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CASES 

ARGUED  AND  DETERMINED 

IN   THB 

COUET  OF    COMMON  PLEAS, 

FOB   TRB 

CITY  AND   COUNTY  OF  NEW  YORK. 


Edwabd  H.  House,  Plaintiff,  against  Samijsl  L.  Clemens 

et  al.^  Defeudants. 

[Special  Term.] 

(Decided  Januaiy,  1890.) 

Plaintiff,  an  author  of  experience  and  familiar  with  the  art  of  con- 
structing plays,  having  suggested  to  defendant  0.  that  a  novel  written 
by  G.  could  be  successfully  dramatized,  0.  wrote  to  plaintiff  that  be 
wished  plaintiff  would  dramatize  the  work,  if  he  would  take  one-half 
or  two-thirds  of  the  proceeds,  and  asked  whether  he  should  send 
plaintiff  a  copy  of  the  book;  plaintiff  answered  that  he  would  be 
pleased  to  undertake  the  dramatization  of  it,  and  asked  0.  to  send  a 
copy  of  the  book ;  and  C.  replied  that  he  had  ordered  a  copy  sent  to 
plaintiff.  Several  months  afterwards,  plaintiff  read  or  gave  to  0.  the 
first  act  of  his  play ;  and  plaintiff  testified  that  0.  expressed  himself 
as  pleased,  and  directed  plaintiff  to  go  on  and  complete  it;  and, 
although  this  was  denied  by  0.  he  did  not  suggest  that  he  instructed 
plaintiff  to  abandon  it.  Their  testimony  as  to  subsequent  communi- 
cations between  them  was  conflicting;  but  it  appeared  that  when  0., 
two  years  after  his  first  proposition  to  plaintiff,  arranged  with  de- 
fendant B.  to  prepare  a  dramatization  of  the  same  work,  he  suggested 
to  B.  collaboration  with  plaintift.  This  B.  declined,  and  prepared  a 
dramatization  of  the  novel,  which  was  produced  on  the  stage  by  de- 
fendant P.,  as  manager,  under  an  arrangement  between  0.,  B.,  and  F. 
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HouBe  V,  Clemens. 


HMt  that  the  proposition  by  G.  and  acceptance  by  plaintiff  consti- 
tuted a  contract ;  that  the  lapse  of  time  between  the  making  of  it  and 
the  arrangement  with  B.  did  not  affect  plaintiff's  rights  under  it,  time 
not  being  essential ;  that  as  plaintiff  had  no  adequate  remedy  at  law 
for  the  breach  of  it,  and  as  a  specific  performance  by  G.  was  shown  to 
be  possible,  although  the  court  could  not  (Practically  enforce  perform- 
ance, injunction  was  the  proper  remedy,  to  compel  G.  either  to  carry 
out  his  contract  or  lose  all  benefit  from  it ;  and  that,  it  appearing  that 
the  other  defendants  had  notice  of  plaintiffs  rights,  they  should  all 
be  restrained  from  the  performance  of  any  dramatization  of  the  book 
by  any  person  other  than  plaintiff. 

Motion  for  an  injunction. 
The  facts  are  stated  in  the  opinion. 
^  Morgan  ^  IveSy  for  plaintiff. 
Alexander  ^  Q-reen^  for  defendant  Clemens. 

Hotoe  ^  Hummell^  for  defendants  Frohman  and  Richardson. 

J.  P.  Daly,  J. — The  plaintiff,  who  is  an  author  of  expe- 
rience and  familiar  with  the  art  of  constructing  plays,  sug- 
gested to  the  defendant  Clemens  that  the  latter's  book  or 
novel  called  "  The  Prince  and  the  Pauper "  could  be  suc- 
cessfully di-amatized,  and  the  latter  wrote  to  the  plaintiff  on 
December  17th,  1886,  a  letter  in  which  he  said:  "  You  have 
spoken  of  'The  Prince  and  the  Pauper'  for  the  stage.  That 
would  be  nice,  but  I  cannot  dramatize  it.  The  reason  I  say 
this  is  because  I  did  dramatize  it,  and  made  a  bad  botch  of 
it ;  but  you  could  do  it,  and  if  you  will  take  one-half  or  two- 
thirds  of  the  proceeds  I  wish  you  would.  Shan't  I  send  you 
the  book?  "  On  the  24th  of  December,  1886,  the  plaintiff 
wrote  to  Mr.  Clemens  a  letter,  saying:  "As  regards  'The 
Prince  and  the  Pauper,'  I  should  be  well  pleased  to  under- 
take the  dramatization  of  it.  I  shall  be  glad  if  you  will  send 
me  a  copy  of  the  book.    According  to  my  remembrance  of 
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the  book,  the  most  taking  stage  arrangements  would  be  to 
give  both  characters  to  the  same  performer,  using  a  silent 
double  in  positions  where  they  must  for  a  moment  appear 
together.  If  there  is  anywhere  about  a  girl  like  what  Lotta 
was  twenty  years  ago,  or  Bijou  fleron  fifteen  years  ago,  she 
might  fill  the  duplicate  part;  but  for  such  selection  and 
other  business  details  you  know  I  am  now  incompetent. 
Doubtless  there  are  plenty  of  trustworthy  men  to  take  that 
matter  in  hand.  In  a  day  or  two  I  shall  have  finished  work 
on  a  libretto  for  a  comic  opera  I  have  had  to  write,  and  shall 
be  ready  for  fresh  fields  and  pastures  new."  On  the  26th 
of  December,  1886,  Mr.  Clemens  wrote  to  the  plaintiff :  *'  I've 
ordered  a  copy  of  P.  and  P.  to  be  sent  to  you.  I've  done  up 
my  absurd  P.  and  P.  dramatization,  and  will  express  it  to 
you  to-day  or  to-morrow."  The  plaintiff  says  that  subse- 
quentlj'"  Mr.  Clemens  came  to  New  York,  and  it  was  then 
agreed  that  plaintiff  was  to  receive  at  least  one-half  of  the 
proceeds,  and  when  it  should  be  deemed  expedient  to  put 
the  play  upon  the  stage,  deponent  was  to  take  such  active 
part  in  the  business  aiTangement  as  his  physical  condition 
would  permit.  Plaintiff  has  been  for  more  than  ten  years 
an  invalid,  and  for  seven  years  confined  to  his  bed  or  chair. 
Plaintiff  states  thai  he  wrote  several  letters  in  April  and 
May,  1887,  to  Mr.  Clemens,  giving  his  reflections  on  the 
work  of  dramatization  of  the  play,  and  concerning  the  proper 
person  to  perform  the  principal  characters;  also  stating 
from  time  to  time  what  progress  he  had  made  in  the  work. 
That  on  the  13th  of  June,  1887,  he  had  completed  the  first 
act,  and  read  it  to  Mr.  Clemens,  who  expressed  himself 
pleased  with  it,  and  in  the  same  month  it  was  agreed  be- 
tween them  that  deponent  should  proceed'  without  delay, 
and  finish  the  play  as  rapidly  as  possible.  In  August,  1887, 
plaintiff  wrote  to  Mr.  Clemens  that  he  had  the  satisfaction 
of  seeing  the  whole  five  acts  completed,  with  the  single  ex- 
ception of  the  last  scene  of  the  fifth  act,  and  two  weeks  af- 
terwards stated  to  Mr.  Clemens  that  the  play  was  ready  at 
any  time,  and  that  he  wished  to  hear  from  Clemens  at  his 
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convenience.  Subsequently,  and  up  to  January,  1889,  be 
bad  convei'sations  with  Clemens  in  which  he  endeavored  to 
interest  him  in  the  subject  of  the  play,  and  its  performance, 
but  without  success.  That  in  February,  1889,  he  wrote  to 
Mr.  Clemens  of  a  rumor  he  had  heard  that  the  latter  was 
occupying  himself  with  the  dramatization  of  one  of  his  books, 
and  called  his  attention  to  the  business  of  ^^  The  Prince  and 
the  Pauper."  Having  had  no  reply  to  this  letter,  that  he 
wrote  again  on  the  25th  of  February,  1889,  again  calling 
Mr.  Clemens'  attention  to  the  dramatization  of  **  The  Prince 
and  the  Pauper."  That  on  February  26th,  1889,  he  received 
a  letter  from  Mr.  Clemens  containing  the  following :  "  I 
gather  the  idea  from  your  letter  that  you  would  have  under- 
taken the  dramatization  of  that  book.  Well,  that  would 
have  been  joyful  news  to  me  about  the  middle  of  December, 
when  I  gladly  took  the  first  offer  that  came  and  made  a  con- 
tract. I  remember  that  you  started  once  to  map  out  the 
frame-work  for  me  to  fill  in,  and  I  suggested  to  this  lady 
that  possibly  you  would  collaborate  with  her,  but  she  thought 
she  would  do  the  work  alone.  However,  I  never  thought  of 
such  a  thing  as  your  being  willing  to  undertake  the  drama- 
tization itself.  I  mean  the  whole  thing.  I  will  look  in  when 
I  come  down."  On  April  17th,  1889,  the* defendant  Frohman 
called  on  the  plaintiff,  and  told  him  he  was  about  to  produce 
a  dramatization  of  "The  Prince  and  the  Pauper,"  written 
by  the  defendant  Mrs.  Richardson  under  a  contract  mth 
Mr.  Clemens.  That  deponent  thereupon  notified  Frohman 
of  his  claim  to  the  exclusive  right  to  dramatize  the  book. 
The  dramatization  by  Mra.  Richardson,  under  the  authority 
of  Mr.  Clemens,  was  performed  in  Philadelphia  by  Mr.  Froh- 
man's  company  on  the  24th  day  of  December,  1889,  and  is 
being  played  at  this  time  in  the  city  of  New  York.  In  this 
dramatization  the  principal  characters  of  "  The  Prince  and 
the  Pauper"  are  performed  by  one  person,  as  suggested  by 
the  plaintiff,  and  it  is  also  claimed  by  the  latter  that  a  par* 
ticular  scene  invented  by  him  is  used  in  the  play  now  per- 
forming. 
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The  defendant  Clemens  does  not  denj  the  writing  of  the 
letter  of  December  17th,  1886,  first  above  referred  to,  in  which 
he  proposes  the  dramatization,  but  declares  that  he  is  not 
able,  not  having  kept  a  copy  of  the  letter,  to  say  whether 
the  extract  given  by  the  plaintiff  is  correct  or  not.  He  pro- 
duces in  full  the  plaiutiffs  reply,  dated  December  24th,  1886, 
which  is  in  these  words,  so  far  as  this  particular  matter  is 
concerned :  ^^  My  Dear  Mabk  :  As  regards  ^  The  Prince 
and  the  Pauper,'  I  should,  of  course,  be  well  pleased  to  un- 
dertake the  dramatization  of  it,  though  why  you  imagine  I 
should  be  able  to  make  a  better  piece  of  work  than  you  can 
I  do  n6t  understand.  In  any  case,  I  hope  you  would  let 
me  see  your  version,  as  I  might  discover  at  the  very  start 
that  I  could  not  do  so  welL  You  would  have  to  bear  in 
mind  that  even  if  I  should  achieve  a  play  of  superlative  and 
unprecedented  merit,  I  am  in  no  condition  to  look  after  its 
acceptance  and  production,  t.  e.  the  business  part  of  the  pro- 
duction. Managers  are  all  of  a  new  generation.  Though  I 
know  the  sort  of  persons  required  for  properly  acting  such 
a  piece,  I  don't  know  where  such  persons  are  to  be  found, 
nor  whether  they  exist.  According  to  my  remembrance  of 
the  book,  the  most  taking  stage  arrangement  would  be  to 
give  both  characters  to  the  same  performer,  using  a  silent 
double  in  positions  where  they  must  for  a  moment  or  two 
appear  together.  If  there  is  anywhere  about  a  girl  like  what 
Lotta  was  twenty  years  ago,  or  Bijou  Heron  fifteen  years 
ago,  she  might  fill  the  duplicate  part ;  but  for  such  selection 
and  other  business  details  you  know  I  am  now  incompetent. 
Doubtless  there  are  plenty  of  trustworthy  men  to  take  that 
matter  in  hand ;  so  I  shall  be  able,  if  you  will  send  me  a 
copy  of  the  book,  the  commonest  copy  you  have,  as  I  shall 
use  it  roughly,  (Koto  will  be  delighted,  as  she  has  never  read 
it,  considering  her  choice  copy  as  too  good  to  be  cut  open.) 
In  a  day  or  two  I  shall  finish  work  on  a  libretto  for  a  comic 
opera  I  have  got  to  write,  and  I  shall  be  ready  for  fresh  fields 
and  pastures  new." 

The  defendant  regards  the  foregoing  as  a  qualified  accept- 
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ance  of  the  proposition  to  dramatize  the  work.  He  says 
that  he  sent  the  plaintiff  the  books  and  his  own  dramatiza- 
tion, and  that  he  had  some  further  conversation  with  the 
plaintiff  about  it,  but  it  was  very  general ;  that  he  has  no 
recollection  of  receiving  any  letter  or  letters  from  the  plaint- 
iff reporting  his  progress  in  the  work  of  its  completion  ;  that 
the  plaintiff  wrote  an  outline  or  skeleton  of  the  first  act, 
with,  perhaps,  a  little  of  the  dialogue,  and  brought  it  to  him 
to  fill  in ;  that  he  did  not  use  the  language  attributed  to  him, 
nor  anything  like  it,  at  the  reading  of  the  play,  and  that 
nothing  was  said  about  completing  the  work ;  that  he  did 
not  agree  to  fill  in  the  play,  and  that  the  matter  dropped 
between  him  and  the  plaintiff;  that  the  plaintiff  was  only 
to  try  his  hand  at  a  dramatization,  and  he  never  gave  him 
any  exclusive  right  to  dramatize  the  work,  and  never  agreed 
to  do  anything,  or  write  anything,  in  conjunction  with  him  ; 
that  no  contract  was  made  or  ratified  between  them ;  that 
after  the  receipt  of  the  letter  of  December  24th,  1886,  he  did 
not  think  plaintiff  could  do  much  in  the  way  he  desired,  and 
did  not  obligate  him  to  do  it,  nor  obligate  himself  to  allow 
plaintiff  to  do  it ;  that,  after  the  skeleton  or  outline  of  the 
first  act  was  brought  to  him,  (in  June,  1887,)  he  never  heard 
of  it  again  until  after  he  had  given  the  defendant  Mrs.  Rich- 
ardson permission  to  dramatize  the  book,  and  did  not  know 
plaintiff  was  engaged  upon  a  dramatization,  but  wrote  to 
Mrs.  Richardson  that  plaintiff  had  done  some  work,  and 
asked  her  to  see  him,  and  perhaps  they  could  collaborate, 
but  this  she  declined  to  do,  saying  she  could  do  the  work 
herself.  He  produces  two  letters  from  plaintiff  of  March 
and  April,  1887,  referring  to  the  plaintiff's  proposed  visit  to 
defendant  in  June,  1887,  in  which  no  mention  is  made  of 
the  dramatization.  It  was  upon  this  visit  that  the  plaintiff 
gave  or  read  to  him  the  first  act  of  the  proposed  play,  or  the 
outline  of  the  first  act. 

From  the  statements  of  both  parties,  it  is.  manifest  that 
Mr.*  Clemens  made  a  distinct  proposition  to  plaintiff  to 
dramatize  the  woik,  and  that  the  latter  accepted  it,  and 
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that  this  was  in  writing  on  both  sides,' — in  their  respective 
ktters  of  December  ITtb  and  December  24tb9 1886,  and  that  in 
Jnne,  1887,  plaintiff  read  or  gave  to  defendant  a  portion  of  the 
work.  The  plaintiff  8a3rs  he  wa»  directed  by  defendant  to  go 
on  and  complete  it.  This  is  denied,  but  it  is  not  suggested  that 
plaintiff  was  instructed  to  abandon  it.  Mr.  Clemens  held  bis 
own  views  as  to  plaintiff^s  being  able  to  do  what  he  had  under- 
taken, but  it  is  manifest  that  plaintiff  proceeded,  and  complet* 
ed  it.  Whether  the  letters  reporting  progress  were  received  or 
not  is  a  question  of  fact,  which  need  not  be  determined  in 
order  to  airive  at  a  conclusion  as  to  the  rights  of  the  parties. 
There  were  some  oonyeisations  which  defendant  characterizes 
as  general,  but  the  substance  of  which  he  does  not  giv^. 
Plaintiff  is  very  precise  in  his  account  of  them.  In  the 
multitnde  of  professional  work  pressing  upon  so  busy  and 
popular  an  author  as  Mr.  Clemens,  much  may  have  escaped 
his  recollection  that  would  not  be  forgotten  by  an  invalid  like 
the  plaintiff,  confined  to  his  bed  or  his  chair,  and  conceded  to 
be  a  man  of  methodical  habits  in  recording  the  details 
of  his  correspondence  or  conversations.  The  plaintiffs  posi- 
tive recollection  might  be  regarded  as  satisfactory  evidence 
on  these  points,  if  opposed  to  the  defendant's  want  of  recol- 
lection. 

But,  if  nothing  had  been  said  or  written  by  plaintiff  to 
Mr.  Clemens  about  the  progress  of  the  work  after  June, 
1887,  it  in  no  way  affected  the  rights  of  the  parties  based 
upon  the  original  proposition  and  its  acceptance.  This  ac- 
ceptance is  said  to  be  qualified,  but  I  do  not  think  it  may 
be  justly  so  considered.  The  plaintiff  expresses  himself 
with  modesty  as  to  the  results  of  his  undertaking,  but  this 
is,  perhaps,  but  the  conventional  self-disparagement  of  con- 
scious merit.  It  probably  did  not  mislead  an  author  as  ex- 
perienced as  Mr,  Clemens,  who  is  himself  not  given  to  boast- 
ing of  results  before  he  has  achieved  them.  There  being,  as  I 
have  said^  a  definite  proposition  made,  and  an  acceptance 
and  a  contract  thus  entered  into,  the  plaintiff  could  go  on 
with  his  part  of  the  work,  and  there  was  no  need  to  say  or 
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do  anything  further  until  the  discovery  of  a  suitable  person 
to  perform  the  principal  parts  in  the  play.  Everything  de- 
pended upon  finding  such  a  pei*son.  The  plaintiff  suggests 
it  at  the  outset,  and  the  defendant  does  not  question  it. 
Time  was  not  essential  in  the  performance  of  the  contract. 
No  time  was  fixed  for  plj'.intifiE  to  complete  the  play,  and  no 
demand  was  made  upon  him  for  performance.  The  period 
that  elapsed  between  the  contract  in  December,  1886,  and 
the  date  when  Mr.  Clemens  made  his  arrangement  with  Mrs. 
Richardson,  in  December,  1888,  even  if  plaintiff*  had  not  in 
the  meantime  written  nor  spoken  to  Mr.  Clemens  about  the 
work,  would  not  affect  the  rights  of  the  parties.  It  certainly 
was  not  so  great  as  to  efface  from  the  mind  of  the  defendant 
the  fact  that  the  plaintiff  had  been  at  work  on  the  play,  for 
he  mentioned  the  circumstance  to  Mrs.  Richardson,  and 
suggests  her  collaborating  with  the  plaintiff.  It  would  not 
warrant  the  inference  that  plaintiff  had  abandoned  the  work. 
There  being  a  contract  between  the  parties  which  has 
never  been  rescinded,  the  question  is  whether  the  plaintiff 
is  entitled  to  enforce  it  in  the  way  he  seeks;  that  is,  by  in- 
junction against  performances,  by  the  defendant  Clemens, 
and  the  defendants  Mi*s.  Richardson  and  Mr.  Frohman,  of 
any  dramatization  of  the  book  except  that  prepared  by  the 
plaintiff.  It  is  contended  by  the  defendant  Clemens  that  this 
contract  is  materially  deficient  and  uncertain,  and  incapable 
of  being  carried  into  effect  without  the  court  making  an- 
other and  further  agreement  for  the  parties ;  that  it  does 
not  specify  when,  where,  or  how  the  play  is  to  be  written  or 
performed ;  and  therefore  it  cannot  be  specifically  enforced  ; 
and  that,  if  plaintiff  prevents  a.  performance  of  the  play  now 
acting,  there  is  no  certainty  that  the  one  he  has  written  can 
be  acted.  I  think  the  contract  definite  and  certain,  and 
capable  of  being  carried  into  effect.  Although  it  does  not 
provide  for  all  the  details,  it  is  probable  that  no  more  defi- 
nite contract  could  have  been  made  at  the  time.  It  contem- 
plated the  finding  of  a  person  to  play  the  part,  and  of  a 
manager  to  produce  the  play.     In  the  nature  of  things,  no 
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specific  time  could 'be  *  fixed  for  either  occunrence.  If  a 
further  and  other  contract  were  necessary  when  these  things 
should  concur,  yet  the  original  ngreement  could  be  enforced. 
In  the  case  of  England  v.  Curling^  (8  Beav.  129),  certain 
persons,  desiring  to  enter  into  a  copartnership,  caused  a 
draft  of  their  agreement  to  be  prepared,  and  signed  it 
with  their  initials,  not  intending  it  as  a  final  agreement,  nor 
as  containing  all  details,  but  contemplating  the  preparation 
and  execution  of  a  formal  copartnership  deed.  Such  a  deed 
was  drawn,  but  never  executed,  because  the  parties  could 
not  agree  upon  all  of  its  provisions ;  yet  they  went  on  and 
began  business,  though  the  full  arrangement  of  details  was 
never  completed.  The  court  enforced  the  agreement  to  the 
extent  of  enjoining  one  copartner  from  entering  into  busi- 
ness with  other  persons  during  the  partnership  term,  al- 
though it  was  conceded,  in  the  language  of  the  court,  to  be 
**  impossible  to  make  persons  who  will  not  concur  carry  on 
a  business  jointly  for  their  common  advantage."  It  was  also 
held  to  be  of  no  consequence  that  the  details  of  the  busi- 
ness had  not  been  agreed  upon,  because,  as  tlie  court  says, 
**a  copartnership  agreement  is  open  to  variation  by  the 
parties  from  day  to  day."  What  could  better  describe  the 
state  of  the  agreement  between  these  parties,  Mr.  House 
and  Mr.  Clemens  ?  From  the  nature  of  their  projected  un- 
dertaking, any  agreement  that  they  made  as  to  details  was 
likely  to  be  varied  from  time  to  time,  and  ^any  stipulations 
as  to  such  details  might,  therefore,  properly  be  left  to  the 
future.  If  the  contract  between  plaintiff  and  defendant  is 
one  which  can  be  specifically  performed  by  the  latter,  then 
the  plaintiff,  is  entitled  to  maintain  an  action  to  compel 
such  performance,  if  he  has  no  adequate  remedy  at  law. 
That  the  contract  can  be  specifically  performed  is  conclusively 
shown  by  the  arrangement  which  Mr.  Clemens  has  made  with 
Mr.  Frohman  for  putting  Mrs.  Richardson's  di-amatization 
upon  the  stage,  performances  under  such  arrangement  having 
been  for  some  time  past  successfully  given.  Tliat  the  plaint- 
iff has  no  adequate  remedy  at  law  is  clear.     An  action  for 
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damages  will  afford  him  tio  relief.  It  woald  not  be  poflsibto 
to  ascertain  what  sum  plaintiff  shonld  hare  for  a  breaeh 
of  the  defendant's  contract.  There  is  no  basis  for  estimat- 
ing what  profits  would  accrue  from  the  performaoce  of 
plaintifTs  dramatization,  and  therefore  no  basis  exists  for 
computing  damages.  It  is  undoubtedly  true  that  the  oouit 
cannot  practically  enforce  the  performance  of  this  contract 
by  compelling  d^endant  to  put  plaintiff's  dramatisation  on 
the  stage ;  but  where  the  remedy  by  injunction  will  do  sab- 
stantial  justice,  by  obliging  the  defendant  to  carry  out  his 
contract,  or  to  lose  all  benefit  of  the  breach,  equity  can  thus 
enforce  it  In  the  case  of  Singer  Manuf.  Co.  v.  Vmon  But'- 
ton-Hole,  ^c.  Co.  (6  Fish.  Pat.  Cas.  480),  the  subject  was  fully 
discussed.  In  that  case  defendant's  company  was  the  ownei 
of  a  patent  for  machines  for  making  button-holes,  and  had  a 
factory  for  turning  out  such  machines.  In  order  to  secure  -a 
market  for  their  product,  they  made  a  contract  with  the 
plaintiffs,  constituting  them  exclusive  agents  for  the  sale  of 
these  machines,  and  agreed  to  furnish  plaintiffs  with  them^ 
as  called  for,  up  to  tlie  full  capacity  of  the  factory,  at  an 
agreed  price.  After  the  plaintiffs  had  bought  and  paid  for  a 
thousand  machines,  and  had  succeeded  at  much  labor  and 
expense  in  selling  them  and  creating  a  demand,  the  defends 
ants  became  dissatisfied  with  their  own  bargain,  and  re*- 
fused  to  deliver  any  more  niachines  to  plaintiffs,  and  began 
measures  to  dissolve  their  association  so  as  to  evade  their 
contracb,  and  they  conveyed  all  their  patents  to  a  third 
party  as  trustee  for  another  association.  The  court  (U.  S. 
Circ,  Dist.  Mass.)  entertained  a  suit  brought  by  plaintiffs  to 
compel  defendants  to  perform  their  contract,  and  to  enjoin 
them  and  the  third  party  (who  knew  of  plaintiffs'  rights) 
from  manufacturing  nuichines,  except  ior  the  plaintiffs. 
It  was  broadly  stated  in  the  decision  that,  even  if  the 
plaintiffs  were  not  entitled  to  a  decree  for  specific  perfoi*m- 
anoe,  if  the  court  could  not  order  a  contract  for  the  making 
of  button-hole  machines  to  be  specifically  performed  by 
reason  of  the  impossibility  of  superintending  the  details  of 
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sueh  a  btndness,  yet  an  injunction  to  restrain  the  inauufnc- 
tnre  of  snch  machines  for  other  peraoiMS  than  the  plaintiffs 
imght  be  ordered.  The  conrt  cited  the  cases  of  Lumley  v. 
Wagner  (1  De  Gex,  M.  &  G.  616),  where  a  singer  was  en- 
joined from  singing  at  another  theatre,  although  there  was 
no  way  to  oblige  her  to  sing  at  the  plaintiff's  theatre,  where 
she  was  under  contract ;  and  the  case  of  De  Mattot  y.  GHh- 
«m  (4  De  Gex  &  J.  276),  where  the  use  of  a  ship  contrary 
to  the  charter  agreement  was  enjoined ;  the  case  of  Hooper 
T.  Brodrick  (11  Sim.  47),  where,  although  the  court  could 
not  force  the  defendant  to  keep  an  inn  on  certain  demised 
premises,  as  he  had  agreed  to,  it  enjoined  him  from  doing 
anything  to  prevent  snch  use ;  the  csises  of  injunctions 
against  actors,  authors,  and  publishers,  whei-e  specific  per^ 
formanee  of  contracts  could  not  be  enforced  except  by  ii>- 
junction  (Wehnter  r.  Dillon,  5  W'kly  Rep'r  867;  Stiff  r. 
C(t9telU  2  Jnr.  N.  S.  848) ;  and  the  case  of  Dietrieheen  ▼. 
Cablumy  (2  Pliil.  Ch.  62),  in  which  defendant,  who  had  ap- 
pointed plaintiff  his  wholesale  agent  for  the  sale  of  his  patent 
medicine^  and  agreed  to  supply  him  with  all  he  ordered 
at  40  per  cent,  discount,  was  enjoined  from  selling  to  any 
others.  The  court  held  it  to  be  established  that  if  the  rem- 
edy at  law  is  inadequate,  and  the  case  is  one  i^  which  the 
negative  remedy  of  injunction  will  do  substantial  justice  be- 
tween the  parties,  by  obliging  the  defendant  either  to  carry 
out  his  contract,  or  lose  all  benefit  from  the  breaeh  of  it,  and 
there  is  no  reason  of  policy  against  it,  the  court  will  inter- 
fere to  restrain  conduct  which  is  contrary  to  the  contract, 
though  it  may  be  unable  to  enforce  a  specific  performance. 
The  doctrine  was  considered  established  in  Montagwe  v. 
Floekton  (L.  R.  16  Eq.  189),  and  followed  in  this  country  in 
Daly  V.  Smith  (38  N.  Y.  Super.  Ct.  158),  and  since  in  many 
cases,  so  that  it  is  no  longer  open  to  question.  In  Glassing- 
ton  V.  Thwaites  (1  Sim.  &  S.  124),  plaintiff,  who  was  a  part- 
ner with  defendants  in  the  publication  of  a  newspaper  called 
the  "Morning  Herald,"  sued  to  restrain  the  use  by  defend- 
ants for  a  rival  publication,  "  The  English  Chronicle,"  in 
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which  they  aloue  were  interested,  of  the  effects  of  the 
former  copartnership.  The  court  said :  ^^  The  principles  of 
courts  of  equity  would  not  permit  that  parties  bound  to  each 
other,  by  express  or  implied  contract,  to  promote  an  under- 
taking for  the  common  benefit,  should  any  of  them  engage  in 
another  concern  which  necessarily  gave  them  a  direct  interest 
adverse  to  that  undertaking." 

Upon  these  authorities  the  right  of  the  plaintiff  to  an  in- 
junction restraining  Mr.  Clemens  from  engaging  in  or  pro- 
moting or  authorizing  the  performance  of  a  dramatization 
(by  any  other  person  than  the  plaintiff)  of  "  The  Prince  and 
the  Pauper  "  is  clear,  because  such  action  on  defendant's  part 
is  adverse  to  the  joint  undertaking  between  him  and  the 
plaintiff  for  the  writing  and  production  of  a  dramatiza- 
tion of  defendant's  book.  It  is  shown  that  Mrs.  Richard- 
son and  Mr.  Frohman,  the  other  defendants,  had  sufficient 
notice  of  the  plaintiff's  rights  to  entitle  the  latter  to  include 
them  in  the  injunction  against  Mr.  Clemens.  Mrs.  Rich- 
ardson was  informed  *by  Mr.  Clemens  that  the  plaintiff  had 
done  some  work  upon  the  play,  and  this  was  sufficient  to 
put  her  upon  inquiry.  Defendant  Frohman  appears  to  have 
been  expressly  informed  of  plaintiff's  rights.  In  the  agree- 
ment made^  by  the  defendants  among  themselves  for  the 
production  of  Mrs.  Richardson's  dramatization  there  is  a 
stipulation  concerning  possible  claims  on  the  part  of  any 
other  person,  and  it  is  evident  they  contemplated  the  plaint- 
iff's claim,  and  none  other.  The  motion  for  an  injunction 
should  be  granted,  with  $10  costs. 

Motion  granted,  with  $10  costs. 
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Maby  Anderson, -Appellant,  o^atW^  William  Cullen^ 

Respondeut. 
Pecided  February  10th,  1890.) 

An  action  will  not  lie  against  a  husband  to  recover  •  for  moneys  loaned  his 
wife  to  buy  necessaries. 

A  husband  is  not  liable  for  necessaries  fiumished  his  wife  after  she  has 
obtained  a  limited  divorce,  though  the  decree  does  not  award  her  ali- 
mony ;  especially  where  the  person  furnishing  the  necessaries  had 
knowledge  of  the  proceedings  for  divorce,  and  did  not  give  credit  to 
the  husband. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Eighth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Danohuey  Neweomle  ^  Cardozo^  for  appellant. 

Stephen  C,  Baldtoin^  for  respondent. 

BoOKSTAVER,  J. — In  the  court  below,  the  plaintiff  tried  the 
action  on  the  common  law  doctrine  that  a  husband  is  bound 
to  supply  necessaries  for  his  wife,  and  if  he  failed  to  do 
tills,  she  could  procure  the  same  on  his  credit,  and  that  the 
persons  furnishing  them  could  maintain  an  action  for  their 
value  against  the  husband.  This  doctrine  proceeds  upon 
the  theory  that  credit  for  such  purchases  is  given  to  the 
husband,  but  the  complaint  in  the  action  avers  that  the 
plaintifi^  at  the  request  of  the  wife,  loaned  ot  advanced  to 
her  the  sum  of  fifty  dollars  to  enable  her  to  pay  for  these 
necessaries,  which  it  alleges  the  husband  had  refused  to 
furnish,  and  that  the  money  was  so  spent.  This  negatives 
any  idea  of  credit  being  given  to  the  husband ;  it  was  given 
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to  the  wife  and  not  to  him.  Since  1884  (L.  1884  c.  381,) 
a  man-ied  woman  has  been  empowered  to  make  all  contracts, 
the  same  as  2k  feme  sole. 

In  the  many  cases  decided  in  this  state  affirming  the 
wife's  right  to  contract  debts  for  necessaries  in  her  hus- 
band's name,  we  do  not  find  anj  in  which  a  raoovery  was 
permitted  for  moneys  loaned  to  her  to  buy  such  necessaries, 
but  the  contrary  has  been  expressly  held  in*  England  and  iu 
states  adopting  the  common  law  (^Knox  t.  BushneU^  8  C. 
B,  N.  S.  384 ;  Faule  v.  GFodin^^  2  Fost.  &  F.  586  ;  Jenner  v. 
Morris,  3  DeGez,  F.  &  J.  45,  52 ;  Zeiffler  y.  Dwid^  23  Ala. 
127,  138 ;  CHlbeH  v.  Plant,  18  Ind.  808) ;  and  we  think  the 
complaint  might  well  have  been  dismissed  in  the  court  be- 
low upon  this  ground. 

But  in  that  court  the  defendant  set  up,  as  a  defense  to 
the  action,  that  Eliza  Cullen,  the  wife  of  defendant,  had 
commenced  divorce  proceedings  against  him  in  1883,  in  the 
Superior  Court  of  this  city,  and  there  obtained  *a  divorce  a 
mensa  et  thoro*  In  granting  the  decree,  the  court  for  some 
reason  declined  to  award  her  alimony,  but  inserted  at  the 
end  of  the  judgment  a  provision  that,  in  tba  event  of  the 
pecuniaiy  circumstances  of  the  defendant  becoming  mate- 
rially changed,  an  application  might  be  made  on  the  foot  of 
the  judgment  for  such  modification  of  the  judgment  touch- 
ing the  support  of  the  plaintiff  as  might  be  just.  In  1887, 
Mrs.  CuUen  made  such  a  motion,  which  was  granted  at 
special  terra,  but  upon  appeal  that  order  was  reversed  at 
general  term,  on  the  ground  that  the  court  had  no  jurisdic- 
tion to  award  alimony  after  a  final  decree  had  been  entered. 
This  decision  was  clearly  right,  under  Kamp  ▼.  Kamp  (59 
N.  Y.  212),  and  Erhenhrach  v.  Srkenbraeh  (96  N.  Y.  456). 
The  latter  case  arose  in  this  court,  although  erroneously  re* 
ported  to  have  been  a  proceeding  in  the  Supreme  Court, 
and  was  for  a  divorce  a  mema  et  thoro,  and  the  general 
term  of  this  court  held  that  there  was  no  power  to  grant 
alimony  to  the  wife  after  the  final  decree,  although  they 
allowed  a  provision  for  the  support  of  the  children.     On  au 
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elaborate  review  of  the  legislation  in  regard  to  this  matter, 
and  the  various  decisions  under  it,  the  Court  of  Appeals 
affirmed  the  order  as  made  by  this  court. 

But  the  appellant  contends  that,  notwithstanding  this,' 
the  husband  is  still  liable  for  necessaries  furnished  his 
divorced  wife.  .  In  Griffen  v.  Griffen  (47  N.  Y.  184),  it  is 
said,  "The  wife,  when  abandoned  by  her  husband,  if  she 
does  not  resort  to  an  action  for  divorce,  must  rely  upon  the 
right  which  the  common  law  gives  her  to  obtain  necessaries 
on  his  credit ; "  thus  implying  that,  if  she  does  resort  to  an 
action  for  divorce,  she  cannot  rely  upon  that  common  law 
right,  for  she  has  made  her  election  to  proceed  under  the 
statute,  and  all  questions  that  might  have  been  determined 
in  that  action,'including  the  right  of  support,  are  conclud- 
ed. And  the  same  thing  is  implied  in  Erhenbrach  v.  Er- 
kenbrach  (iupra).  It  is  well  settled  that  an  allotment  of 
alimony  in  a  divorce  proceeding  relieves  the  husband  from 
any  liability  for  necessaries  furnished  the  wife;  and  we 
think  it  is  equally  true  that,  where  no  allotment  of  alimony 
is  made  in  view  qf  all  the  circumstances  of  the  case,  the 
husband  is  also  relieved  from  paying  for  necessaries  pro- 
cured by  the  wife.  However  this  may  be  as  to  parties  en- 
tirely ignorant  of  the  divorce  proceeding,  we  think  it  is 
certainly  true  as  to  the  plaintiff  in  this  action,  who  admitted 
on  the  trial  that  she  knew  the  divorce  proceeding  had  been 
instituted  by  the  wife,  that  she  was  living  separate  and 
apart  from  her  husband,  and  that  she  did  not  know  the  hus- 
band, from  which  it  follows  that  she  could  have  given  no 
credit  to  him. 

.  We  think,  therefore,  the  judgment  should  be  affirmed,  with 
costs. 

BiscHOFF,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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Edwabd  F.  Anderson  et  aZ.,  as  Executors  and  Trustees  of 
George  W.  Bassett,  deceased,  Appellants,  against  Wil- 
liam G.  Hamilton,  as  Assignee  for  Benefit  of  Creditors 
of  Yukuro  Niwa,  Respondent. 

(Decided  February  10th,  1800.) 

Where,  by  a  leaae,  the  rent  of  the  demised  premises  is  payable  monthly 
in  advance,  an  assignee  for  the  .benefit  of  creditors  of  the  lessee  under 
an  assignment  executed  after  the  first  day  of  a  month,  who  thereafter 
occupies  the  premises  in  carrying  on  the  business  of  his  trust,  is  not 
liable  for  the  rent  of  such  month  or  any  part  of  it. 

Appeal  from  a  judgment  of  a  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court  in 
favor  of  defendant. 

The  facts  are  stated  in  the  opinion. 

(7.  S.  P.  Stillman^  for  appellants. 

George  S.  Coleman^  for  respondent. 

Labbemobb,  Ch.  J. — Defendant's  assignor  was  lessee  of 
premises  47  Barclay  Street  from  plaintiffs,  under  a  written 
lease  requiring  payment  of  rent  in  monthly  installments  in 
advance.  The  assignment  was  made  on  January  5th,«1889, 
and  defendant  qualified  as  assignee  January  15th.  No 
rent  has  been  paid  for  the  month  of  January,  1889,  which 
fell  due  January  1st.  The  present  action  is  brought  to 
compel  defendant  to  pay  such  rent  for  January,  or  at  least 
from  January  5th,  when  the  assignment  was  made.  It  ap- 
pears that  defendant  occupied  the  premises  during  Januaiy 
and  used  them  in  carrying  on  the  business  of  his  trust. 

The  assignment  in  question  under  its  general  clauses 
transferred  and  set  over  the  lease  of  the  premises  to  the 
assignee  as  an  asset.  The  assignee  therefore  became  vested 
with  the  lease,  entitled  to  its  privileges,  and  liable  on  its 
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covenants.  There  was  no  covenant  requiring  him  to  pay 
rent  for  January.  The  January  rent  became  due  on  Janu- 
ary Ist,  while  the  assignor  was  still  the  lessee.  Consequently 
the  assignor  became  liable  for  the  January  rent,  and  the 
amount  of  it  is  provable  as  a  claim  against  the  assigned 
estate.  The  fatal  difficulty  of  plaintiff's  attempt  to  make 
the  assignee  pay  for  use  and  occupation  during  January, 
at  the  rate  of  the  rent  reserved  in  the  lease,  is  that  such 
claim  for  use  and  occupation  is  inconsistent  with  the  con- 
tinued existence  of  the  lease.  The  lease,  together  with  the 
possession,  passed  to  the  assignee,  and  his  possession  con- 
tinued under  the  lease.  Of  course  plaintiff  had  the  option 
of  annulling  the  lease  at  any  time  by  dispossess  proceed- 
ings, but  as  these  were  not  instituted,  and  the  lease  was  not 
cancelled  or  surrendered,  the  same  remained  alive  and  oper- 
ative during  January,  and  the  rights  and  duties  of  all  parties 
are  prescribed  by  it.  Substantially  the  above  view  has  been 
taken  by  very  respectable  authorities  (^Pibzemayer  v. 
WaUh,  2  City  Ct.  Rep.  244  ;  Bishop  on  Insolvent  Debtors, 
p.  830). 

It  seems  to  me,  also,  that  the  practical  result  reached  by 
the  above  reasoning  from  abstract  legal  principles,  is  just, 
and  in  accord  with  common  sense.  There  is  no  good  reason 
why  the  landlord's  claim  for  the  month's  rent  should  always 
be  made  a  preferred  one,  which  would  be  the  real  effect  ac- 
complished by  holding  the  assignee  personally  liable.  There 
is  no  hardship  in  compelling  the  lessor  to  come  in  with  the 
other  contract  creditors  as  to  any  rent  due  when  the  assign- 
ment is  made.  As  for  rent  subsequently  to  accrue,  the 
summary  process  of  ejectment  enables  the  owner  either  to 
bring  the  assignee  to  his  terms,  or  to  promptly  repossess 
himself  of  his  premises. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

BiscHOFF,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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Jake  Beatty,  as  Administratrix,  &c.,  of  Robert  Beatty,  Re- 
spondeat, again9t  Fbedbbiok  Thilemann,  Jr.,  Appellant. 

(Decided  February  10th,  1S90.) 

Under  a  requMtfon  from  the.  department  of  public  works  in  New  York 
City  to  '*  furnish  and  deliver  to  bureau  of  chief  engineer,  .  .  .  neces- 
sary labor,  material,  and  take  up  and  relay  water  mains,  ...  to  be 
done  under  direction  and  to  the  satisfaction  of'  the  chief  engineer  of  the 
Croton  aqueduct,**  defendant  furnished  men  and  materials  for  the  work, 
and  was  reimbursed  by  the  city  for  the  materials  and  the  wages  of  the 
men  which  he  paid  in  the  first  instance.  The  men  furnished  were  entirely 
under  the  control  of  the  oUy*s  inspector,  who  was  autlitorized  to  discharge 
such  as  were  fomid  incompetent,  and  who  directed  them  as  to  time, 
place,  and  mode  of  doing  the  work,  and  the  means  to  be  employed. 
Held,  that  the  relation  of  master  and  servant  did  not  exist  between  de- 
fendant and  the  men  employed,  and  for  negligence  in  the  performance 
of  the  work,  resulting  in  an  injury  to  a  workman,  defendant  was  not 
liable. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 

Elbert  CrandaU^  for  appellant. 

Martin  J.  Keogh,  for  respondent, 

BiscHOPF,  J. — This  action  was  commenced  by  Robert 
Beatty,  and  resulted  in  a  judgment  in  his  favor.  Subsequent 
to  the  entry  of  judgment  plaintiff  died,  and  the  proceedings 
were  continued  by  his  administratrix.  The  facts  appearing 
upon  the  trial  are  briefly  stated  as  follows :  On  or  ab6ut 
September  15th,  1887,  the  mayor,  aldermen  and  commonalty 
of  the  City  of  New  York,  through  the  department  of  public 
works,  undertook  the  building  of  a  sewer  on  West  Fifteenth 
Street  between  Tenth  and  Eleventh  Avenues.  In  the  pros- 
ecution of  that  work  it  was  necessary  to  take  up  and  relay 
certain  water  mains.     On  September  15th,  1887,  the  commis- 


NEW  YORK— FEBRUARY,  1890.  21 

BoAtty  e.  Thilemann. 

sioner  of  public  works  issued  a  requisition  directed  to  the 
defendant,  as  follows : 

»  

Department  of  Public  Works, 
81  Chambers  Street,  New  York,  September 
15th,  1887. 

"  F.  Thilemann,  Jr. 

^  Please  furnish  and  deliver  to  bureau  of  chief  engineer, 
chargeable  to  repairing  and  renewal  of  pipe,  stopcocks,  &c., 
necessary  labor,  material,  and  take  up  and  relay  water  mains 
on  Fifteenth  Street,  between  Tenth  and  Eleventh  Avenues, 
rendered  necessary  for  building  sewer  in  said  street,  to  be 
done  under  direction  and  to  the  satisfaction  of  the  chief 
enghieer  of  the  Croton  aqueduct,  for  and  on  account  of  the 
department  of  public  works ;  and  send  bill  with  triplicate, 
and  this  order  and  receipt  attached,  to  Room  No.  7,  this 
office. 

^*  I  certify  to  the  necessity  of  the  above  work  or  supplies 
and  that  the  expenditure  therefor  has  been  duly  authorized 
and  appropriated. 

*^  A  certificate  of  the  necessity  of  the  above  expenditm*e 

was  placed  on  file  in  this  department  before  the  expenditure 

was  incurred. 

"  [Signed]        D.  LOWBER  SMITH, 

Deputy  &  Acting  Commissioner,  D.  P.  W. 
**  Page  No.  809. 

(On  margin)     "  Requisition  Sept.  14, 1887. 

"  G.  W.  Birdsall,  Chief  Engineer." 

Acting  upon  this  requisition  defetidant  supplied  certain 
material  and  furnished  the  workmen  engaged  in  the  work. 
On  October  7th,  1887,  certain  of  the  workmen  were  engaged 
in  cutting  a  hole  in  one  of  the  pipes  required  for  the  purposes 
of  the  work,  using  a  hammer  and  chisel  for  such  cutting, 
and  while  plaintiff  was  passing  or  standing  b\%  a  ^*  chip  '*  or 
piece  of  the  pipe  flew  off,  striking  pluintiff^s  eye,  and  de- 
stroying its  sight.  James  Duane,  a  witness  for  plaintiff, 
and  an  engineer  employed  in  the  department  of   public 
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works,  on  cross-rexamination  admitted  that  it  had  been  the 
practice  of  the  department  of  public  woi^  for  maay  yearSi 
to  issue  requisitions  such  as  the  one  above  set  forth,  and 
that  wor4(m49ii  thus  furnished  were  at  once  taken  charge  of 
by  an  officer  of  the  department  called  an  inspector,  who  was 
placed  in  charge  of  the  work,  at  once  assumed  control  of 
the  men,  was  authorized  to  discharge  such  as  were  found 
incompetent,  and  who  directed  them  as  to  the  time,  place, 
manner  and  mode  of  doing  the  work  and  means  to  be  em- 
ployed, and  that  the  particular  work  referred  to  in  the 
above  requisition  was  in  charge  of  an  inspector  named 
James  Coleman.  Coleman,  also  called  as  a  witness  for 
plaintiff,  admitted  that  he  was  an  inspector  and  authorized 
by  the  department  of  public  works  to  assume  charg^e  of  the 
work  in  question,  which  he  did  ;  that  he  assumed  control  of 
the  workmen  supplied  by  the  defendant,  that  such  workmen 
were  thereafter  exclusively  under  his  direction  and  con- 
trol, that  defendant  gave  no  directions  whatsoever  in  the 
performance  of  the  work,  but  that  the  time,  place,  mode, 
manner  and  means  of  doing  the  work  were  directed  by  him 
(Coleman).  Defendant,  called  as  a  witness  on  his  own 
behalf,  substantiates  Coleman's  testimony.  It  should  also 
be  noted  that  Coleman  says  that  immediately  prior  to  the 
occurrence  of  the  accident  he  had  directed  the  men  cutting 
the  pipe  to  desist  from  using  a  *^  dog  chisel,"  that  he  pro- 
cured a  ^'  diamond  point "  and  ^*  caulking  hammer "  and 
directed  that  the  further  cutting  should  be  done  with  these, 
and  that  while  using  the  ^^  diamond  point "  and  ^^  caulking 
hammer,"  the  plaintiff  was  injured  in  the  manner  stated.  It 
also  appears  that  defendant  paid  the  workmen  for  their  ser- 
vices, that  he  rendered  statements  to  the  department  of 
public  works  for  auch  services  rendered  and  materials  sup- 
plied, and  that  he  received  payment  therefor. 

All  of  the  above  facts  were  without  the  slightest  contra- 
diction, and  when  the  testimony  closed,  defendant's  couilsel 
moved  that  the  oomplaint  be  dismissed,  on  the  ground  that 
the  workmen  through  whose  fault  or  negligence  the  accident 
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occurred  wei'e  the  servants  of  the  city,  and  not  of  the  defend* 
ant,  that  the  relation  of  master  and  servant  had  not  been 
shown  to  have  existed  between  the  defendant  and  such  work- 
men, and  that  therefore  no  liability  of  the  defendant  could 
be  predicated  upon  the  negligence  or  carelessness  of  such 
workmen.  This  motion  was  denied,  and  defendant's  counsel 
duly  excepted.  The  court  thereupon  charged  the  jury, 
assuming  such  workmen  to  have  been  defendant's  servants, 
and  instructing  the  jury  that,  for  the  carelessness  or  negli- 
gence of  such  workmen,  if  such  was  found  to  have  existed, 
the  defendant  was  liable.  Defendant's  counsel  requested  the 
court  to  charge  that  if  the  city  exercised  power  of  control  of 
the  work  and  retained  the  right  to  exercise  such  power  dur- 
ing the  progress  of  the  work,  defendant  was  its  servant,  and 
not  its  contractor,  and  that  in  that  case  the  workmen  were 
the  servants  of  the  city  and  not  of  the  defendant;  that, 
although  defendant  furnished  the  workmen,  yet  if  the  latter 
in  doing  the  work  were  under  the  direction  and  control  of  the 
city  as  to  the  mode  and  means  by  which  such  work  was  to  be 
accomplished,  defendant  was  not  an  independent  contractor 
and  was  not  liable  for  the  acts  of  such  workmen  done  in  pur- 
suance of  the  directions  of  the  officers  of  the  city.  These 
requests  were  all  refused,  and  such  refusals  were  duly 
excepted  to  by  defendant's  counsel. 

The  jury  thereupon  found  for  plaintiff  in  $4,000,  and 
defendant  moved  for  a  new  trial  upon  the  minutes  and  the 
grounds  specified  in  section  999  of  the  Code  of  Civil  Pro- 
cedure. This  motion  was  also  denied,  and  from  the  judgment 
entered  upon  the  verdict  and  order  denying  a  new  trial 
defendant  has  appealed  to  this  court. 

The  learned  judge  before  whom  this  case  was  tried  erred 
in  his  denial  of  defendant's  motion  to  dismiss  the  complaint, 
and  in  his  refusal  to  charge  as  requested.  The  relation  of 
master  and  servant  did  not  exist  between  the  defendant 
and  the  men  employed  in  the  construction  of  the  sewer  and 
the  taking  up  and  relaying  of  the  watermains.  "  If  the  in- 
jured party  attempts  to  recover  for  his  loss  against  any  one 
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Other  than  him  who  is  actaallj  guilty  of  the  wrongful  act,  it 
can  only  be  on  the  ground  that  the  relation  of  principal  and 
agent,  or  master  and  servant,  existed  between  the  party  sued 
and  the  party  doing  the  act."  (Jewett,  J.,  in  Pack  v. 
Mayory  ^(7.,  8  N.  Y.  225).  In  the  present  case,  there  is  no 
proof  of  such  relation.  Defendant  supplied  certain  material 
and  the  workmen  required  in  the  performance  of  the  work. 
Among  such  workmen  were  the  men  for  whose  carelessness 
he  is  sought  to  be  held  liable.  It  appears  that  he  paid 
these  men  for  their  services  in  the  first  instance  and  was  sub- 
sequently reimbursed  by  the  city.  There  is,  however,  no 
evidence  that,  acting  under  the  requisition  addressed  to  him, 
he  went  beyond  supplying  the  inspector  with  men  and 
materials.  He  nowhere  appears  to  have  assumed  or  under- 
taken the  performance  of  the  work  himself.  The  uncontra- 
dicted testimony  of  two  employes  of  the  department  of 
public  works  shows  that  the  department  itself,  through  its 
inspector,  was  in  charge  of  the  work  ;  that  it  assumed  entire 
control  of  the  men ;  could  terminate  their  employment  by 
discharge ;  and  directed  them,  not  only  in  the  performance 
of  all  the  details  of  the  work,  and  the  manner  and  mode 
of  doing  it,  but  also  in  the  use  of  the  very  tools  employed 
by  the  men  at  the  time  of  the  accident  complained  of. 
The  defendant,  on  the  other  hand,  from  the  time  he  sup- 
plied the  inspector  with  the  workmen  he  was  called  upon  to 
supply,  ceased  to  exercise  any  further  control  over  them. 
He  does  not  appear  to  have  participated  in  the  performance 
of  the  work,  and  gave  no  direction  whatsoever  regarding 
the  means  or  manner  of  doing  it.  He  could  not  have  re- 
tained the  men  if  the  inspector  chose  to  exercise  his  author- 
ity to  discharge  them.  The  case  of  Kelly  v.  Mayor^  ^c, 
(11  N.  Y.  432),  and  the  cases  following  that,  must  be  dis- 
tinguished from  the  present,  in  that  a  different  state  of  facts 
is  here  presented.  In  the  case  last  cited,  the  defendant  had 
made  a  contract  to  do  certain  wark^  according  to  certain 
specifications,  under  the  supervision  and  direction  of  one  of 
the  city's  officers,  and,  says  Seldek,  J.,  ^^  The  object  of  the 
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clause  relied  on  was  not  to  give  the  commissioner  of  re- 
pairs, and  the  other  officer  named,  the  right  to  interfere  with 
the  workmen  and  direct  them  iu  detail  how  they  should  pro- 
ceed, but  to  enable  them  to  see  that  every  portion  of  the 
work  was  satisfactorily  completed.  It  authorized  them  to 
prescribe  what  was  to  be  done,  but  not  how  it  was  to  be  done, 
nor  who  should  do  it."  The  veiy  features  absent  in  that 
case,  and  upon  the  absence  of  which  the  court  dwelt  as 
proof  of  the  fact  that  the  men  employed  were  not  the  ser- 
vants of  the  city,  exist,  however,  in  the  present  case.  The 
defendant  does  not  appear  to  have  sustained  any  other  re- 
lation to  the  work  in  question  than  that  of  the  medium 
through  which  the  department  of  public  works  procured  its 
supply  of  labor  and  materials  required  by  it  in  the  perform- 
ance of  work  assumed  and  undertaken  by  it.  The  fact  that 
the  men  employed  were  paid  by  defendant  for  their  services 
might,  in  the  absence  of  evidence  negativing  the  relation  of 
master  and  servant^  be  accepted  as  some  proof  of  employ- 
ment, but  it  is  by  no  means  the  determining  test.  If  one 
person  is  under  the  immediate  direction  and  control  of 
another  who  may  terminate  such  control  by  discharge,  and 
direct  him  what  work  to  do,  when  to  do  it,  how  to  do  it,  and 
to  designate  the  means  to  be  employed  in  doing  the  work, 
the  relation  of  master  and  servant  between  these  persons  is 
complete,  and  the  fact  that  the  services  are  paid  for  by  an- 
other is  of  no  importance.  No  precise  rule  can  be  laid  down 
which  would  be  applicable  to  all  cases.  Whether  or  not 
one  person  was  the  servant  of  another  must  be  determined 
by  the  facts  of  the  particular  case,  after  applying  thereto 
the  tests  above  mentioned,  and,  applying  these  tests  to  the 
facts  of  the  present  case,  the  conclusion  is  irresistible  that 
the  workmen  employed  were  the  servants  of  the  city  and 
'not  of  the  defendant,  and  for  the  carelessness  of  such  work- 
men, the  city,  therefore,  and  not  the  defendant^  must  be  held 
answerable. 

This  view  renders  the  discussion  of  the  appellant's  remain- 
ing points  unnecessary. 
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CaiBteiiB  «.  Sohmalhols. 

The  judgment  and  order  appealed  fi*om  should  Wreversed* 
with  costs  to  abide  events  aud  a  new  trial  ordered. 

B0OKSTAVEB9  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


Hbkby  Cabstbks,  Respondent,  agaiiMt  Theodobb  Sohkal- 

HOLZ,  Appellant. 

(Decided  Febnuuy  lOth,  1890.) 

An  agreement  of  settlement  nuide  by  the  attorneys  In  an  action,  with 
the  full  knowledge  and  consent  of  the  parties,  Is  binding  as  to  matters 
in  dispute,  not  embraced  in  the  action*  which  are  included  in  such  agree- 
ment. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Eighth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Freeman  ^  Green^  for  appellant. 

J.  FennelU  for  respondent. 

BooKSTAVEB,  J. — The  plaintiff  sued,  as  assignee  of  one 
Hepke,  to  recover  the  value  of  work  done  by  his  assignor 
upon  a  buggy  and  cart  belonging  to  the  defendant.  Before 
this  action  was  brought,  Hepke  sold  defendant  a  wagon  and 
repaired  carts  for  him,  and,  the  bill  being  disputed,  sued  in 
the  City  Court  to  recover  the  purchase  price  and  value  of 
these  vehicles,  but  did  not  include  in  that  action  the  work 
done  upon  the  buggy  and  cart  now  sued  on.  While  the 
action  in  the  City  Court  was  pending,  the  attorneys  for  the 
parties,  with  their  full  knowledge  and  consent,  made  a  writ- 
ten agreement  settling  all  their  differences,  including  the 
cause  of  action  now  sued  on.    Hepke  having  ignored  this 


NEW  YORK— FEBRUARY,  1890.  27 

Gantens  v.  BohmalhoU. 

written  agreement^  defeiKlant,  bj  leaye  of  court,  pleaded  it 
by  way  of  supplemental  answer,  and  upon  the  issues  thus 
raised  a  trial  was  had  in  the  City  Court,  where  Hepke  re* 
covered  a  judgment,  which  was  appealed  from  and  after- 
wards reversed.  Whatever  rights  were  conferred  upon  the 
plaintiff  in  this  action  by  Hepke's  assignment  were  subject 
to  all  the  equities  between  the  assignor  and  the  defendant 
(Jhgraham  v.  IHsborotiffhy  47  N.  Y.  421).  The  agreement 
entered  into  by  Hepke  and  the  defendant  through  their 
attorneys  not  only  settled  the  action  in  the  City  Court  but 
also  settled  this  cause  of  action  as  well ;  therefore,  if  that 
agreement  was  a  valid  one,  this  action  cannot  be  main- 
tained. 

The  respondent  contends  that  it  was  not  valid  because 
made  by  the  attorneys  and  not  by  the  parties,  and  that  they 
cannot  bind  their  principals  for  anything  outside  of  the 
mattei-s  then  in  suit  in  the  City  Court.  In  this  we  think  he 
is  mistaken.  The  evidence  is  quite  sufficient  to  show  that, 
although  the  agreement  was  made  by  the  attorneys,  it  was 
with  the  full  knowledge  and  consent  of  the  principals,  given 
by  them  both  before  and  after  the  agreement  was  executed, 
and  that  it  was  intended  as  a  final  settlement  of  all  of  the 
matters  in  controversy  in  the  action,  and  not  of  those  then 
in  suit  only*.  Such  an  agreement  we  think  a  valid  and  bind- 
ing one ;  all  the  causes  of  action  covered  by  it  are  merged 
in  that  agreement,  and  all  the  rights  of  the  parties  must  be 
determined  by  it.  The  agreement  was  not  a  stipulation  to 
settle  an  action,  merely;  it  was  a  new  contmct,  which  settled 
the  pending  action  and  all  other  differences  of  the  parties, 
including  the  one  now  under  consideration.  An  accord  un- 
performed, consisting  of  mutual  promises,  and  thus  having 
a  new  consideration,  is  binding  upon  the  parties,  and  an 
action  will  lie  for  the  breach  of  it  (2  Parsons  on  Cont. 
195).  Where  mutual  promises  give  a  right  of  action,  there 
is  an  accord  and  satisfaction,  for  an  accord  with  mutual  pro- 
visions to  perform  is  good,  though  the  thing  be  not  per- 
formed at  the  time  of  the  action,  for  the  party  has  a  remedy 
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to  compel  performance  (^Davit  v.  Spencer^  24  N.  Y.  886, 
390).  Where  a  new  agreement  has  been  accepted,  the  orig- 
inal cause  of  action  is  mei'ged  and  extinguished  (itfor^- 
hause  v.  Second  Nat.  Bank,  98  N.  Y.  508-9).  The  law 
favors  compromises,  and  will  hold  parties  concluded  by 
their  agreement  to  compromise,  when  there  is  no  fraud 
( Vosburffh  v.  Teator,  82  N.  Y.  561 ;  Maffee  v.  Badger j  30 
Barb.  246,  268 ;  Steele  v.  White,  2  Paige  478).  '  That  the 
claim  in  this  action  was  in  dispute  was  beyond  controversy, 
and  that  the  parties  had  other  disputes  is  apparent  from 
their  agreement.  They  settled  all  their  disputes,  those  in- 
volved in  and  those  outside  of  this  litigation.  The  plaintiff, 
on  receipt  of  the  sum  named,  was  to  fully  satisfy  and  dis- 
charge all  claims  and  demands.  When,  under  such  an 
agreement,  an  act  precedent  is  to  be  done  by  plaintiff,  he 
cannot  have  an  advantage  by  his  failure  to  perform  (^More- 
hou%e  V.  Second  Nat.  Bank,  supra^. 

That  the  plaintiff  did  not  comply  with  the  condition  pre- 
cedent to  his  recovery,  we  think  undisputed,  as  shown  by 
the  opinion  of  the  General  Term  of  the  City  Court  in  Hepke 
V.  Schmaiholz. 

,  We  think,  therefore,  that  neither  the  plaintiff  nor  his 
assignor  can  maintain  this  action  against  the  defendant, 
and  that  the  judgment  should  be  reversed,  with  costs. 

BiscHOPP,  J.,  concurred. 

Judgment  reversed,  with  costs. 


The  Chemical  National  Bank  op  New  York,  Respondent, 
again%t  Augustus  W.  Col  well,  Impleaded  with  De  Witt 
C.  Wheeler  et  oZ.,  Appellant. 

Pecided  Pebruary  10th,  1890.) 

A  by-law  of  a  limited  liability  company  providing  that  the  president 
shall  make,  sign,  and  execute  all  contracts  in  the  name  of  the  com- 
pany, makes  him  general  agent  of  the  company,  with  power  to  trans- 
act all  business  that  the  company  could  lawfully  do,  and  implies  the 
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power  to  make  such  negotiable  paper  as  is  necessary  or  conyenient  in 
the  business  of  the  company,  notwithstanding  another  by-law  de- 
clares that  all  notes  shall  be  signed  by  the  treasurer  ;  the  by-laws 
being  contradictory  in  other  particulars. 

A  note  made  by  a  limited  liability  company  to  its  own  order  and  indorsed 
by  it,  and  presented  for  discount  by  a  director  twenty  days  from  its 
date,  does  not  on  its  face  suggest  that  it  is  accommodation  paper,  nor 
that  it  is  used  for  a  dishonest  purpose. 

Defendant,  on  executing  an  assignment  in  blank  of  all  his  stock  in  a 
limited  liability  company,  of  which  he  was  director,  to  another  di~ 
rector,  told  the  latter  that  he  severed  all  his  connection  with  the  com- 
pany and  would  have  nothing  further  to  do  with  it.  Held,  that  such 
declaration,  not  accompanied  with  any  request  to  communicate  it  to 
the  board  of  directors,  was  not  a  valid  resignation. 

Before  the  transfer  of  defendant's  stock  was  made  on  the  books  of  the 
company,  he  consented  to  retain  five  shares,  on  the  suggestion  that  it 
would  be  bad  policy  for  him  to  leave  the  company  entirely,  and  a  new 
certificate  for  such  five  shares  was  issued  to  him.  Held,  that  he  had 
not  ceased  to  be  a  director  under  the  requirements  of  section  10  of  the 
limited  liability  companies  act  of  1875,  that  ^*  directors  shall  be  stocks 
holders  to  the  extent  of  at  least  five  shares.*' 


Appeal  from  a  judgment  of  this  court  entered  upon  a  ver- 
dict directed  by  the  court  and  from  an  order  denying  a  mo- 
tion for  a  new  trial. 

• 
The  action  was  brought  against  the  directors  of  the  New 
York  Lumber  Auction  Company,  Limited,  to  charge  them, 
on  their  statutory  liaUlity  for  the  debts  of  the  company  for 
failure  to  file  an  annual  report,  with  the  amount  of  a  prom- 
issory note  for  9^2,200  made  July  2d,  1886,  by  the  company, 
to  its  own  order,  and  indorsed  by  the  company  and  by  L.  E. 
Jones  and  B.  L.  Luddington,  and  discounted  at  plaintiff's 
bank,  the  proceeds  being  placed  to  the  credit  of  L.  £. 
Jones*  individual  account.  Defendant  Colwell  set  up  as 
defenses  that  he  ceased  to  be  a  director  November  5th,  1885, 
and  that  the  note  was  not  a  valid  note,  not  being  signed  by 
the  treasurer  of  the  company.  The  court  directed  a  ver- 
dict for  plaintiff.  Defendant  Colwell  moved  for  a  new  trial, 
and  on  the  hearing  of  his  motion  at  the  Special  Term,  the 
court  delivered  the  following  opinion. 
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Van  Hoesbn,  J. — I  think  that  the  plaintiff  is  entitled  to 
judgment  on  the  verdict. 

This  case  differa  from  those  on  which  the  defendant  relies. 
The  statute  (§  10)  provides  that  the  business  shall  be  man- 
aged by  a  board  of  directors,  and  ^^  by  such  officers,  to  be 
elected  from  the  directors,  as  the  by-laws  shall  prescribe." 
The  by-laws  preclude  the  idea  that  the  ordinary  business  o£ 
the  company  was  to  be  managed  by  the  board  of  directors, 
for  they  provide  that  the  directors  shall  only  meet  semi- 
annually, unless  the  president  or  the  secretary  shall  call  a 
special  meeting.  They  then  provide  that  the  president  shall 
make^  sign  and  execute  all  contracts  in  the  name  of  the  com- 
pany. He  is  not  merely  to  sign  and  execute,  he  is  to  make 
all  contracts.  This  clause  makes  the  president  -  the  general 
agent  of  the  company,  with  power  to  transact  all  business 
that  the  company  could  lawfully  do.  It  implies,  if  it  does 
net  expressly  confer,  the  power  to  make  such  negotiable 
paper  as  was  necessary  or  convenient  in  the  business  of  the 
company. 

There  is  another  clause  of  the  by-laws  which  declares  that 
all  notes  shall  be  signed  by  the  treasurer,  but  I  do  not  re- 
gard that  as  tantamount  to  a  declaration  that  a  note  shall 
not  be  valid  unless  the  name  of  the  treasurer  be  signed  to  it. 
The  by-laws  are  in  several  places  contradictory,  for  one 
clause  provides  that  the  corpoiute  seal  shall  be  attached 
only  to  certificates  of  stock  unless  special  directions  to  the 
contrary  be  given  by  the  president  or  the  treasurer,  and  the 
clause  makes  it  the  duty  of  the  secretary  to  attach  the  seal 
to  all  contracts. 

I  believe  that  the  president  had  the  right,  without  the 
authority  of  the  board  of  directors,  to  make  contracts,  and  to 
make  the  contract  that  is  the  subject  of  this  action. 

There  is  nothing  in  the  evidence  to -show  that  the  contract 
is  one  that  the  president  ought  not  to  have  made,  though 
there  is  evidence  that  the  money  obtained  upon  the  note 
was  used  by  one  Jones,  who  was  a  director  of  the  company, 
for  his  own  private  purposes.    The  fact  that  Jones  was  a 
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director  of  the  company,  and  that  the  proceeds  of  the  note 
were  applied  by  him. to  his  own  use,  does  not  show  that  the 
note  was  made  for  his  accommodation,  nor  did  the  possession 
of  the  note  by  him  naturally  give  rise  to  the  question  as  to 
whether  he  was  not  confederating  with  the  pi*esident  of  the 
company  to  make  an  improper  use  of  the  credit  and  the 
paper  of  the  company.  The  note  was  signed :  ^  New  York 
Lumber  Company,  Limited,  D.  C.  Wheeler,  Pres.,"  and  was 
drawn  to  the  order  of  ^^  New  York  Lumber  Co.,  lim.,"  and  it 
was  indorsed  exactly  as  it  was  signed.  Such  a  note  so  in- 
dorsed, though  presented  for  discount  by  a  director  of  the 
company  twenty  days  after  it  bore  date,  did  not,  upon  its 
face,  suggest  that  it  was  an  accommodation  note;  nor  did 
the  possession  of  it  by  a  director  argue  that  it  was  used  for 
a  dishonest  purpose.  If,  in  point  of  fact,  the  proceeds  of  the 
note  went  into  the  company  business ;  or,  if  the  note,  after 
having  been  used  in  the  business  of  the  company,  had 
found  its  way  into  the  hands  of  a  director  (and  the  bank  had 
nothing  before  it  to  show  that  either  state  of  affairs  was 
unlikely),  what  reason  was  there  why  it  should  not  be  dis- 
counted ? 

The  so-called  resignation  of  the  defendant  did  not  termi- 
nate his  duties  as  a  director.  It  was  never  accepted  (Boone 
on  Corporations,  §  186 ;  Angel  &  Ames,  §§  488, 434)  ;  nor  do 
I  think  that  he  absolutely  and  irrevocably  resigned,  though 
he  talked  of  resigning.  No  successor  had  ever  been  chosen, 
nor  had  the  resignation  ever  been  brought  to  the  notice  of 
the  board.  His  term  had  not  expired  by  its  own  limitation. 
There  should  be  judgment  on  the  verdict. 

From  the  judgment  entered  on  the  verdict  in  accordance 
with  this  opinion,  and  from  the  order  denying  his  motion  for 
a  new  trial,  defendant  Col  well  appealed. 


J.  Alfred  Davenport  and  Edward  O.  Perkins^  for  appel- 
lant. 
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Jones  ^  jRooaevelt^  for  respondent. 

Labremobe,  Ch.  J. — I  concur  in  the  conclusion  reached 
by  Judge  Van  Hoesen^  and  in  the  reasons  assigned  by  him 
in  his  opinion,-  filed  upon  the  denial  of  defendant  Colwell's 
motion  for  a  new  trial.  It  will  be  unnecessary  to  further 
consider  the  questions  which  are  fully  discussed  in  such 
opinion.  It  may  be  well,  however,  to  pursue  the  discussion 
a  little  further  on  the  questions  of  appellant's  alleged  resig- 
nation as  a  director,  and  the  transfer  of  his  stock  in  the 
"  New  York  Lumber  Auction  Company,  Limited/'  Accept- 
ing the  version  of  the  transaction  supplied  by  appellant's 
witnesses,  the  facts  are  as  follows :  On  the  6th  day  of  No- 
vember, 1885,  appellant  said  to  Latimer  E.  Jones,  the  sec- 
retary and  treasurer,  at  the  office  of  the  company,  at  the  time 
of  executing  an  assignment  to  said  Jones  individually  of  the 
80  shares  of  stock  which  appellant  then  owned: — 

"Now,  Jones,  that  sevei-s  all  my  connection  with  the 
Lumber  Auction  Company;  I  have  got  nothing  further  to 
do  with  it;  you  have  got  father's  stock;  he  is  dead,  and 
that  settles  that;  and  I  have  given  you  mine,  and  that 
clears  up  all  that ;  and  I  have  nothing  further  to  do  with  the 
company." 

Mr.  Jones  was  appellant's  brother-in-law,  and  the  above 
convei*sation  is  what  appellant  relies  on  to  establish  a  resig- 
nation. Appellant  admitted  that  he  did  not  tell  Mr.  Jones 
to  communicate  his  resignation  to  the  bq^rd  of  directors, 
saying,  however,  that  he  had  told  Mr.  Jones  previously  that 
he  wished  to  resign.  * 

Granting  that  the  right  of  a  director  to  resign  is  absolute, 
and  admitting  that  no  writing,  and  no  particular  form  of 
words  is  essentia],  it  is  nej^ertheless  true  that  any  com- 
munication, in  order  to  constitute  a  valid  resignation,  must 
express  a  definite  and  present  intention  to  withdraw  from 
the  office  in  question,  and  must  be  addressed  to  the  com- 
pany, or  the  board  of  directors,  or  to  an  officer,  as  such, 
with  the  explicit  purpose  of  having  it  reach  the  company  or 
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board  of  directors  through  him.  I  do  not  think  the  facts 
relied  on  to  establish  a  resignation  here  are  as  strong  as  they 
were  in  Kindberg  v.  Mudgett  (24  N.  Y.  Week.  Dig.  229).  In 
that  case  it  appeared  that  the  defendant  had  stated  orally  to 
several  trustees  that  he  would  have  nothing  more  to  do  with 
the  company,  besides  writing  a  note  to  that  efiFect  to  one  of 
them.  Yet,  even  under  those  circumstances,  the  court  held 
that  defendant's  declarations  could  not  be  construed  as  a 
resignation. 

Appellant  further  contends  that  he  cfeased  to  be  a  director, 
under  section  10  of  the  act,  because,  on  November  5th,  he 
executed  an  assignment  of  all  the  stock  he  held  to  Jones. 
The  facts  are  that  he  executed  such  assignment  in  the  blank 
upon  the  back  of  his  certificate  on  November  5th,  but  that 
the  actual  transfer  on  the  books  was  not  made  until  Novem- 
ber 14th,  when  75  of  the  shares  were  transferred  to  Jones, 
and  a  new  certificate  for  the  remaining  five  shares  was  made 
out  in  appellant's  name.  Appellant's  witness,  Atchison,  says 
on  this  point : 

**  I  suggested  to  Mr.  Jones  that  it  would  be  bad  policy  for 
Mr.  Colwell  to  leave  the  company  entirely,  and  that  he  per- 
suaded him  to  accept  the  requisite  number  of  shares  to 
remain  as  a  director,  which  was  afterwards  done." 

It  does  appear  that  appellant  actually  took  back  the  cer- 
tificate for  such  5  shares,  presumably,  as  Mr.  Atchison  testi- 
fies, with  the  intention  of  remaining  a  director.  The  trial 
judge  was  thei-efore  justified  in  inferring  that  appellant  con- 
cluded to  ratify  the  act  of  Jones  and  Atchison  in  keeping 
him  eligible  for  and  actually  in  the  board.  In  contemplation 
of  law  I  think  appellant  was  the  holder  of  said  five  shares 
throughout  his  term  of  office.  He  intended  originally  to 
assign  all  his  shares,  but  only  75  of  them  actually  were 
transferred,  and,  as  he  consented  afterwards  to  retain  the 
five  shares  which  all  the  time  stood  in  his  name,  it  would  be 
putting  a  most  unnatural  and  technical  construction  upon 
the  conceded  facts  to  hold  that  he  was  not  continuously  a 
stockholder.  8 
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My  conclusion  is  that  appellant  was  legally  a  director  of 
the  corporation  at  the  time  of  the  failure  to  file  the  annual 
report,  and  of  the  inception  of  the  debt,  and  that  he  is  liable 
as  sued  in  this  action. 

BooKSTAVER  and  Bischoff,  J  J.,  concurred. 

Judgment  affirmed. 


Simon  Dediel  et  al.^  Appellants  against  David  Scheyelakd, 

Respondent. 

(Decided  February  10th,  1890.) 

Affidavits  by  defendant's  bookkeeper  and  others  that  defendant  had  left  the 
state  and  his  business,  without  leaving  any  one  in  charge,  and  by  plaintiff 
that  he  had  frequently  Inquired  at  defendant's  place  of  business  and  was 
informed  that  defendant  did  not  intend  to  return,  will  support  an  attach- 
ment as  against  other  creditors  of  defendant. 

A  six  days'  summons  issued  in  an  attachment  Aiit  in  the  City  Court  of  New 
York,  instead  of  a  ten  days'  summons,  as  required  by  sub  division  2  of  sec- 
tion 3185  of  the  Code  of  Civil  Procedure  in  case  of  service  of  the  summons 
by  publication,  is  not  an  absolute  nullity,  and  may  be  amended,  under  sec- 
tion 723,  after  publication  commenced,  and  after  thirty  days  from  the  issue 
of  the  warrant,  though  the  summons  was  not  issued  until  the  order  for 
publication  was  made. 

On  appeal  from  an  order  refusing  to  vacate  and  set  aside  an  attachment  and 
a  Judgment  entered  in  the  attachment  suit,  the  court  is  not  limited,  in  its 
inquiry  into  the  validity  of  the  proceedings,  to  the  judgment  roll,  but  may 
consider  additional  papers. 

Appeal  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  an  order  of  that  court  denying 
a  motion  to  set  aside  an  attachment  and  judgment. 

The  facts  are  stated  in  the  opinion. 

Philip  Carpenter^  for  appellant. — The  ground  of  the  attach- 
ment is  fraud,  and  fraud  is  never  presumed,  but  strict  proof 
is  required.     (Penal  Code,  §  587 ;  Morris  v.  TalcoU,  96  N.  Y. 
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100,  107 ;  Andrews  v.  Schwartz^  66  How.  Pr.  190 ;  Eerman 
T.  Doughty^  16  N.  Y.  Week.  Dig.  94 ;  Mappes  v.  Liembach, 
22  N.  Y.  Week.  Dig.  887).  The  truth  of  the  charge  made 
cannot  be  assumed  upon  mere  general  statements,  but  it  must 
be  fortified  and  supported  by  facts.  ( Yatea  t.  Norths  44  N. 
Y.  274 ;  Fleitman  v.  Sickle^  18  N.  Y.  St.  Rep.  899 ;  Moore  v. 
Becker^  13  N.  Y.  St.  Rep.  667  :  Q-oldechmidt  v.  Herechom^  18 
N.  Y.  St.  Rep.  660 ;  Ellison  v.  Bernstein^  60  How.  Pr.  146 ; 
Head  t.  Wollner^  63  Hun  616).  Statements  on  information, 
when  it  is  not  shown  that  the  persons  from  whom  the  afSant 
professes  to  have  obtained  his  information  were  absent  or 
that  their  depositions  could  not  be  procured,  are  insufficient 
to  authorize  an  attachment.  (.Yates  v.  Norths  44  N.  Y.  271- 
274 ;  Steuben  County  Bank  v.  Alberger,  78  N.  Y.  262,  268 ; 
Matter  of  Stonebridge^  68  Hun  646, 647 ;  Wallaeh  v.  Sippilli^ 
66  How.  Pr.  601 ;  Head  v.  Wollner,  63  Hun  616). 

Section  8166,  sub  division  2  of  the  Code,  provides  that 
^  where  an  order  directing  the  service  of  the  summons 
*  by  publication  is  granted,  the  summons  must  state 
that  the  time  within  which  the  defendant  must  serve  a  copy 
of  his  answer  is  ten  days."  It  has  been  repeatedly  held  that, 
proceedings  for  the  service  of  summons  by  publication  being 
statutory,  the  requirements  of  the  code  in  respect  thereto 
must  be  strictly  complied  with.  (Kendall  v.  Washburn^  14 
How.  Pr.  880).  An  attachment  is  invalidated  by  the  failure 
to  serve  or  publish  the  summons  within  thirty  days  after 
issuing  the  warrant.  This  is  not  a  mere  irregularity,  but  a 
jurisdictional  omission  which  works  the  destruction  of  this 
warrant  (Blossoms  v.  EsUs,  22  Hun  472,  and  84  N.Y.  614, 
617 ;  Taylor  v:  Troncoso,  76  N.  Y.  699 ;  Mojarrieta  v.  Saenz, 
80  N.  Y.  647). 

The  order  amending  the  summons  was  ineffectual  and  the 
attachment  was  not  revived  or  restored  thereby,  as  the  order 
was  made  more  than  thirty  days  after  the  attachment  was 
granted  and  after  it  had  become  invalidated  pursuant  to  sec- 
tion 688  of  the  code.  Section  728  of  the  code  authorizes 
amendments  ^^  in  furtherance  of  justice  "  and  not  in  disregard 
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of  the^^  substantial  rights  *-  of  the  appellant,  whioh  the  same 
section  provides  shall  not  be  affected.  (  Weeks  v.  Tamee^  16 
Hun  849 ;  affirmed  76  N.  Y.  601).  The  case  of  Gibbon  v. 
Freel  does  not  apply  to  the  present  case.  lu  that  case  the 
motion  was  made  by  the  defendant.  He  submitted  himself 
to  the  jurisdiction  of  the  courts  and  the  amendment  ordered 
did  not  divest  him  of  any  rights  and  he  was  in  no  way  injured 
thereby. 

Simson  Wolf^  for  respondent. — The  insertion  of  six  days 
instead  of  ten  in  the  summons  did  not  make  it  void.  (Laws 
1875,  c.  646;  §  8165,  suUd.  2 ;  Clapp  v.  Graves,  26  N.  Y.  418). 
The  summons  was  amendable.  (Code  Civ.  Pro.  §  723 ;  Mc- 
Adam*s  Appendix  to  Marine  Ct.  Practice,  4;  Gibbon  v. 
Freel,  93  N.  Y.  98). 

Larremore,  Ch.  J.— This  is  an  application  made  by  a 
stranger  to  the  above  entitled  action,  who  is  also  a  judgment 
creditor  of  defendant,  to  have  the  attachment  granted  to 
plaintiff  herein  vacated  and  set  aside,  in  aid  of  said  outsider's 
execution  upon  his  judgment.  It  is  argued  in  the  first  place 
that  the  affidavits  upon  which  the  attachment  was  granted 
were  defective,  in  that  they  did  not  allege  sufficient  facts  to 
raise  an  overwhelming  suspicion  of  fraud  on  defendant's  part. 
I  am  of  opinion  that  there  was  enough  in  the  papers  to  au- 
thorize the  warmnt.  Plaintiff  alleged  that  he  went  to  defend- 
ant's regular  place  of  business  several  times  to  inquire  for 
him,  and  was  there  informed  by  defendant's  bookkeeper  that 
defendant  had  left  the  state,  taking  with  him  all  the  money 
he  could  raise,  and  that  he  did  not  intend  tor  return.  This 
was  corroborated  by  an  affidavit  of  said  bookkeeper  to  the 
effect  that  defendant  had  left  the  City  of  New  York  and  his 
business,  and  that  the  same  was  left  without  any  one  to  take 
charge  thereof.  There  were  other  affidavits  averring  in  a 
general  way  that  defendant  had  left  the  city  and  his  said 
business.  These  papers  were  prima  facie  sufficient.  Of 
course  if  the  defendant  had  appeared,  and  explained  his 
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abeence,  and  repudiated  the  statements  of  his  bookkeeper,  the 
warrant  would  have  been  vacated.  Counsel  for  appellant  is 
in  effect  arguing,  that  all  the  presumptions  of  innocence, 
which  exist  when  a  defendant  moves  to  vacate  an  attachment 
on  Ids  own  property,  should  obtain  here,  when. a  subsequent 
lienor  is  endeavoring  to  get  in  ahead  of  plaintiff.  The  fact 
is  that  since  the  granting  of  the  attnchment  the  propriety  of 
it  has  been  confirmed  by  defendant's  continued  absence.  The 
affidavits  raised  prasumptions  that  defendant  had  departed 
from  the  state,  and  had  removed  property  from  the  state  with 
intent  to  defraud  his  creditora.  The  subsequent  course  of 
events  has  demonstrated  that  these  presumptions  were  actual 
facts.  This  should  not  be  overlooked  upon  the  application 
to  vacate  made  by  an  outsider,  who  has  no  stronger  moral 
claim  than  plaintiff,  and  who  is  seeking  only  to  discover  some 
technical  flaw  which  will  overcome  the  advantage  gained  by 
superior  diligence.  All  that  we  can  consider  on  the  present 
motion  is  whether  the  moving  affidavits  made  out  a  prima 
facie  case,  and  we  have  no  hesitation  in  holding  that  they  did. 
An  order  was  made  directing  the  service  of  the  summons 
by  publication,  and  such  service  was  begun  within  thirty  days 
after  the  attachment  was  granted,  and  continued  by  inserting 
the  summons  in  the  newspapers  named,  once  a  week  for  four 
weeks.  It  was  then  discovered  that  such  summons  was  a  six 
days'  summons,  and  not  a  ten  days*  summons,  as  required  by 
section  S,165  of  the  code,  subdivision  2.  Thereupon,  an  order 
was  procured  amending  such  summons  by  substituting  ten 
days  for  six  days ;  and,  in  its  amended  form,  publication  was 
continued  six  weeks  longer.  It  is  evident  that  the  latter  four 
weeks  of  publication  were  surplusage  on  any  theory.  The 
first  publication  of  the  summons  in  the  amended  form  was 
more  than  thirty  days  after  the  granting  of  the  warrant,  so 
that  unless  the  publication  of  the  six  dajrs'  summons  can  be 
•held  sufficient,  the  attachment  must  fall.  The  question  then 
is  whether  the  publication  of  the  original  summons  for  four 
weeks,  and  of  the  amended  summons  for  two  weeks,  will 
satisfy  the  requirements  of  the  statute.    It  has  been  held  that 
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a  six  days*  sanimons  issued  under  such  circumstances  is  not 
Toid.  ^Tke  summons  was  not  an  absolute  nullity.  The 
insertion  of  six  days  instead  of  ten  was  an  irregularity 
merely.  .  •  •  A  judgment  entered  by  default  after 
the  service  of.  such  a  summons  would  not  have  been  abso- 
lutely void,  but  simply  irregular  or  erroneous  to  be  corrected 
by  motion  on  appeaL"  Oibban  v.  Freel  (93  N.  Y.  93).  It 
is  to  be  noticed  that  the  right  to  amend  in  that  case  was 
deduced  from  the  general  power  of  amendment  inherent  in 
the  court.  In  the  case  at  bar  the  authority  to  amend  is 
derived  from  section  723.  Subdivision  2  of  section  3165  grants 
a  special  power  of  amendment  in  oases  where  the  summons  has 
been  issued  before  the  granting  of  the  order  of  publication,  evi-* 
dently  having  in  view  actions  where  one  or  more  defendants 
have  been  served  pei«onally  within  the  jurisdiction,  and  it 
thereafter  becomes  necessary  to  serve  other  defendants  by 
publication.  Here  the  summons  was  not  issued  until  the 
granting  of  the  order,  and  this  amendment  was  not  covered 
by  the  express  language  of  section  3165.  Still,  under  the 
general  phraseology  of  section  723,  the  summons  was  prop- 
erly amendable,  and  it  follows  that  plaintijff,  having  presented 
a  six  days'  summons  to  the  court,  was  ordered  to  publish  it. 
Up  to  the  time  of  the  order  of  amendment  the  six  days'  sum- 
mons was  ^^  the  summons "  in  the  action.  It  was  not  void, 
though  irregular.  It  was  a  valid  process  of  the  court,  sus- 
ceptible of  being  made  perfect  by  subsequent  amendment. 
Publication  of  it  was  compliance .  with  the  order  of  publica- 
tion, and  also  with  section  638,  which  requires  that  service 
by  publication  of  ^  the  summons "  be  commenced  within 
thirty  days.  After  the  amendment,  the  six  days'  summons 
ceased  to  be  ^^  the  summons  "  in  the  action,  and  the  ten  days' 
sunimons  took  its  place.  The  order  of  publication  still 
standing,  it  was  required  that  publication  of  ^^  the  summons." 
that  is  to  say,  of  the  original  summons  as  amended,  be  con-  - 
tinued  for  two  weeks  longer,  which  was  done.  Under  this 
view  of  the  matter  plaintiff  began  service  by  publication  of 
the  summons  within  thirty  days  from  the  time  of  granting  of 
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the  warrant,  and  such  service  was  made  complete  by  the  con- 
tinuance thereof.  All  of  this  seems  to  me  to  follow  legiti*- 
mately  from  the  general  proposition  that  a  six  days*  summons 
is  not  void.  If  a  six  days*  summons  would  be  sufficient  for 
valid  service  without  the  state,  subject  to  amendment  thereof 
after  judgpnent,  as  was  held  in  Gibbon  v.  Freel  («tfpra),  cer- 
tainly the  publication  of  such  an  irregular  summons  for  a 
portion  of  the  six  weeks  should  be  held  sufficient  to  sustain 
the  attachment  in  the  case  at  bar. 

It  may  be  objected  that  the  judgment  roll  in  this  action 
does  not  contain  any  proof  of  publication  of  the  original 
summons  for  the  firat  four  weeks,  there  being  nothing  on  this 
subject  but  the  affidavit  of  the  printers  as  to  the  publication 
of  the  summons  in  the  amended  form  for  six  weeks.  The 
missing  proof  could  however  be  made  part  of  the  judgment  roll 
at  any  time  by  order,  and  upon  the  present  determination  we 
are  not  limited  to  the  bare  contents  of  the  judgment  i*oll. 
This  is  not  an  appeal  from  the  judgment,  but  from  an  order 
refusing  to  vacate  and  set  tiside  thd  attachment  and  such 
judgment.  We  can  therefore  properly  consider  the  addi- 
tional papers  submitted,  in  which  the  required  proof  is  sup- 
plied. 

The  order  of  the  City  Court  should  be  affirmed,  with  costs. 

BisCHOFF,  J.,  concurred. 
Order  affirmed,  with  costs. 

A  motion  for  leave  to  appeal  to  the  Court  of  Appeals  from 
the  judgment  entered  upon  the  foregoing  decision  was  made 
at  the  succeeding  General  Term,  and  the  following  opinion 
was  rendered  April  7th,  1890. 

Labbemors,  Ch.  J. — After  a  careful  re-examination  of 
the  case,  I  have  reached  the  conclusion  that  this  application 
should  be  denied.  It  does  not  appear  from  the  affidavit 
that  any  statute  or  decision  has  been  overlooked  in  the  con- 
clusion reached.     Neither  does  it  appear  that  the  question 
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presented  is  a  new  one.  On  the  contrarj',  the  propositions 
presented  by  the  learned  counsel  for  the  motion  have  been 
frequently  passed  upon,  as  shown  by  the  authorities  ah*eady 
cited. 

The  motion  is  therefore  denied,  without  costs. 
BiscHOFF,  J.,  concurred. 
Motion  denied. 


Sabah  M.  Gbbabd  et  al.^  Respondents,  o^am^^  James  Mc- 

CoBMiGK,  Appellant. 

Pedded  Febmary  10th,  1890.) 

Plaintiffs*  agent  in  tbe  collection  of  rents  of  their  buildings,  known  as  the 
^*  Glass  Buildings,*'  borrowed  money  of  defendant  for  his  individual  use, 
and  gave  his  individual  property  as  security.  He  paid  such  loan  with  a 
check  signed  with  his  name  followed  by  ''Agent  Glass  Buildings.'*  Held, 
that  this  signature  was  sufficient  to  put  defendant  upon  inquiry  as  to 
whether  the  check  was  drawn  upon  funds  of  plaintiffs. 

The  action  to  recover  the  amount  of  such  check  from  defendant  was  tried 
ui)on  the  theory  that  the  loan  was  made  to  plaintiffs*  agent,  as  agent,  and 
not  individually,  ffeld,  that  newly  discovered  evidence  to  the  effect  that 
the  check  was  in  fact  paid  out  of  the  individual  funds  of  the  agent,  which 
he  had  deposited  in  his  agent's  account  to  meet  such  check,  not  being 
germane  to  the  issues,  was  no  ground  for  a  new  triaL 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for 
a  new  trial  on  the  ground  of  newly  discovered  evidence. 

The  facts  are  stated  in  the  opinion. 

Samuel  Flei^chfnan^  for  appellant. — The  action  being 
one  for  money  had  and  received,  it  was  essential  that 
plaintiffs,  in  order  to  recover  money,  should  prove  that 
the  money  received  by  defendant  was  belonging  to  plaint- 
iffs   (D«    Peyster    v.     Winter^    4    How.    Pr.    449:    Nat. 
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Trust  Co.  V.  Qleason,  77  N,  Y.  403 ;  Decker  v.  Salzman,  59 
N.  Y.  277). 

To  enable  a  principal  to  recover  his  money  paid  by  his 
agent  in  discharge  of  the  latter's  debt,  the  former  must 
show  that  the  defendant  knew  that  the  agent  had  no  right 
thus  to  use  the  money  {Ford  v.  Union  Nat.  Bank  of  Al- 
bany, 13  Week  Dig.  862,  25  Hun  664,  affirmed  88  N.  Y. 
672 ;  Story  on  Agency,  §  228 ;  Justh  y.  National  Bank  of 
the  Com.,  66  N.  Y.  478 ;  Keator  v.  Smith,  15  Week.  Dig.  6  ; 
Charlotte  Iron  Works  v.  American  Ezch.  Nat  Bank,  84 
Hun  26 ;  Le  Breton  v.  Pierce,  2  Allen,  8  ;  Lavbach  v.  Lei^ 
hert,  87  Pa.  65). 

The  plaintiffs  gave  their  agent  power  to  draw  checks  and 
pay  out  this  money.  They  are  estopped  from  denying 
his  authority  to  the  prejudice  of  an  innocent  third  party  deal- 
ing with  him  in  reliance  upon  his  apparent  authority  (Bank 
ofBatavia  v.  New  York  ^c.  R.  Co.,  106  N.  Y.  195;  fl^rtV 
wold  V.  Haven,  25  N.  Y.  696;  New  York  ^e.  R.  Co.  v. 
Schuyler,  34  N.  Y.  80,  58,  68 ;  Armour  v.  M.  C.  R.  Co., 
65  N.  Y.  Ill ;  Story  on  Agency,  §§  227,  228 ;  North  River 
Bank  v.  Aymar,  8  Hill  262). 

The  drawing  of  the  check  by  plaintiff^s  agent  was  an  ex- 
press declaration  that  he  had  authority  to  check  out  this 
nfoney,  and  the  plaintiffs  cannot  claim  that  he  actually  ex- 
ceeded his  authority  as  against  the  defendant,  who  was  an 
innocent  holder  and  gave  value  for  the  check  {Amidony. 
Wheeler,  8  Hill  137 ;  Ely  v.  Norton,  2  Abb.  Ct.App.  Deo. 
19 ;  Stephens  v.  Board  of  Education,  79  N.  Y.  183 ;  School^ 
dist.  V.  First  Nat.  Bank,  102  Mass.  174;  LeBreton  v. 
Pierce,  2  Allen,  8 ;  Case  v.  Banking  Assoc,  4  Comstock, 
166 ;  see,  also.  Gray  v.  Johnston,  L.  R.  3  Eng.  and  Ir.  App. 
1 ;  Lime  Rock  Bank  v.  Plimpton,  17  Pick.  159 ;  Clement 
V.  Leverett,  12  N.  H.  817).  The  words  "  Agent  Glass  Build- 
ings,*' added  to  Boswell's  name,  were  but  descriptio  personce, 
and  defendant  had  a  right  to  regard  the  check  as  Boswell's 
individual  check  (Dewill  v.  Walton,  5  Seld.  571 ;  Pentz 
V.  Stanton,  10  Wend.  271 ;   Reznor  v.  Wood,  86  How.  353 ; 
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Hills  v.  BanntBter^  8  Cowen,  32 ;  Taft  y.  Brewster^  9  Johns, 
833).  The  defendant,  baying  giyen  up  security  upon  receipt 
of  the  check,  was  a  purchaser  for  yalue  (Bank  of  Salina 
V.  Babcoek,  21  Wend.  499 ;  Mohawk  Bank  v.  Corey,  1  Hill 
513  ;  Bank  of  Sandusky  y.  Scoville,  24  Wend.  115 ;  Meads 
V.  Mercluints''  Bank,  25  N.  Y.  143 ;  Ford  v.  Union  NiU. 
Bank,  supra ;  Justh  y.  National  Bank  of  the  Com.,  supra"). 
The  new  eyidence  shows  conclusiy'ely  that  the  defendant 
did  not  receive  plaintiff's  money.  A  new  trial  should  be 
granted  where  the  court  is  of  the  opinion  that  the  ends 
of  justice  will  be  subseryed  thereby,  without  regard  to  tech- 
nical rules  (Clegg  y.  New  York  Newspaper  Union,  51 
Hun  232 ;  Baylies  on  New  Trials  and  AppealSij^.526  ;  Boiv- 
ynge  v.  Waterbury,  12  Hun  534). 

H.  Kettell,  for  respondents. — The  signature  to  the  check, 
to  wit:  "William  Boswell,  Agent  Glass  Buildings,"  was 
sufficient  notice  to  defendant  to  put  him  on  inquiry  ((7ar- 
penter  y.  Famsworth,  106  Mass.  561 ;  Wright  y.  Cabot, 
89  N.  Y.  574 ;  Budd  y.  Munroe,  18  Hun  316 ;  Pendleton 
y.  Fay,  2  Paige,  202 ;  Anderson  y.  Alefi,  12  Johns.  343 ; 
Merchants*  Bank  of  Canada  y.  Livingston,  74  N.  Y.  223; 
Moore  y.  American  L.  ^  T.  Co.,  115  N.  Y.  65 ;  Stephens  y. 
Board  of  Education,  79  N.  Y.  187;  Argersinger  y.  Mc- 
Naughton,  24  N.  Y.  St.  Rep.  16).  The  words  of  the 
signature  after  the  name  were  not  merely  descriptive  of  the 
person  (Fellows  y.  Longyor,  91  N.  Y.  831 ;  Sutherland  y.  Carr, 
85  N.  Y.  110;  National  Bank  v.  Ins.  Co.,  104  U.  S.  517). 

The  defendant,  being  the  one  whose  acts  made  the  occur- 
rence possible,  must  bear  the  loss,  and  is  liable  to  the  plaint- 
iffs (Wright  y.  Cabot,  89  N.  Y.  574;  Chloucester  Bank  v. 
Salem  Bank,  17  Mass.  43 ;  Boot  y.  French,  13  Wend.  572 ; 
Sanford  y.  Handy,  23  Wend.  268 ;  Argersinger  y.  McNaugh* 
ton,  24  N.  Y.  Sc.  Rep.  20). 

It  is  a  familiar  rule  of  law  that,  to  bind  a  principal,  the 
authority  of  the  agent  must  be  proved,  and  it  is  incumbent 
on  defendant  to  show  that  Boswell  had  authority  to  borrow 
money   (Bernheimer  v.   Herrman,    44   Hun    112;     Central 
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N(U.  Bank  v.  North  River  Bank^  44  Hun  116).  The  au- 
thority of  the  agent  cannot  be  proved  by  the  agent's  declara- 
tions nor  increased  by  the  agent's  acts  (^Snook  v.  Lordj  56 
N.  Y.  605  ;  Marvin  v.  Wilber,  62  N.  Y.  270 ;  Baton  v.  Dela- 
ware ^e.  J2.  Co.,  57  N.  Y.  890 ;  Home  Sewing  Machine  Co. 
V.  Warrington,  82  N.  Y.  127  ;  Budd  v.  Munroe,  18  Hun  817  ; 
Griswold  v.  Haven,  25  N.  Y.  599 ;  O'Laughlin  v.  JTammonc?, 
21  N.  Y.  St.  Rep.  647 ;  Briggs  v.  Davis,  20  N.  Y.  15 ;  16  N. Y. 
184 ;  Swarthout  v.  Curtis,  5  N.  Y.  801 ;  Moore  v.  i.  ^  T.  Co.^ 
115  N.  Y.  65).  Defendant  was  bound  to  inquire  into  the 
authority  of  BoswelU  and  must  be  presumed  to  know  the 
limitations  of  the  agent's  authority  (^Martin  v.  Farnstvorth^ 
49  N.  Y.  558,  and  cases  cited  ;  Sage  v.  Sherman,  Lalor's  Supp. 
147,  affirmed  2  N.  Y.  417  ;  Crane  v.  Bvans,  1  N.  Y.  St.  Rep. 
217,  218 ;  Argersinger  v.  McNaughton,  24  N.  Y.  St.  Rep.  16). 
The  authorities  are  all  in  accord  that  trust  funds  can  alwaj'B 
be  recovered,  unless  against  a  bona  fide  purchaser  for  con- 
sideration  without  notice  (  Weaver  v.  Bardcn,  49  N.  Y.  286 ; 
Wetmore  v.  Porter,  92  N.  Y.  81,  84 ;  91  N.  Y.  824 ;  Van 
Allen  V.  American  Nat.  Bank,  52  N.  Y.  1 ;  Stephens  v.  Board 
of  Education,  79  N.  Y.  186  ;  Smith  v.  Bank  of  Com.,  56  N.  Y. 
478-484;  Pierson  v.  Mc Curdy,  88  Hun  580,  affirmed  100 
N.  Y.  608 ;  James  v.  Cowing,  82  N.  Y.  449 ;  Falkland  v.  St. 
Nicholas  Bank,  84  N.  Y.  145 ;  Baker  v.  National  Exeh.  Bank, 
16  Abb.  New  Ct\8. 458 ;  .^na  Nat.  Bank  v.  Fourth  Nat.  Bank, 
46  N.  Y.  82 ;  National  Bank  v.  Ins.  Co.,  104  N.  Y.  517 ;  Duw- 
can  V.  Jaudon,  15  Wallace  175;  /SAatu  v.  Spencer,  100  Mass. 
889, 17  Northeast.  Rep.  496 ;  Chand  Trunk  E.  Co.  v.  Edwards, 
56  Barb.  408). 

Conceding  that  Boswell  used  the  money  received  for  rents* 
yet  when  he  restored  or  made  good  the  amount  jpro  tanto  by 
depositing  other  moneys  in  the  trust  account,  the  amounts  so 
deposited  were  impressed  with  the  trust  in  favor  of  the  prin- 
cipals and  became  substituted  for  the  original  rents  and  sub- 
ject to  the  same  equities  (  Van  Alen  v.  American  Nat.  Bank, 
52  N.  Y.  5 ;  Baker  v.  New  York  Nat.  Exch.  Bank.  16  Abb. 
New  Cas.  458). 
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BoOKSTAYEB,  J. — The  complaint,  in  effect,  alleged  that 
the  defendant,  on  or  about  the  19th  of  September,  1882, 
received  the  sum  of  $601.25,  being  the  money  of  the  plaint- 
iffs, to  their  use.  The  answer  is,  in  effect,  a  general  denial, 
and,  as  a  separate  defense,  sets  up  a  loan  made  by  defendant, 
on  or  about  September  19th,  1882,  to  one  William  Boswell, 
as  agent  for  plaintiffs,  for  their  use,  of  the  sum  of  $500,  which 
was  repaid  with  interest. 

Under  these  pleadings  the  plaintiffs  proved  that  they  to- 
gether owned  the  premises  87  and  89  Wall  Street,  knowq  as 
the  "  Glass  Buildings."  William  Boswell  was  for  many  yeai's 
plaintiffs'  agent  to  collect  the  rents  of  tliese  buildings,  to 
deposit  the  same  in  bank,  pay  the  taxes,  Croton  rates,  insur- 
ance, interest  on  the  mortgage  on  the  premises,  and  such 
repairs  as  the  plaintiffs  directed  to  be  made  on  the  premises, 
and  to  apportion  and  pay  over  the  net  balance  to  the  various 
owners,  which  he  did  by  check  signed  "  William  Boswell, 
Agent  Glass  Buildings/'  Boswell  kept  two  accounts  in  the 
Corn  Exchange  Bank,  one  under  the  name  of  ^'  William  Bos- 
well, Agent  Glass  Buildings,"  and  the  other  an  individual 
account  in  his  own  name.  Boswell  had  the  full  confidence  of 
his  employers,  who  had  no  suspicion  that  he  was  not  honestly 
carrying  on  his  agency,  until  in  February,  1887,  when  he 
confessed  to  one  of  the  owners  that  he  had  been  for  a  long 
time  misappropriating  the  rents,  and  that,  among  other  things, 
he  had  during  a  period  of  several  years  retained  out  of  the 
rents  collected  by  him  the  money  to  pay  the  taxes  on  the 
buildings,  about  $1,700  per  annum,  but  had  not  paid  those 
taxes.  By  reason  of  this  misappropriation  he  had  been  at  all 
times  indebted  to  the  plaintiffs  since  the  year  1879,  and  still 

• 

owed  them  several  thousand  dollars.  On  the  trial  it  appeared 
that  the  defendant,  who  is  a  stockbroker,  loaned  Boswell  $500 
on  or  about  the  31st  of  August,  1882.  When  the  loan  was 
made,  Boswell  deposited  as  collateral  security  thereto  his 
individual  property.  About  two  weeks  thereafter  this  loan 
was  repaid  by  a  check  for  $501.25,  signed  ^* William  Boswell, 
Agent  Glass  Buildings,"  whereupon  the  collateral  was  sur- 
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rendered  to  him.  .The  testimony  of  the  defendant,  we  think, 
does  not  show  that  he  looked  upon  the  transaction  as  a  bor- 
rowing for  the  account  of  the  owners,  although  he  so  stated 
in  his  answer.  What  he  testified  to  shows  that  he  made  the 
loan  in  the  usual  way*to  Boswell  individually,  and  at  the  end 
of  two  weeks  received  payment  therefor,  and  he  adds  that  he 
had,  at  the  time  of  receiving  the  check,  no  idea,  and  did  not 
suppose  that  the  check  represented  money  belonging  to  the 
plaintiffs  in  this  action  ;  that  he  had  no  idea  other  than  that 
the  check  represented  money  belonging  to  Boswell ;  and 
further  says:  ^^I  made  the  loan  with  him.  He  gave  me  the 
security,  and  I  gave  him  the  check.  And  when  he  returned 
it  I  gave  him  his  security,  and  he  gave  me  the  check." 

Upon  this  state  of  facts  two  questions  only  were  presented 
to  the  jury  for  their  determination,  namely,  whether  the 
money  was  plaintiffs',  and  whether  defendant  had  sufficient 
notice  to  put  him  on  inquiry,  because  it  cannot  be  said  that 
the  testimony  in  any  way  sustained  the  defense  set  up  by  him 
in  his  answer.  On  both  of  these  questions  the  jury  found  in 
favor  of  the  plaintiffs,  and  we  think  the  evidence  sufficient  to 
sustain  such  finding. 

The  appellant  contends  that  the  signature  to  the  check,  to 
wit,  "  William  Boswell,  Agent  Glass  Buildings,"  was  not 
sufficient  notice  to  put  him  on  inquiry,  and  cites  in  support 
of  such  contention  Ford  v.  Union  National  Bank  of  Albany^ 
(13  Week.  Dig.  352).  The  case,  appearing  only  in  the 
Digest,  is  meagrely  reported.  The  action  was  brought  against 
the  bank  for  debiting  a  check  drawn  in  proper  form  against 
an  account  kept  with  one  C.  F.  Norton,  Agent,  and  crediting 
its  amount  to  another  account  which  it  had  with  C.  F.  Norton. 
It  does  not  appear  from  the  report  that  the  bank  had  any 
knowledge  except  what  might  be  inferred  from  the  word 
^  Agent."  The  court  held  that  the  defendant  was  not  liable, 
because  a  party  must  have  notice  that  the  money  was  mii^ 
appropriated.  This  decision,  doubtless,  was  based  on  the 
fact  that  the  defendant  was  a  bank,  and  was  bound  to  pic- 
sume,  when  a  check  was  drawn  in  proper  form  against  an 


46  COURT  OF  COMMON  PLEAS, 


Gerard  v,  Mc€k>rmiok. 


account  kept  with  a  depositor  as  a  trustee,  that  the  customer 
was  in  the  course  of  lawfully  performing  his  duty,  and  was 
bound  to  honor  liis  check  accordingly.  On  no  other  theory  do 
we  see  how  that  decision  could  be  sustained.  In  Baker  v.  New 
York  Nat.  Bank  (16  Abb.  New  Cas.  468),  the  Court  of  Ap- 
peals held  that  the  bank  was  liable,  and  said :  ^*  The  bank,  hay- 
ing notice  of  the  character  of  the  fund,  could  not  appropriate 
it  to  the  debt  of  Wilson  &  Bro.,  even  with  their  consent,  to 
the  prejudice  of  the  cestuis  que  trustent"  It  is  also  reported 
in  16  Week.  Dig.  531,  where  the  general  term  of  the  Supreme 
Court  says,  ^^  that  where  an  agent  deposits  the  money  of  his 
principal  in  a  bank,  in  an.  account  kept  by  him  as  agent,  the 
funds  will  be  regarded  as  the  property  of  his  principal,  so  far 
as  they  remain  undrawn  by  the  agent,  and  the  bank  will  not 
have  the  right  to  apply  the  same  upon  the  agent^s  pre-existing 
individual  debt.*'  The  words  of  the  signature,  after  the  name, 
were  not  merely  descriptive  of  the  person  (^FellowB  v.  Langyor^ 
91  N.  Y.  831).  In  that  case  the  court  says:  **  These  author- 
ities [meaning  those  which  hold  that  such  additions  are  merely 
of  description]  have  no  application  to  this  case ;  •  .  .  the 
question  here  is  that  of  the  ownership  of  the  moneys ;  .  .  • 
the  words  ^  Guardian,  etc.,'  operated  as  notice  to  the  defendant 
Longyor  of  the  rights  of  the  wards  of  whom  Downer  was 
guardian,"  citing  a  number  of  authorities.  We  are  therefore 
of  the  opinion  that  the  judgment  should  be  affirmed,  with 
costs. 

After  the  trial,  the  defendant  made  a  motion  for  a  new 
trial  upon  the  ground  of  newly  discovered  evidence.  The 
case  was  tried  on  the  theory  of  the  answer  that  Boswell  bor^ 
rowed  of  defendant  as  *^  agent "  of  the  plaintiffs,  and  that  the 
money  was  returned  by  the  check  in  question.  The  jury 
found  against  the  defendant  upon  this,  and  the  alleged  newly 
discovered  evidence  was  to  the  effect  that  the  check  in  suit 
was  paid  out  of  money  which  Boswell  deposited  the  same 
day  in  this  account,  and  that  before  such  deposit  there  was 
only  nine  dollars  to  Bos  well's  credit  in  this  account;  that 
the  deposit  of  that  date  was  made  from  the.  proceeds  of  a 
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loan  procured  by  Bos  well  by  mortgage  on  his  individual 
property.  In  other  words,  defendant  wishes  to  prove  that 
Boswell  paid  with  his  own  money  a  loan  which,  according  to 
the  answer  and  the  theory  held  at  the  trial,  was  made  to  tiie 
plaintiffs.  This  is  a  manifest  inconsistency,  and  such  evid- 
ence could  not  avail  the  defendant,  at  least  until  there  had 
been  an  amendment  to  the  answer ;  such  evidence  is  im- 
material to  the  questions  raised  by  the  pleadings.  Conceding 
that  Boswell  used  the  money  received  for  rents  for  his  own 
purposes,  yet  when  he  restored  or  made  good  the  amount 
pro  tanto  by  depositing  other  moneys  in  the  trust  account, 
the  moneys  so  deposited  became  impressed  with  the  trust  in 
favor  of  the  principals,  and  were  substituted  for  the  original 
rents  and  subject  to  the  same  equities  (  Van  Alen  v.  American 
Nat.  Bank^  52  N.  Y.  6  ;  Baker  v.  New  York  Nat.  Exch.  Bank^ 
16  Abb.  New  Cas.  458).  Besides,  it  appeal's  from  the  papers 
submitted  that  Boswell  was  in  constant  communication  with 
the  defendant ;  the  items  were  plainly  written  in  the  various 
accounts ;  and  we  think  defendant  could,  with  proper  dili- 
gence, have  discovered  this  fact,  and  that  the  order  denying  a 
new  trial  was  proper  and  should  be  affirmed,  with  costs. 

BisOHOFF,  J., concurred. 

Judgment  and  order  affirmed,  with  costs. 


Ibbaetj  D.  Goodman,  Respondent,  agaimt  Jacob  Cohen, 

Appellant. 

(Decided  February  10th,  1890.) 

Pending  negotiations  between  plaintiff  and  insnrance  companies  for  the 
adjustment  and  payment  of  a  loss  by  damage  to  plaintiff's  goods  by  Are, 
defendant,  an  **  insurance  wrecker,"  orally  contracted  to  purchase  dam- 
aged goods  of  plaintiff,  for  a  certain  sum,  which  he  agreed  to  pay  to  the 
Tarious  insurance  companies  in  certain  proportions,  they  to  pay  the  same 
to  plaintiff  with  an  additional  sum  as  damages.  Held^  that  such  contract 
was  not  within  the  statute  of  frauds,  as  an  agreement  to  answer  for  the 
debt,  default,  or  miscarriage  of  another. 
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AppBAii  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

Plaintiff  suffered  a  loss  by  fire  on  a  stock  of  goods  which 
were  insured  by  several  insurance  companies.  Pending 
negotiations  for  an  appraisal  and  settlement  by  the  insurance 
companies,  defendant,  an  ^^  insurance  wrecker,"  or  dealer  in 
damaged  goods,  who  was  also  appointed  to  appraise  the  loss, 
agreed,  as  alleged  by  plaintiff,  in  order  to  hasten  the  matter, 
to  purchase  of  plaintiff  $500  worth  of  the  goods,  payment 
to  be  made  to  the  various  insurance  companies  in  certain 
amounts  to  each,  but  in  case  any  of  such  companies  were 
insolvent  or  had  gone  out  of  business,  the  amount  to  be  paid 
to  it  was  to  be  paid  directly  to  plaintiff.  The  payments  were 
made  under  the  agreement,  save  as  to  the  sum  which  was  to 
be  paid  to  the  Citizens  Insurance  Company  of  Mobile,  which 
was  insolvent,  and  to  recover  such  payment  plaintiff  brought 
this  action.  The  jury  found  a  verdict  for  plaintiff,  and  a 
motion  by  defendant  for  a  new  trial  was  denied.  From  the 
judgment  for  plaintiff  entered  on  the  verdict,  and  from  the 
order  denying  his  motion  for  a  new  trial,  defendant  appeals. 

Benno  Loewy^  for  uppellant. 

H,  Joseph^  for  respondent. 

Larrbmorb,  Ch.  J. — The  contract  alleged  by  plaintiff  is 
certainly  an  unusual  one.  Nevertheless,  the  jury  have  found 
by  the  verdict  that  such  contract  was  actually  entered  into, 
and  the  submission  of  the  question  of  fact  to  them  by  the 
trial  judge  in  his  charge  was  free  from  error,  and  eminently 
fair.  This  contract,  which  plaintiff  succeeded  in  establishing, 
was  not  void  under  the  statute  of  frauds.  It  was  for  a  sale 
of  the  damaged  goods  to  defendant,  he  agreeing  to  pay  the 
price  through  the  different  insurance  companies,  instead  of 
to  defendant  directly.  The  engagement  on  defendant's 
part,  therefore,  was  not  to  answer  for  the  debt,  default,  or  mis- 
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carriage  of  any  of  the  insurance  companies,  but  related  simply 
to  the  mode  of  payment  for  the  goods  he  had  purchased.  As 
to  the  portion  of  such  sum  which  was  to  reach  plaintiff 
through  the  conduit  of  the  Citizens  Insurance  Company  of 
Mobile,  the  clause  of  the  contract  providing  that  in  case  of 
the  insolvency  of  any  company  its  proportion  should  be  paid 
directly  to  plaintiff  applied,  and  this  action  is  maintainable 
for  such  amount,  which  it  does  not  appear  defendant  has 
paid  out  at  all. 

Upon  plaintiffs  theory  of  the  transaction,  which  the  jury 
have  accepted,  the  obvious  consideration  for  the  contract 
moving  from  plaintiff  was  the  parting  with  title  in  the  mer- 
chandise in  question.  The  verdict  is  not  against  the  weight 
of  evidence  so  as  to  induce  us  to  interfere  with  it.  The  sale 
was  a  peculiar  one,  but,  on  the  other  hand,  we  would  not  feel 
called  upon  to  say  that  defendant  was  not  induced  to  enter 
into  such  an  arrangement  in  order  to  adjust  and  terminate  a 
tedious  negotiation. 

The  judgment  and  order  appealed  from  should  be  aflSrmedf 
with  costs. 

BooKSTAVEB  and  Bischoff,  JJ.,  concurred* 
Judgment  affirmed,  with  costs. 


Hugh  J.  Grant,  Late  Sheriff  of  the  City  and  County  of 
New  York,  Respondent,  against  Erastus  T.  Tefft  et  al.y 
Appellants. 

(Decided  February  lOth,  1800.) 

Penons  who,  with  others,  have  indemnified  a  sheriff  for  selling  goods  of  a 
judgment  debtor,  cannot  escape  payment  of  their  share  of  expenses  in- 
cnrred  by  the  sheriflF  in  defending  an  action  for  conversion  of  the  goods, 
broQ^t  against  him  by  the  assignee  of  the  debtor  for  benefit  of  creditors, 
on  the  ground  that  they  represented  to  the  sheriff,  when  they  signed  the 
bond  of  indemnity,  that  they  had  been  preferred  as  creditors  and  did  not 
wish  to  attack  the  assignment,  and  snbsequently,  that  they  did  nol  wish 
the  sheriff  to  defend  the  action  for  conversion. 

4 
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The  payment  \>j  a  aheriff  of  a  fee  to  his  counsel  for  clefendin|;  an  action 
creates  a  legal  presumption,  in  a  subsequent  action  by  the  sheriff  against 
his  indemnitors,  that  it  was  a  fair  and  reasonable  charge,  which  is  con- 
cliisive  unless  defendant  alleges  and  proves  that  It  is  unreasonable. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  Ne\^  York  affirming  a  judgment  of  that  oourt 
entered  upon  the  verdict  of  a  jury  directed  by  the  coai*t  and 
an  order  denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  following  opinion  of  the  General 
Term  of  the  City  Court,  rendered  by  MgAdam,  Ch.  J. : — 

**  The  action  is  on  a  bond  of  indemnity,  executed  by  Tefft, 
Weller  &  Co.,  as  principals,  and  by  Andrew  J.  Shively, 
Thomas  R.  Armstrong  and  JBdward  H.  Branch,  as  sureties,  to 
the  plaintiff,  as  sheriff  of  the  county. '  The  bond  recites  the 
recovery  of  a  judgment  by  Tefft,  Weller  &  Co.  against 
Adolph  Von  Der  Linden,  for  §;2,174.78,  the  issuing  of  an 
execution  thereon  to  the  sheriff,  and  that  certain  personal 
property,  apparently  the  property  of  the  judgment  debtor, 
was  claimed  by  others.  The  condition  of  the  obligation  was 
that  the  indemnitors  were  to  save,  keep  and  bear  harmless 
the  plaintiff  against  any  damage,  liability,  costs,  counsel  fees, 
expenses,  suits,  actions,  and  the  like,  that  might  at  any  time 
arise,  come,  accrue,  or  happen  by  reason  of  the  levying,  tak- 
ing, or  making  sale  under  such  execution  of  all  or  any  per- 
sonal property  which  he  might  judge  to  belong  to  the  judg- 
ment debtor,  or  for  or  by  reason  of  any  action  that  might  be 
brought  against  him  on*account  thereof.  There  was  also  in 
the  hands  of  the  sheriff  an  execution  against  Yon  Der  Linden 
in  favor  of  Abraham  Weinberg,  for  $469.74,  and  another  in 
favor  of  John  Claflin  and  others  for  $8,988.89.  In  each  of 
these  actions  a  bond  of  indemnity  similar  in  form,  executed 
by  the  plaintiffs  in  said  actions  as  principals,  and  by  others 
as  sureties,  was  given  to  the  plaintiff  as  sheriff. 

"A  sale  of  certain  property  levied  on  was  had  and  the 
various  executions  were  paid  in  full.  James  J.  Byrne,  as 
general  assignee  of  the  judgment  debtor,  claimed  title  to  the 
property,  and  brought  action  against  the  plaintiff  to  recover 
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damages  by  reason  of  ilie  leyj  thereon  and  sale  thereof.  The 
action  was  defended,  tried  twice ;  the  jury  on  each  trial  dis- 
agreed, and  the  action  was  thereafter  discontinued.  Tlie 
plaintiff  paid  his  counsel  for  defendiug  that  action  $1,000, 
and  claimed  that  Tefft,  Weller  &  Co.  were  liable  to  him  for 
f325,  their  proportion  of  the  fee.  The  defendants  offered 
evidence  tending  to  show  that  inducements  were  offered  to 
give  the  bond,  that  conditions  accompanied  it,  and  that  cer- 
tain instructions  were  thereafter  given  concerning  the  de- 
fense of  the  action  brought  by  Mr.  Byrne. 

^  The  evidence  offered  was  excluded  under  exception. 

*^  The  defendants  then  moved  to  dismiss  the  complaint  on 
the  ground  that  there  was  no  evidence  of  any  levy  on  behalf 
of  Tefft,  Weller  &  Co.,  and  no  proof  that  the  sum  paid  by 
the  plaintiff  as  counsel  fee  was  a  reasonable  and  fair  charge. 
The  motion  was  denied  under  exception. 

*^  The  jury,  by  direction  of  the  court,  found  a  verdict  in 
favor  of  the  plaintiff  for  $825,  and  from  the  judgment  entered 
thereon  the  defendants  appeal. 

**  The  relevancy  of  the  testimony  ruled  out  must  be  de- 
termined by  reference  to  the  answer  of  the  defendants,  for  if 
relevant  it  must  have  been  offered  to  sustain  its  allegations. 
They  allege  that  a  levy  had  been  made  on  the  property  of 
Yon  Der  Linden,  under  attachments  issued  in  the  two  suits 
brought  by  Weinberg  and  Claflin,  that  they  (the  attaching 
creditors)  had  indemnified  the  sheriff  in  those  actions 
immediately  upon  the  making  of  i,he  levy,  and  that  the 
sheriff's  attorneys  had  represented  to  Mr.  Schell,  the  attorney 
for  Tefft,  Weller  &  Co.,  that  tlie  sheriff  was  about  to  sell 
the  property  levied  on,  and  that  if  they  (the  defendants) 
would  give  the  sheriff  a  bond  of  indemnity  he  would  pay  the 
amount  of  their  execution  out  of  the  proceeds  of  tlie  sale 
about  to  be  made,  whereupon  they  executed  and  delivered 
the  bond  sued  upon. 

**  The  matter  pleaded  constitutes  no  defense.  The  bond 
was  delivered  to  the  obligee,  and  parol  evidence  of  conditions 
qualifying  the   delivery  was  inadmissible  (^Cocks  v.  Barker^ 
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45  N.  Y.  110).  A  bond  of  indemnity  giyen  to  the  sheriff 
applies  as  well  to  a  levy  made  before  the  bond  was  given  as 
to  one  made  afterward,  and  the  obligors  in  a  suit  upon  the 
bond  are  chargeable  with  the  knowledge  of  the  prior  levy 
(^Reilly  v.  Coleman^  1  City  Ct.  Rep.  476).  The  levy  made  by 
the  sheriff  under  the  prior  writs  enured  to  the  benefit  of  the 
Tefft,  Weller  &  Co.  judgment  (Crocker  on  Sheriffs  §§  418, 
442),  so  that  the  admission  in  the  answer  that  a  levy  had  been 
made  under  the  writs  in  the  cases  of  Weinberg  and  Claflin 
sufficiently  proves  a  levy  under  the  execution  issued  on  the 
Tefft,  Weller  &  Co.  judgment. 

*^  The  next  defense  is  that,  immediately  after  the  commence* 
ment  of  the  action  by  Byrne  against  the  sheriff,  the  defend- 
ants notified  the  sheriff's  attorneys  that  they  did  not  wish 
that  action  defended.  Assuming,  as  we  do,  that  ordinarily  an 
indemnifying  creditor  may  give  such  a  direction,  in  order  to 
$!ave  the  expense  of  a  useless  litigation,  the  rule  cannot  be 
extended  to  a  case  like  the  present,  where  other  creditors 
have  an  interest  in  the  defense  of  such  action  and  do  not 
consent  to  its  discontinuance.  The  sheriff  was  sued  for  the 
consequences  of  his  levy  and  sale  under  all  process  in  his 
hands,  and  w}is  obliged  to  justify  under  all  such  writs  for 
the  joint  protection  of  all  the  judgment  creditors  inter- 
ested. 

^^  True,  if  the  sheriff  had  become  satisfied  that  the  action 
against  him  was  well  founded,  and  that  he  had  no  legal 
defense  to  it,  he  might  have  allowed  judgment  to  go  against 
him  by  default,  or  even  by  consent.  But  such  a  judgment 
would  not  have  concluded  the  judgment  creditors  who  did 
not  consent  to  that  course  from  proving  that  the  alleged 
cause  of  action  on  which  the  judgment  was  permitted  to  go 
pro  canfesso  was  without  foundation ;  and  in  that  case  the 
sheriff  would  have  been  obliged  to  pay  the  judgment  himself 
and  have  no  remedy  over  on  the  indemnity  bonds  given  by 
the  objecting  creditors. 

*^  That  the  defense  interposed  by  the  sheriff  to  that  action 
was  meritorious  is  proven  by  the  result.    Two  trials  were 
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had,  at  both  of  Tvhich  the  jury  disagreed,  and  the  plaintiff 
therein,  as  a  consequence,  finally  abandoned  and  discontinued 
the  prosecution.  If  the  action  h^d  been  allowed  to  go  unde* 
fended,  as  the  defendants  seem  to  have  desired  it  to  have  gone, 
the  recovery  against  the  sheriff  could  not  have  been  less  than 
the  sums  collected  and  paid  over,  which  aggregate  $6,282.86, 
and  this  without  considering  the  .expense  connected  with  the 
levy  and  sale.  In  consequence  of  the  defense  by  the  sheriff, 
the  indemnitors,  instead  of  being  called  upon  to  pay  their 
proportionate  amount  of  the  damages  and  costs  that  might 
have  been  recovered  in  the  Byrne  action,  are  now  called  upon 
to  pay  only  their  proportionate  share  of  the  $1,000  fee  paid 
for  conducting  such  defense. 

^  When  the  defendants  executed  the  bond  of  indemnity  they 
knew  that  other  creditors  had  issued  process  against  the  same 
debtor;  they  knew  that  a  levy  had  been  made  under  these 
prior  writs,  and  that  the  creditors  issuing  them  had  indemni- 
fied the  sheriff,  and  with  this  knowledge  they  executed  the 
bond  in  suit,  and  became  parties  to  the  act  of  levy  and  sale 
jointly  with  the  other  obligors,  to  such  an  extent  that  Byrne 
could  have  prosecuted  the  indemnitors  jointly,  either  with  or 
without  the  presence  of  the  sheriff  as  a  party  defendant 
(Barbour  on  Parties,  208,  204;  Co  wen  Treatise,  §  765;  Her- 
ring V.  Hoppoek^  16  N.  Y.  409). 

**  If  such  an  action  had  been  brought,  Tefft,  Weller  &  Co. 
could  have  allowed  it  to  have  gone  by  default,  so  far  as  they 
were  concerned,  but  they  could  not  have  prevented  Weinberg 
and  Claflin  from  defending  the  action^  nor  could  they  have 
escaped  the  entry  of  a  joint  judgment  against  all  for  damages 
and  costs,  if  Byrne  had  ultimately  succeeded  (JDelatinir  v. 
Brieker,  2  City  Ct.  Rep.  22).  On  principle,  Tefft,  Weller  & 
Co.  stand  in  no  better  position  now.  They  must,  so  far  as 
that  suit  is  concerned,  be  considered  yomt  tort-feasors  with 
Weinberg  and  Claflin.  They  were,  in  effect,  sued  as  such, 
and  their  liabilities  must  be  determined  with  reference  to  the 
nature  of  that  action  and  its  legal  consequences. 

^  The  defendants  assumed  this  position  by  their  bond  of  in- 
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demnity,  and  could  not  change  the  nature  of  their  liability 
by  the  giving  of  a  notice  in  which  the  other  creditors  and  in- 
demnitors jointly  liable  with  them  neither  joined  nor  ap- 
proved. The  evidence  as  to  such  notice  was  therefore  prop- 
erly excluded.  The  only  other  question  to  be  considered  is 
the  exception  to  the  refusal  to  dismiss  the  complaint  on  the 
ground  that  there  was  no  evidence  that  the  fee  paid  by  the 
plaintiff  to  his  counsel,  9I9OOO,  was  a  fair  and  reasonable 
charge. 

^^  In  an  action  against  indemnitors  the  practical  question 
will  always  be  what  the  plaintiff  was  obliged  or  authorized  to 
pay,  both  in  respect  to  the  principal  and  incidental  costs  or 
expenses  (1  Sutherland  on  Damages,  185). 

^^The  plaintiff  was  authorized,  for  he  was  under  legal  obliga- 
tion, to  pay  his  counsel  a  reasonable  fee,  and  this  was  agreed 
upon  and  fixed  at  $1,000,  and  the  payment  of  this  sum  created 
a  legal  presumption  that  it  was  a  fair  and  reasonable  charge. 
If  the  plaintiff's  counsel  had  sued  him  to  recover  $1,000,  and 
he  had  suffered  a  recovery  by  default,  or  even  consented  to 
judgment  therefor,  such  a  pi*esumption  would  certainly  have 
attached.  The  Court  of  Appeals,  in  Connor  v,, Heaves  (108 
N.  Y.  527),  committed  itself  to  this  principle,  which,  in  the 
opinion  of  the  court.  Judge  Andrews  says,  ^presents  a  feature 
not  found  in  any  of  our  reports.' 

^^In  the  case  cited  the  court  says :  ^  The  bond  was  given  to 
indemnify  the  sheriff  against  suits  and  judgments  to  which 
he  should  be  a  party,  growing  out  of  that  proceeding.  The 
appellants  did  not  make  it  a  condition  of  their  liability  that 
they  should  have  notice.  They  were  satisfied  that  the  sheriff 
should  conduct  litigations  founded  on  his  seizure  of  the  pro- 
perty without  reserving  any  right  of  intervention.  They 
committed  the  matter  to  his  discretion — ^not,  indeed,  by  ex- 
press words,  but  by  necessary  implication.  It  is  true,  the 
sheriff  was  not  in  a  legal  sense  the  agent  of  the  sureties  to 
manage  suits  brought  against  him,  but  the  sureties  agreed 
that  no  judgments  should  be  recovered  i^inst  him  therein. 
They  did  not  limit  the  indemnity  to  judgments  obtained  upon 
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an  actual  trial,  or  after  a  contest  in  court,  and  they  did  not 
undertake  to  divest  the  sheriff  of  the  power  incidental  to  his 
position  as  a  party  to  settle  and  adjust  litigations  instituted 
against  him  in  view  of  the  exigencies  of  the  situation.  It 
might  very  well  happen  that  a  judgment  founded  upon  a  com- 
promise or  agreement  without  actual  trial  would  best  promote 
the  interest  of  all  concerned.'  The  rule  is  that  a  judgment 
recovered  after  actual  trial  is  conclusive  on  the  indemnitors, 
while  a  judgment  confessed  is  presumptive  evidence  only 
against  the  sureties,  who  are  at  liberty  to  show  that  it  was  not 
founded  on  any  liability  to  the  plaintiff  in  the  action,  or 
exceeds  such  liability  (^Connor  v.  Reaves^  9upr a).  It  follows, 
as  a  legal  sequence,  that  if  the  sheriff  may  fix  a  presumptive 
liability  by  suffering  a  recovery  by  default  or  confessing  a 
judgment,  he  may,  without  incurring  the  expense  of  a  judg- 
ment, confess  the  liability  by  payment  without  a  suit,  leaving 
the  indemnitors  to  attack  it  by  proof  that  it  was  not  founded 
on  any  liability,  or  that  the  bill  paid  was  excessive  in  amount, 
and  therefore  exceeded  the  legal  liability ;  or,  as  was  said  in 
27.  S.  V.  Behan  (110  U.  S.  at  pp.  845,  846),  it  will  not  do  to 
say  that  the  injured  party  has  not  been  damaged  at  least  to 
the  amouht  which  he  has  been  induced  fairly  and  in  good 
faith  to  lay  out  and  expend,  unless  the  party  objecting  *  can 
show  that  the  expenses  of  the  party  injured  have  been 
extravagant  and  unnecessary  for  the  purpose  of  carrying  out 
the  contract.'  If  the  sheriff  believed  the  charge  to  be  reason- 
able he  was  bound  to  pay  it ;  he  had  no  right,  because  he  had 
an  indemnity,  to  defend  a  hopeless  action,  and  put  the 
indemnitors  to  a  useless  expense  attempting  to  defend  him- 
self against  it.  (See  cases  cited  in  Wood's  Mayne  on 
Damages  184.)  The  condition  of  the  bond  was  to  protect 
the  sheriff,  not  only  against  actions  and  judgments,  but 
*  counsel  fees'  incurred  in  defense  of  actions  as  well.  The 
plaintiff  relied  upon  the  payment  as  evidence,  and  did  not, 
tharefore,  plead  the  reasonableness  of  the  fee  paid.  The 
defendants  should  have  attacked  the  reasonableness  of  the 
charge  in  their  answer,  if  they  thought  the  sum  paid  exorbit- 
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ant,  and  should  have  followed  it  up  by  proof  of  its  excessive* 
ness  at  the  trial,  because  the  payment  was  only  presumptive, 
not  conclusive,  evidence  of  its  propriety.  If  the  charge  had 
been  attacked  by  evidence  that  it  was  excessive,  the  plaintiff 
could  only  have  recovered  what  was  found  to  be  fair  and 
reasonable  (1  Sutherland  on  Damages  799).  The  rendition 
of  an  attorney's  bill,  not  paid,  is  not  conclusive  evidence  of 
value  even  as  between  attorney  and  client  (^  Williams  y.  OUnny^ 
16  N.  Y,  889).  If  paid,  it  constitutes  a  good  accord  and 
satisfaction  (ii).  If  the  sheiiff  had  not  paid  the  bill,  the 
question  of  value  would  have  been  an  open  one  ;  having  paid 
it,  he  presumptively  did  so  because  he  was  obliged  to  pay  it, 
and  he  simply  ran  the  chance  of  being  compelled  to  prove  its 
reasonableness  if  first  attacked  by  evidence  that  it  was  exces- 
sive. It  was  not  so  attacked,  and  the  presumption  of  its 
accuracy  properly  prevailed.  It  will  not  do  to  imply  that 
what  a  person  pays  in  the  market  for  a  marketable  com- 
modity furnishes  some  evidence  of  its  value,  and  to  assume 
that  what  a  client  pays  his  lawyer  is  of  such  doubtful  charac* 
ter  as  to  require  proof,  in  the  first  instance,  that  the  latter 
did  not  cheat  the  former  by.  extravagant  charges.  If  a  mer- 
chant sues  for  the  value  of  an  article,  or  an  artisan  or  a  pro- 
fessional man  for  his  fees,  he  must,  if  it  be  disputed,  prove 
their  reasonable  value,  because  the  price  named  by  the  one 
is  disputed  by  the  other ;  but  where  the  bill  is  paid  by  a  per- 
son acting  under  a  bond  of  indemnity  it  is  not  going  too  far 
to  presume,  in  the  first  instance,  that  the  charge  made  by  the 
one  and  acquiesced  in  by  the  other,  followed  by  payment, 
carries  with  it  at  least  the  presumption  that  it  was  fair,  leav- 
ing those  who  desire  to  question  its  propriety  to  attack  it  by 
proof  to  the  contrary. 

**  Upon  the  entire  record  we  are  of  opinion  that  no  legal 
error  was  committed  at  the  trial,  and  that  the  direction  to  find 
a  verdict  for  $325,  the  defendant's  proportionate  share  of  the 
expense  incurred  and  paid  in  defending  the  Byrne  suit,  was 
proper,  and  that  the  judgment  entered  on  such  direction  must 
be  affirmed  with  costs.*' 


NEW  YORK--FEBRUARY,  1890.  57 


Grant  «.  Tefft. 


From  the  judgment  of  the  General  Term  of  the  City  Court 
entered  in  accordance  with  this  opinion  defendants  appealed 
to  this  court. 

Iloseoe  n,  Channing^  for  appellants. 

David  Leventritt^  for  respondent. 

Larbemobe,  Ch.  J. — Appellants  could  not  succeed  in 
this  action  without  being  allowed  to  occupy  two  absolutely 
inconsistent  positions.  They  had  formally  indemnified  the 
sheriff,  and  he,  relying  upon  their  bond  and  those  of  other 
judgment  creditors,  sold  the  property  which  he  had  before 
levied  on,  and  collected  and  paid  over  to  them  the  amount  of 
their  claim.  But,  at  the  time  of  giving  such  bond,  de- 
fendants allege  that  they  represented  to  the  sheriff  that  they 
were  preferred  as  creditors  in  an  assignment  which  by  that 
time  had  been  made  by  tlie  judgment  debtore,  and  that  they 
did  not  wish  to  attack  such  assignment.  They  also  aver  that 
later,  when  the  action  was  brought  by  the  assignee  against 
the  sheriff  to  recover  damages  for  the  wrongful  conversion  of 
the  very  property  which  defendants  had  indemnified  the 
sheriff  to  sell,  they  notified  the  sheriff  that  they  did  not 
wish  such  action  defended.  These  matters  they  seek  to  set 
up  as  defenses  in  the  present  action  to  recover  from  them, 
under  their  bond  of  indemnity,  their  proportionate  share  of 
the  expense  incurred  by  the  sheriff  in  defending  such  action. 
A  mere  statement  of  their  position  is  sufficient  to  make  it 
plain  that  no  court  could  sanction  such  a  double-faced  policy 
on  the  part  of  any  litigant.  Defendants  desired  to  have  the 
benefit  of  a  sale  under  execution,  in  order  to  secure  prompt 
payment  of  their  claim.  On  the  other  hand,  as  the  ultimate 
payment  thereof  was  secured  by  the  preference  in  the  assign- 
ment, they  propose  to  escape  reimbursing  the  sheriff  for  the 
liabilities  and  expenses  incurred  in  carrying  through  the  exe- 
cution sale  and  defending  himself  from  the  consequences 
thereof.  The  legal  status  of  the  matter  is  simply  that,  in 
the  face  of  the  bond  of  indemnity,  their  oral  notices  were 
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meaningless  and  nugatory.  By  indemnifying  the  sheriff 
they  elected  to  collect  the  debt  by  execution,  and  this  action 
on  their  part  necessarily  contemplated  the  incurring  of  every 
liability  legitimately  arising  out  of  the  pursuit  of  that 
remedy.  In  company  with  the  other  judgment  creditors 
they  put  upon  the  sheriff  the  obligation  to  perform  certain 
acts  involving  personal  risk,  and,  after  he  had  started  upon 
such  course,  he  could  not  withdraw^  The  sheriff,  having 
sold  the  propert}'  relying  upon  his  bonds,  the  defending  of 
the  action  brought  by  the  assignee  was  something  which  he 
could  not  avoid.  The  expense  incurred  in  such  defense 
was  one  of  the  charges  fairly  covered  by  said  bonds,  and 
defendants  are  very  properly  compelled  to  pay  their  propor- 
tionate share  thereof. 

For  the  reasons  stated  in  the  opinion  of  MgAdah,  Ch.  J., 
at  the  General  Term  of  the  City  Court,  we  think  there  was 
sufficient  in  the  case  to  support  the  finding  by  the  trial  judge 
as  to  the  reasonable  value  of  the  services  rendered. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

BooKSTAVER  and  Bischoff,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


Thomas  O'Connor,  Respondent,  against  Thb  Mator, 
Aldermen  and  Commonalty  of  the  City  of  Nbvt  York, 
Appellant. 

(Decided  February  10th,  1800.) 

A  period  of  less  than  forty-eight  hours  between  the  time  of  a  snow  faU  and 
an  accident  due  to  a  slippery  street  is  not  sufficient  to  charge  the  city  with 
negligence  in  not  causing  the  street  to  be  cleared. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 
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The  action  was  brought  to  recover  for  in  juried  to  plaintiff 
oaused  by  slipping  and  falling  on  an  accumulation  of  snow 
and  ice  on  a  sidewalk  on  one  of  defendant's  streets.  The 
jury  rendered  a  verdict  for  plaintiff  for  S500.  A  motion  by 
defendant  for  a  new  trial  was  denied,  and  judgment  for 
plaintiff  was  entered  on  the  verdict.  From  the  judgment 
and  the  order  denying  the  motion  for  a  new  trial  defendant 
appeals. 

Edward  H.  Hawhe^  Jr.^  for  appellant 

Lau%9  J.  Ghranty  for  respondent. 

Labbemobb,  Ch.  J. — The  learned  trial  judge  stated  in  his 
charge  to  the  jury  certain  of  the  conceded  facts  in  this  case 
as  follows :  '^  It  appears  that  Mrs.  O'Connor  fell  on  this  ice 
or  hard  snow  on  the  corner  of  Carlisle  and  Greenwich 
Streets.  It  appears  that  for  ten  or  twelve  days  before  the 
25th  of  January  there  had  been  no  considerable  snow 
storm ;  in  fact,  as  the  sergeant  of  the  signal  service  said, 
there  had  been  only  two  small  flurries  of  snow.  Then  on 
the  25th  thei-e  was  a  snow-fall,  and  then  it  changed  to  rain, 
and  then  there  was  snow  and  rain,  and  these  followed  by 
sleet,  and  about  half  past  two  on  the  morning  of  the  26th 
of  January  the  storm  ceased.  Then  the  temperature  fell 
very  low  from  that  time  forward  down  until  the  time  of  the 
accident,  and  afterwards  the  temperature  was  never  above 
the  freezing  point ;  it  was  always  down  below,  and  never 
above  the  freezing  point.  Well,  the  26th  passed  and  the 
27th  came,  and  on  the  evening  of  the  27th  about  seven 
o'clock  she  fell." 

The  doctrine  has  been  established  by  a  number  of  recent 
cases  that,  while  the  obligation  to  keep  the  sidewalks  reason* 
ably  free  from  snow  and  ice  rests  upon  a  municipal  corpora- 
tion, it  shall  nevertheless  be  allowed  a  reasonable  time  for 
the  performance  of  such  duty  (^Taylor  v.  City  of  Yonkers^ 
;05  N.  Y.  202 ;  Einn^  v.  City  of  Troy,  108  N.  Y.  567 ; 
Kaveny  v.  City  of  Troy,  108  N.  Y.  571).  Where  the  facts  are 
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uncontradicted  the  question  as  to  what  constitutes  a  reason- 
able time  is  a  question  of  law  to  be  decided  by  the  court 
(  Wright  v.  Bank  of  the  Metropolis,  110  N.  Y.  237 ;  Colt  v. 
0wen9,  90  N.  Y.  868 ;  Hedges  v.  H.  R.  R.  Co.,  49  N.  Y.  228). 

The  facts  hera  were  so  clearly  uncontradicted  that  the  trial 
judge  stated  them  to  the  jury  in  his  charge.  Such  facts 
bring  the  case  at  bar  clearly  within  the  'authorities  above 
cited.  The  period  between  the  snow-fall  and  the  accident 
was  less  than  forty-eight  hours,  and  we  think,  as  matter  of 
law,  that  a  reasonable  time  had  not  elapsed  either  to  pre- 
sumptively charge  the  defendant  with  negligence  in  not 
causing  the  walk  to  be  cleared,  or  to  charge  it  with  con- 
structive notice  that  the  walk  was  slippery  and  dangerous. 
It  follows  that  there  was  not  sufficient  evidence  to  support 
the  verdict.  There  was  really  no  more  to  go  to  the  jury  in 
this  case  than  in  Kinney  v.  City  of  Troy  (mprd),  and  the 
complaint  should  have  been  dismissed. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordei-ed,  with  costs  to  appellant  to  abide  the  event. 

BoOKSTAYEB  and  BiscHOFP,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 

A  motion  for  a  re-argument  was  made  at  the  succeeding 
General  Term,  and  the  following  opinion  was  rendered  there- 
on, April  7th,  1890. 

BiscHOFP,  J. — Counsel  for  respondent  assumes  that  the 
opinion  of  the  January  General  Term  herein  directing  a 
reversal  of  the  judgment  appealed  from  was  predicated  upon 
defendant's  want  of  notice,  actual  or  constructive,  prior  to 
the  happening  of  the  accident  complained  of,  that  the  sidewalk 
was  in  a  dangerous  condition,  and  that  the  court  inadvertently 
overlooked  the  testimony  of  the  defendant's  police  officer  who 
admitted  upon  the  trial  that  the  condition  of  the  sidewalk 
was  known  to  him  some  time  before  ^he  accident.  No  other 
ground  for  re-argument  is  assigned. 
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A  careful  examination  of  the  opinion  refeiTed  to  must  be 
convincing  that  the  reversal  was  directed  upon  the  grounds 
that  a  municipal  corporation  is  not  chargeable  with  neglect 
in  permitting  its  streets  to  be  in  a  dangerous  condition,  in  the 
abBence  of  proof  that  there  was  reasonable  time  to  render 
such  streets  safe ;  that  the  question  whether  or  not  there  was 
8uch  reasonable  time  is  a  question  of  law  to  be  determined 
by  the  court ;  that  the  uncontradicted  facts  in  the  present 
case,  showing  an  interval  of  less  than  48  hours  between  the 
cessation  of  the  snow-fall  and  the  time  of  the  accident,  failed 
to  show  that  defendant  had  a  reasonable  time  within  which 
to  remove  the  accumulated  ice  and  snow  or  otherwise  to 
render  the  sidewalk  in  safe  condition ;  that  because  of  the 
want  of  such  reasonable  time  the  plaintiff  had  failed  to 
establish  negligence  on  the  pai*t  of  defendant  and  that  it  was 
error  for  the  trial  judge  to  submit  the  question  of  defendant's 
negligence  to  the  jury. 

This  view  renders  the  question  of  notice  of  no  importance 
in  this  case,  for  if  it  be  conceded  that  defendant  had  actual 
notice  of  the  dangerous  accumulation  of  ice  and  snow  on  the 
sidewalk  in  question,  defendant  must  nevertheless  be  held 
absolved  from  the  imputation  of  negligence  if  there  was  no 
reasonable  opportunity  to  remove  the  danger  between  the 
time  of  its  first  appearance  and  the  happening  of  the  accident. 

The  motion  for  re-argument  must  be  denied,  with  costs. 

Labremobe,  Ch.  J.,  concurred. 
Motion  denied,  with  costs. 
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Thb  People  of  the  State  of  New  York,  Respondents, 
against  Henby  Goltze  et  oZ.,  Appellants. 

(Decided  February  10th,  1890.) 

On  an  application  to  set  aside  a  Judgment  on  a  forfeited  recognizance,  where 
it  appears  that  the  applicant  is  entitled  to  the  relief  asJced,  he  will  be 
allowed  an  order  on  the  comptroller  directing  a  repayment  of  the  amount  of 
the  recognizance,  but  not  of  the  costs  of  entering  Judgment;  it  appearing 
that  the  money  was  paid  to  the  comptroller,  though  he  produces  no 
certificate  to  that  effect  from  the  comptroller.^ 

Application  to  vacate  a  judgment  on  a  forfeited  recogni- 
zance, and  for  a  repayment  of  the  moneys  paid  in  satisfaction 
thereof. 

The  facts  are  stated  in  the  opinion. 

Ashbel  P.  Fiteh^  for  the  motion. 

John  R.  FellowSy  opposed. 

Per  Curiam. — [Present,  Larremore,  Ch.  J.,  Book- 
stayer  and  BisCHOFF,  JJ.]. — Judgment  on  the  forfeited 
recognizance  was  vacated  and  directed  to  be  cancelled  of 
record,  by  the  May,  1889,  General  Term  of  this  court,  but 
through  inadvertence  the  defendant  failed  to  incorporate  in 
his  order  a  direction  to  the  comptroller  to  repay  him  the 
amount  of  the  judgment.  Discovering  the  mistake,  an  appli- 
cation was  made  to  the  November  General  Term  to  cure  it,  but 
on  that  application  the  defendant  failed  to  give  notice  to  the 
district  attorney,  and  also  failed  to  produce  a  certified  copy 
of  the  order  discharging  the  recognizance.  In  a  memoran- 
dum made  at  the  time  the  defendant  was  also  directed  to 
procure  a  certificate  of  the  comptroller  that  the  amount  had 
been  deposited  with  him.  The  defendant  has  now  complied 
with  all  of  these  requirements,  except  the  production  of  the 
certificate  from  the  comptroller,  which  he  says  the  comp- 
troller refuses  because  he  has  no  authority  to  give  the  samey 
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Hnd  it  is  not  customary  to  do  so,  and  in  this,  we  think,  he  is 
right.  The  fact,  however,  of  the  payment  of  the  money  to 
him  is  apparent  from  the  papers,  and  we  think  the  plaintiff 
should  have  an  order  directing  the  comptroller  to  pay  to  the 
defendant  or  his  attorney  the  amount  of  the  forfeited  recog- 
nizance, $300,  but  not  the  amount  of  the  costs  of  entering 
judgment,  $42.60. 

Order  accordingly. 


Thb  People  of  the  State  of  New  York,  Respondents, 
against  Paul  Madden  et  al.^  Appellants. 

(Decided  February  10th,  1890.) 

Judgment  on  a  forfeited  recognizance  will  be  set  aside,  where  the  principal 
appeared  on  the  return  day,  though  after  forfeiture  of  bail,  and  was  found 
guilty  on  his  confession,  and  paid  the  fine  imposed,  and  the  people  have 
lost  no  rights,  and  all  costs  have  been  paid. 

Appugation  to  vacate  a  judgment  on  a  forfeited  recogni- 
zance. 

The  facts  are  stated  in  the  opinion. 

H.  Hartman^  for  the  motion. 

Tohn  R,  FeUofffBj  opposed. 

Per  Curiam. — [Present,  Larremore,  Ch.  J.,  Booestaver 
and  BisoHOFF,  JJ.]. — Madden  was  arrested  for  violation  of 
the  excise  laws  and  held  to  bail  in  $100.  On  January  18th, 
1890,  the  case  was  called  for  trial  in  the  Court  of  Special  Ses- 
sions, and  upon  Madden's  failure  to  appear,  the  bail  was  de- 
clared forfeited,  and  judgment  entered  against  the  surety  on 
the  following  day.  Later  in  the  same  day  on  which  the  for- 
feiture occurred.  Madden  appeared  for  trial,  and  upon  his 
confession  was  adjudged  guilty,  and  fined  950,  which  was 
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immediately  paid.  It  also  appears  from  the  certificates  of 
the  district  attorney  and  deputy  sheriff  that  the  people  have 
lost  no  rights,  and  that  all  expense  incurred  by  such  for- 
feiture has  been  paid. 

The  application  should  be  granted. 

Order  accordingly. 


William  W.  Thompson,  Respondent,  again%t  The  Mak- 
HATTAK  RaUjWAY  COMPANY  et  ol.^  Appellants. 

Pell  Thompson    et  oZ.,  Respondents,  against  The  Man- 
hattan Railway  Company  et  al.^  Appellants. 

(Decided  February  10th,  1890.) 

In  actions  against  three  elevated  raikoad  companies,  as  Joint  defendants, 
for  damages  to  plaintiffs*  real  property  from  the  construction,  mainte- 
nance, and  operation  of  an  elevated  railroad  in  the  street  in  front  thereof, 
and  for  injunctions  restraining  defendants,  the  conrt  found  that  one  of  the 
defendants  had  not  taken  any  part  in  the  construction,  maintenance,  or 
operation  of  such  railroad,  negativing  the  allegations  of  the  complaint  as 
to  such  defendant;  and  it  was  not  alleged  that  such  railroad  company 
threatened  or  intended  to  take  any  part  in  the  maintenance  or  operation 
of  said  railroad.  Heldy  that  judgments  against  all  the  defendants  must  be 
reversed  as  to  said  railroad  company. 

In  such  an  action,  the  admission  of  evidence  on  the  part  of  plaintiffs  of  the 
value  of  the  premises  without  the  location  of  the  road,  is  not  ground  of 
reversal,  where  similar  evidence  was  admitted  on  defendants*  part. 

The  rejection  of  evidence  of  a  witness  as  to  what  he  paid  for  rent  of  premises 
in  the  neighborhood  is  not  error,  where  It  was  not  shown  under  what  clr- 
cimistances  he  occupied  the  premises,  or  why  the  landlord  was  Induced  to 
receive  such  amount  as  rent  for  the  premises. 

Remaindermen  may  maintain  an  action  in  equity  to  restrain  the  mainte- 
nance of  an  elevated  road  in  the  street  in  front  of  the  premises  in  possession 
of  the  life  tenant,  and  for  damages  for  the  injury  to  the  inheritance. 
And  in  ascertaining  their  damages,  the  damages  to  the  whole  fee  may  be 
apportioned  between  the  life  tenant  and  remaindermen  according  to  the 
annuity  tables. 

Between  1868  and  1870  the  property  in  question  rented  for  $5,350  per  annum; 
In  1870-71,  when  partly  occupied,  for  $3,350;  in  1871-76  for  $4,250;  in 
1876-77,  being  the  year  immediately  preceding  the  construction  of  defend- 
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ants'  road,  for  $3,900;  and  since  then  for  about  $3,000.  Held,  that  an 
allowance  of  $25,000  damages  was  ezcessive  and  should  be  reduced  to 
$15,00a 

Appeals  from  judgments  of  this  court  entered  on  trial  by 
the  court  without  a  jury. 

The  facts  are  stated  in  the  opinion  and  in  the  report  of  the 
decision  at  the  Special  Term,  15  Dalj^  p.  489. 

Edward  S.  Rapallo^  Brainard  Tolles^  and  Henry  B.  B* 
Stapler^  for  appellants. 

John  A.  Weeks  Jr.^  for  respondents. 

BooKSTAVER,  J. — Thcsc  two  act'ioiiswere  tried  at  the  same 
equity  term  by  the  same  judge^  in  relation  to  the  same  prem* 
ises,  and  a  judgment  was  rendered  in  both  at  the  same  time. 
They  may  therefore  with  advantage  be  considered  together. 

In  the  year  1870  Mary  Clendinen  Thompson,  wife  of  tlie 
plaintiff  William  W.  Thompson,  died  intestate  seized  and 
possessed  of  the  premises  No  168  Pearl  Street,  and  left  her 
surviving  her  husband,  and  Pell  Thompson,  Mary  G.  Thomp- 
son and  Clendinen  Thompson,  issue  of  said  marriage  and  her 
only  heirs  at  law.  In  April,  1888,  William  W.  Thompson,  as 
tenant  by  the  curtesy,  commenced  his  action  in  equity  against 
the  elevated  railroads  in  front  of  the  premises  for  the 
loss  of  rents  and  for  an  injunction  restraining  the  defendants 
until  his  future  damages  should  be  ascertained  and  paid ;  and 
the  plaintiffs  in  the  second  action  also  commenced  their  action 
in  the  same  year  against  the  elevated  railroads  in  front  of  said 
premises  for  injury  to  their  inheritance,  and  demanded  an 
injunction  and  damages. 

The  coui't,  in  the  seventieth  paragraph  of  its  decision  in  the 
first  action,  and  the  seventy-fifth  paragraph  of  its  decision  in 
the  second  action,  has  found  that  the  Metropolitan  Elevated 
Raili-oad  Company  has  never  constructed  nor  taken  any  part 
in  the  construction  of  an  elevated  railway  in  Pearl  Street  in 
front  of  and  abutting  upon  the  premises  described  in  the  com- 
plaint.    And  in  the  seventy-first  paragraph  of  its  decision  in 

the  first  action  and  the  seventy-sixth  paragraph  of  its  decis- 
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ion  in  the  second  action,  the  court  has  found  that  the  Metro- 
{iolitan  Elevated  Railvray  Company  has  never  maintained  nor 
operated  nor  taken  any  part  in  the  maintenance  or  operation 
of  an  elevated  railway  in  Pearl  Street  in  front  of  and  abutting 
upon  the  premises  described  in  the  complaint.  The  only  al- 
legations of  the  complaint  relative  to  the  defendant  the  Met- 
ropolitan Elevated  Railway  Company  were  those  which 
charged  upon  it  a  connection  with  the  construction,  mainte- 
nance«  and  operation  of  the  railway.  No  amendment  of  the 
complaint  was  asked  for  or  granted  upon  the  trial.  The  al- 
legations of  the  complaint  with  respect  to  the  Metropolitan 
Elevated  Railway  Company  are  directly  negatived  by  the 
findings  of  the  court.  The  only  ground  upon  which  it  can 
possibly  be  claimed  that  the  Metropolitan  Elevated  Railway 
Company  should  be  enjoined  from  maintaining  a  railroad 
which  it  does  not  own  and  in  which  it  never  had  any  interest, 
is  that  it  threatens  or  intends  to  take  part  in  the  maintenance 
or  operation  of  the  railway  complained  of.  This  is  not  al- 
leged in  the  complaint,  nor  has  the  trial  judge  found  it  to  be 
true.  It  therefore  follows  that  the  judgment  must  be  reversed 
in  both  actions  as  to  the  defendant  The  Metropolitan  Elevated 
Railway  Company  (^Kane  v.  Metropolitan  JEL  It.  Co^  26  N.  Y. 
St.  Rep.  687),  with  costs  of  appeal  and  an  equitable  proportion 
of  the  disbursements. 

It  is  claimed  on  the  part  of  the  appellants  that  the  court 
erred  in  allowing  witnesses  to  testify  what  in  their  judgment 
would  be  the  value  of  the  premises  in  question  if  the  elevated 
railroad  had  not  been  constructed,  and  that  the  opinion  of  the 
Court  of  Appeals  in  McO-ean  v.  Manhattan  M,  Co,  condemns 
the  admission  of  such  testimony.  But  as  was  well  said  in  that 
case,  and  the  i*emark  is  equally  applicable  to  the  present ; 
^^  The  trial  seems^ito  have  been  conducted  on  both  sides,  and 
more  particularly  on  that  of  the  defendant,  upon  the  theory 
that  opinions  were  admissible  as  to  rental  value  of  the  prem« 
ises  and  causes  which  affected  it."  The  fact  is  that  for  a  long 
time,  in  nearly  all  of  these  damage  cases,  such  testimony  was 
admitted  both  as  to  the  rental  and  fee  value,  although  it  must 
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be  conceded  that  it  was  v^ry  unQatisfactory,  and  could  aid 
the  court  but  little  in  arriying  at  a  conclusion  upon  the  dam- 
ages to  any  particular  piece  of  property ;  but  we  do  not  see 
how  the  admission  of  such  evidence,  especially  when  it  was 
admitted  on  both  sides,  could  have  worked  an  injustice  to  the 
defendants. 

Appellants  also  contend  that  the  court  erred  in  rejecting 
the  testimony  of  a  witness  named  Mayer  as  to  what  rent  he 
paid  for  certain  premises  in  Water  Street.  The  defendant, 
we  think,  had  not  laid  sufficient  foundation  for  this  testimony ; 
it  had  not  been  shown  under  what  circumstances  he  occupied 
the  premises  in  Water  Street  or  why  the  landlord  was  in- 
duced to  receive  for  such  premises  the  rent  he  did. 

The  other  objections  to  the  admission  or  exclusion  of  evi- 
dence we  do  not  regard  as  materially  affecting  the  result  in 
these  actions. 

The  appellants  also  contend  earnestly  that  none  of  the 
plaintifiGs  should  be  allowed  to  maintain  these  actions,  because 
they,  as  abutting  owners  upon  Pearl  Sti*eet,  had  no  fee  in  that 
street,  and  consequently  could  not  have  been  deprived  of  any 
property  right  by  reason  of  the  construction  of  the  railroad 
complained  of;  also,  that  the  plaintifib  in  the  second  action, 
being  remainder-men  only,  could  not  maintain  an  action  in 
equity  to  restrain  the  operation  of  defendants*  railroad.  The 
learned  Chief  Judge  who  tried  these  cases  overruled  both 
objections,  and  we  think  in  his  opinion  has  clearly  established 
the  right  of  the  plaintiffs  in  both  actions  to  maintain  the  same, 
and  also  laid  down  the  proper  rule  by  which  to  determine 
how  the  damage  should  be  apportioned  between  the  tenant 
by  curtesy  and  the  remainder-man. 

But  the  amount  which  he  fixed  for  the  total  damages  to 
the  premises,  to  wit,  $25,000,  seems  to  us  excessive.  The 
property  is  situated  on  the  southeast  corner  of  Pearl  and 
Pine  Streets,  with  a  frontage  on  the  former  of  27  ft.  7  in., 
and  a  depth  on  the  latter  of  47  ft.  8  in.,  making  altogether 
about  1,320  square  feet,  or  a  little  more  than  half  an  ordinaiy 
city  lot.     From  1868  to  1870  this  property  let  for  '$5,860; 
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for  the  year  l<87iO-71  it  lei*  for  f  3,850  only,  and  the  reason 
iissigned  in  the  testimony  for  the  diminution  in  this  year  was 
the  fact  that  the -first-floor  was  unlet;  for  the  year  1871-72, 
being  the  year  befqre  ttie  panic,  the  entire  property  let  for 
$4,250,  and  this  it  continued  to  produce  until  1875-76.  The 
testimony  does  not  clearly  show  the  cause  of  this  reduction 
in  the  rent,  but  it  was-  long  before  the  erection  of  the  elevated 
railroad,  and  shows  a  loss  in  the  rents  from  1868-69  of  over 
twenty  per  cent.,  which  could  in  no  way  be  attributed  to  the 
actual  or  threatened  oonstruction  of  the  elevated  railroad, 
nor  even  to  the  panie,  for  the  reduction  took  place  before 
that  had  set  in^  For  the  year  1876-77,  being  the  year  im- 
mediately prior  to  the  construction  of  the  elevated  railroad, 
the  entire  property,  let  for  $8,900.  After  the  elevated  rail- 
road went  into  operation,  the  rents  have  varied  somewhat, 
but  averaged  between  $2,800  and  $2,900  per  annum,  and 
amounting  to  about  $8,000  when  the  building  was  fully  oc- 
cupied. Now  if  we  allow  ten  per  cent,  as  the  ratio  between 
the  rental  and  fee  value  of  the  premises  in  1868-69,  the 
property  then  was  worth  $50,000,  and  this  is  what  the 
experts  with  considei*able  unanimity  fix  the  price  at ;  while 
allowing  the  same  ratio  for  1871-2  would  make  the  value  of 
the  premises  $42,500,  due  to  some  other  cause  or  causes  than 
the  effect  of  the  panic  or  the  building  of  the  road.  The  re- 
duction from  $4,250  to  $3,900  would  clearly  be  attributable 
to  the  effect  of  the  panic,  and  that  alone.  The  subsequent 
reduction  from  $8,900  to  $3,000  may  be  fairly  attributed  to 
the  effect  of  the  construction  and  operation  of  the  elevated 
railroad,  and  allowing  the  same  ratio  of  ten  per  cent,  would 
show  that  the  damage  to  the  fee  value  caused  by  the  road 
simply,  would  be  $9,000  only,  leaving  out  of  view  any  natural 
appreciation  of  the  property  arising  from  the  general  increase 
of  values  in  this  city.  But  the  witnesses  both  for  plaintiff 
and  defendant  testify  that  the  present  ratio  between  rental 
and  fee  value  varies  from  seven  to  nine  per  cent. ;  if  we  take 
an  average  of  eight  per  cent.,  then  the  damage  to  the  fee 
value  would  be  $7,200,  which  would  represent  the»  actual 
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damage  to  the  property,  were  we  n0t:te  take  into  considera- 
tion the  general  appreciation  of  values.  Exactly  what  this 
appreciation  is,  however,  is  very  hard  to  determine,  from  the 
nature  of  things,  and  especially  ffom,the  evidence  in  this 
case.  The  building  is  all  the  while  growing  older  and  need* 
ing  repair,  while  the  ground  is  appreeiatiiig  in  value.  We 
think  that  this  appreciation  cannot  be  more  than  seven  or 
eight  thousand  dollars,  and  that  fifteen  thousand  dollara 
would  fully  cover  all  the  damages  to  thd  fee  in  both  of  these 
cases,  and  that,  therefore,  the  judgments  in  each  case  should 
be  reversed  and  a  new  trial  had,  unless  the  plaintiffs  in  each 
case  will  stipulate  to  reduce  their  judgments  proportionately ; 
and  if  this  stipulation  is  given,  the  judgments  should  be 
a£Srmed  for  the  reduced  amount  as  to  .the  defendants  other 
than  the  Metropolitan  Elevated  Railroad  Company,  without 
costs. 

BiBCHOFF,  J.,  concurred. 

Judgment  acootrdingly.   . 


In  the  Matter  of  the  Application  of  Gboroe:  Cohen,  an  In- 
solvent Debtor,  for  a  Discharge  from  his  Debts. 

[SpBciAii  Term.}. 

Pecided  FelMnuury,  1S90.) 

.» . 
Schedules  filed  witb  the  petition  of  an  inaoWent  debtor  for  a  dlBcbarge  from 

his  debts.  In  stating,  as  required  by  section  S1S2  of  the  Code  of  Civil  Pro- 

eednre,  the  places  of  residence  of  each  cradiier,  gave  the  names  of  streets 

and  house  numbers  only,  not  specifying  sny  ctty,  tewn,  <»r  village.    Held, 

that  it  could  not  be  assumed  that  streets  d  flie  samenames  in  the  city  of 

New  York  were  intended,  there  being  nothing  in  the  schedules  to  indicate 

that  to  be  the  fact;  that,  in  view  of  the  provision  of  section  2165  of  the 

Code  of  Civil  Prooedurs  for  pubUcaUon  of  tlie  order  to  show  cause  for  a 

longor  period  If  any  of  the  creditors  reside  at  adistanee  of  more  than  100 

miles  than  if  all  reside  within  that  distance,  the  period  for  publication 

could  not  be  determined;  and,  the  Jurisdiction  being  8i)ecia1,  and  depend- . 

Ing  on  strict  eompliaace  with  statutoty  requirements,  the  proceedings 

nnst  be  dismissed* 
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MoTlOK  bj  creditors  of  an  irisolvent  debtor  to  dismiss  for 
want  of  jurisdiction  his  application  for  a  discharge  from  his 
debts. 

The  facts  are  stated  in  the  opinion. 

Orvher^  Bard,  ^  Landen^  and  HartPttz  ^  JBershfieldy  for 
the  motion. 

Alexander  FinelUe^  opposed. 

BiSGHOFF,  J. — ^The  jurisdiction  conferred  upon  the  court 
to  entertain  proceedings  of  this  nature,  and  to  grant  the  dis- 
charge of  an  insolvent  debtor  from  his  debts,  is  special  onlj, 
and  depends  upon  a  strict  compliance  with  all  statutory  re- 
quirements ;  and,  if  it  appears  upon  the  face  of  the  petition 
or  schedules  that  compliance  with  one  of  these  requirements 
has  been  omitted,  the  court  is  without  jurisdiction,  and  a 
discharge  based  upon  such  petition  or  schedule  is  absolutely 
Toid,  and  of  no  effect  (Marrauf  y.  FreemaUy  61  N.  Y.  515). 
Section  2162  of  the  Code  of  Civil  Procedure  requires  that  the 
schedules  to  be  filed  with  the  petition  shall,  among  other 
things,  state  the  place  of  residence  of  each  creditor.  On  the 
return-day  of  the  order  to  show  cause  granted  herein,  Gus- 
tave  White  and  Simon  Oberfelder,  constituting  the  firm  of 
White  &  Oberfelder,  creditors  of  the  petitioner,  tlirough  their 
counsel,  claimed  that  their  places  of  residence  were  not  cor- 
rectly stated  in  the  schedules,  and  that,  for  such  error  on  the 
part  of  the  petitioner,  this  court  was  without  jurisdiction. 
It  was  conceded,  however,  that  White  &  Oberfelder  were  re- 
sidents of  the  city  of  New  York,  and  counsel  for  petitioner 
thereupon  applied  for  leave  to  amend  the  schedule  by  insert- 
ing a  correct  statement  of  the  place  of  residence  of  said 
creditors.  This  application  was  opposed,  and  upon  the  right 
of  the  court  to  allow  the  amendment  depends  the  further 
prosecution  of  these  proceedings. 

I  am  of  the  opinion  that,  because  of  the  defective  schedules 
herein,  the  court  cannot  grant  the  amendment  applied  for. 
A  mere  designation  of  the  city,  town,  or  village  of  the  credi- 
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tor's  place  of  residence,  without  adding  the  name  of  the  street 
and  house  number,  has  been  held  sufBcient  compliance  with 
the  statute  (  Wiley  v.  Brigham^  81  N.  Y.  18) ;  and  if,  in  the 
present  case,  the  city  of  the  opposing  creditor's  place  of  re- 
sidence had  been  stated,  sufBcient  would  have  appeared  to 
clothe  the  court  with  jurisdiction  and  power  to  allow  the 
amendment  by  correcting  an  error  in  the  name  of  the  street 
or  house  number*  The  schedules  filed  herein  on  November 
22d,  1889,  however,  in  no  instance  specify  the  city,  town,  or 
village  of  the  creditors'  place  of  residence.  The  names  of 
streets  and  house  numbers  only  are  given,  and  there  is  noth- 
ing in  the  schedules  to  indicate  that  streets  of  the  same  names 
in  the  city  of  New  York  were  intended.  Such  may  have 
been  the  petitioner's  intention ;  but  the  court  is  notauthonzed, 
from  the  mere  fact  that  there  exists  in  the  city  of  New  York 
a  street  of  the  same  name  as  that  mentioned  in  the  schedule, 
and  alleged  to  be  the  street  of  the  creditor's  place  of  resi- 
dence, to  assume  that  such  creditor  resides  in  the  city  of  New 
York.  Section  2165  of  the  Code  of  Civil  Procedure  makes 
it  of  vital  importancl^  that  the  city,  town,  or  village  of  each 
creditor's  place  of  residence  be  stated.  That  section  provides 
for  publication  of  the  order  to  show  cause  for  six  successive 
weeks  only,  if  all  creditors  reside  within  100  miles  from  t]ie 
place  where  the  cause  is  to  be  shown,  and  for  publication  for 
ten  successive  weeks  if  one  or  more  of  such  creditors  reside  at 
a  greater  distance*  Unless,  therefore,  the  city,  town,  or  vil- 
lage of  each  creditor's  place  of  residence  is  stated,  the  court 
cannot  correctly  determine  the  period  for  which  the  publica- 
tion shall  continue.  I  am  constrained,  thei*efore,  to  hold  that 
the  schedules  are  fatally  defective,  and  that  this  court  has 
not  acquired  jurisdiction  to  proceed. 

Proceedings  dismissed. 
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PaxtiiA  Abnson,  Appellant,  against  Max  Abbahajcson 
et  al^  Impleaded  with  Wolf  Gekowsky,  Respondents* 

(Decided  April  7th,  1800.) 

It  Is  no  defense  to  an  action  against  an  indorser  of  a  promissory  note  that 
the  maker*8  or  prior  indorser*  s  signature  is  a  forgery,^  for  he  impliedly 
warrants  the  genuineness  of  such  signatures. 

Appbal  from  a  judgment  of  the  District  Court  in  the  Citj 
of  New  York  for  the  Fourth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

A.  H.  Sarahsoriy  for  appellant. 


Labbemobe,  Ch.  J. — This  was  an  action  brought  upon  a 
promissory  note  against  the  defendant  Gekowsky,  the  maker, 
and  the  defendants  Max  Abrahamson  and  Nathan  Storm,  two 
indorsers  upon  the  note.  It  was  insisted  as  a  defense  that 
the  note  was  a  forgery ;  upon  which  an  issue  was  framed  and 
tried,  and  a  vei'dict  rendered  in  favor  of  the  defendants.  The 
indorsers  claimed  that  they  were  discharged  from  liability  on 
account  of  said  alleged  forgery. 

It  is  a  well  settled  legal  principle  that  an  indorser  im- 
pliedly warrants  that  the  instrument  is  not  forged ;  and  if  it 
is  he  is  liable  upon  this  warranty ;  he  cannot  question  the 
signature  of  the  maker  or  previous  indorser,  or  take  advant- 
age of  the  fact  that  the  signatures  of  the  maker  or  previous 
indoraer  were  forged  (^Tumer  v.  'Keller^  66  N.  Y.  66; 
Herrich  v.  Whitney^  15  Johns.  240  ;  Shaver  v.  Ehle^  16  Johns. 
201 ;  Morrison  v.  Curry ^  4  Duer  79).  The  acceptor  of  a  bill 
is  presumed  to  know  the  signature  of  the  drawee  ;  and  if  the 
bill  is  accepted  upon  the  faith  of  his  indorsement  he  is  liable 
to  a  loTia  fide  indorsee  or  holder  for  value,  even  though  the 
bill  proves  to  be  a  forgery  (^National  Park  Bank  v.  Ninth 
Nat.  Bank^  46  N.  Y.  77 ;  Bank  of  Commerce  v.  Union  Bankj 
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3  N.  Y.  280.  See  also  Coggill  v.  American  Exch.  Banky  1 
N.  Y.  113.) 

It  has  been  decided  that  where  a  note  is  indorsed  for  the 
accommodation  of  the  maker  or  payee  and  is  negotiated  to  a 
third  person  who  pays  value  for  it,  the  party  receiving  it  and 
who  pays  value,  is  entitled  to  recover  upon  it  against  such 
indorser  notwithstanding  the  purchaser  took  it  with  full 
knowledge  that  it  was  accommodation  paper  (^Boss  v.  Bedell^ 
5  Duer  4§2 ;  Grant  v.  Ellicott,  7  Wend.  227 ;  Commercial 
Bank  V.  NoHan,  1  Hill  601). 

This  case  comes  within  the  rule  of  Faasin  v.  HiMard  (55 
N.  Y.  465),  as  there  was  no  limitation  of  the  indorsers' 
liability  upon  the  contract. 

The  judgment  appealed  from  should  be  reversed  as  to  the 
defendant^  Max  Abrahamson  and  Nathan  Storm  ;  and  judg- 
ment should  be  ordered  against  them  in  favor  of  the  plaint- 
iff, with  costs. 

BisCHOFF,  J.,  concurred. 

Judgment  accordingly. 


Isaac  Bsbg,  Respondent,  againat  Joseph  W.  Gabboll  et  aZ., 

Appellants. 

(Decided  April  7th,  1880.) 

The  relation  of  employer  and  employee,  under  a  contract  for  a  definite  term, 
having  been  once  established  in  an  action  for  salary,  it  will  be  presumed  to 
have  continued  to  the  end  of  the  term  unless  the  contrary  appear,  and 
plaintiff,  in  order  to  recover,  need  not  establish  continuance  by  affirmatire 
proof. 

Where  the  contract  was  for  continuous  employment  under  the  direction  of 
the  employenvproof  of  an  actual  rendition  of  services  is  not  necessary;  a 
readiness  to  serve  is  all  that  is  required;  and  an  abandonment  of  the  em* 
^oyment  by  the  employers  cannot  be  predicated  upon  their  neglect  to 
require  actual  services,  unaccompanied  by  some  aflftrmative  act  indicating 
a  discharge  or  dismissal  from  service. 
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Berg  «.  GarroU. 


Appbal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Fifth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Shepard  ^  0%hom^  for  appellants. 

Samuel  2>.  Levy^  for  respondent; 

BiscHOFF,  J. — Joseph  Glucksman,  plaintiff's  assignor,  was 
employed  by  defendants  as  travelling  salesman  under  a 
written  contract  pursuant  to  the  terms  of  which  the  defend- 
ants agreed  to  employ  him  from  April  22d,  1889,  to  Decem- 
ber 81st,  1889,  at  the  annual  salary  of  fifteen  hundred  dollars 
payable  in  weekly  instalments  of  thirty  dollars  each;  and  this 
action  was  brought  to  recover  the  instalments  for  the  five 
weeks  commencing  July  6th  and  ending  August  10th. 

Upon  the  trial  plaintiff  introduced  evidence  tending  to  show 
that  shortly  before  July  5th,  1889,  Gliicksman  was  in  St. 
Louis  upon  defendants'  business,  and  that,  owing  to  their 
neglect  to  supply  him  with  the  necessary  money  for  expenses, 
he  was  compelled  to  return  to  New  York,  and  arrived  there 
about  July  5th.  It  also  appeared  on  the  partof  plaintiff  that 
on  his  return  Gliicksman  at  once  reported  at  defendants' 
place  of  business  and  demanded  further  instructions  in  liis 
employment,  besides  an  advance  of  money  for  his  necessary 
expenses  in  their  business;  but  that  defendants  wholly  failed 
to  give  such  instructions  or  to  supply  such  money,  and  that, 
after  awaiting  such  instructions  for  five  weeks,  from  July  6th 
to  August  10th,  without  receiving  either  instructions  to  pro- 
ceed or  travelling  expenses  or  salary,  Gliicksman,  on  the  last 
mentioned  day,  elected  to  terminate  his  employment.  He 
thereupon  assigned  his  claim  for  salary  for  the  five  weeks 
mentioned  to  the  plaintiff.  Gliicksman,  and  Hoff,  his  attor- 
ney, examined  as  witnesses  for  the  plaintiff,  testified  that 
throughout  the  period  mentioned  the  former  was  not  only 
ready  and  willing  to  continue  his  employment,  but  that  he 
also  held  himself  in  readiness  to  perform  such  services  as  de- 
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fendants  might  have  properly  required  of  him  under  hit}  oou- 
tract  of  employment,  and  that  defendants  wera  repeatedly 
advised  to  that  effect. 

Defendants,  on  the  other  hand,  adduced  proof  tending  to 
show  that  Gliicksman,  in  violation  of  instructions  to  proceed 
from  St.  Louis  to  Chicago  upon  defendants*  business,  returned 
to  New  York,  and  on  his  return  absolutely  refused  to  con- 
tinue his  employment  unless  they  would  agree  to  the  payment 
of  a  demand  not  involved  in  tiiis  action,  the  particulars  of 
which  were  nowhere  sufficiently  explained.  It  was  claimed 
for  the  defendants  that  this  refusal  on  GlUcksnian's  part  con- 
stituted a  breach  of  this  contract  and  an  abandonment  by  him 
of  his  employment,  and  that  because  of  such  breach  and 
abandonment  he  was  precluded  from  recovering  any  salary 
alleged  to  have  accrued  subsequent  thereto. 

Upon  this  contradictory  evidence  the  trial  justice  charged 
the  jury  that  they  must  determine  whether  or  not  there  was 
a  termination  of  the  contract  by  abandonment  of  the  employ- 
ment or  otherwise  on  the  part  of  either  party  prior  to  the  period 
for  which  the  salaiy  was  claimed,  and  that,  if  they  found  that 
there  was  such  termination  or  abandonment,  plaintiff  could 
recover  only  such  salary  as  had  accrued  to  Gliicksman  prior 
thereto,  but,  if  they  found  there  was  no  such  termination  of 
the  contract  or  abandonment  of  the  employment,  and  that 
Gliicksman  held  himself  ready,  during  the  period  for  which 
salary  was  claimed,  to  receive  and  act  upon  defendant's  direc- 
tions touching  his  employment,  plaintiff  was  entitled  to  re- 
cover the  full  amount  claimed  without  proof  showing  that 
actual  services  were  rendered. 

The  jury  returned  a  verdict  for  plaintiff  for  the  full  amount 
claimed. 

Defendants  denied  any  breach  of  contract  or  abandonment 
of  employment  on  their  part,  and  alleged  that  such  abandon- 
ment was  by  Gliicksman.  Gliicksman,  however,  denied  that 
be  abandoned  defendants*  service  prior  to  August  10th,  and 
further  denied  that  prior  to  said  last  mentioned  date  he  had 
been  discharged  or  dismissed  by  defendants.  There  was 
evidence  upon  the  trial  in  suppoi*t  of  the  contention  of  each 
party,  presenting  such  a  conflict,  concerning  the  fact  of  the 
termination  of  the  contract  or  the  abandonment  of  the  employ- 
ment thereunder  prior  to  August  10th,  as  to  render  the  sub- 
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mission  of  that  question  to  the  jury  imperative  upon  the  court. 
The  jurj  having  found  for  the  plaintiff  in  the  full  amount 
claimed,  it  must  be  assumed,  for  the  purposes  of  this  appeal, 
that  the  contract  of  employment  continued  valid  and  subsist- 
ing during  the  period  for  which  the  salary  was  demanded  in 
this  action,  and,  there  being  no  exceptions  to  the  charge  or 
refusals  to  charge,  the  only  questions  presented  for  review  are 
those  arising  upon  the  denial  of  the  motions  for  dismissal  and 
the  exceptions  to  the  admission  and  exclusion  of  evidence. 

A  motion  for  dismissal  was  made  by  defendants'  counsel 
when  plaintiff  closed  his  direct  proof,  and  again  upon  the  final 
submission  of  the  case,  and  as  both  motions  were  made  upon 
substantially  the  same  grounds  they  may  be  considered  to- 
gether. These  grounds  were, — ^that  the  evidence  failed  to 
show  that  the  employment  had  continued  during  the  period 
for  which  salary  was  claimed ;  that  it  appeared  that  such  em- 
ployment had  been  abandoned  prior  to  the  commencement  of 
that  period ;  that  plaintiff's  remedy,  if  the  abandonment  by  de* 
fendants  was  without  justification,  or  by  Gliicksman  upon  suffi- 
cient provocation,  was  by  an  action  for  damages  for  breach  of 
the  contract  and  not  for  salary,  and  that  salary  could  only  be 
recovered  upon  proof  that  the  services  for  which  compen- 
sation was  claimed  had  been  actually  performed,  but  that 
plaintiff  had  failed  to  show  such  performance  by  Gliicksman. 

The  period  for  which  defendants  had  agreed  to  employ 
Gliicksman  was  from  April  22d,  1889,  to  December  31st, 
1889.  It  was  admitted  by  the  pleadings  that  Gliicksman 
entered  upon  the  employment  and  continued  therein  until 
July  5th.  The  relation  of  employer  and  employe  having 
been  once  established,  under  the  contract  admitted  to  have 
been  entered  into,  and  the  term  of  employment  not  appear- 
ing to  have  expired  by  limitation,  it  must  be  presented  to 
have  continued  until  the  contrary  appeared  (Greenleaf  on 
, Evidence  §§  41,  etc.;  Beckwith  v.  Whalen,  65  N.  Y.  822). 
To  make  out  a  prima  facie  case,  plaintiff,  then,  was  not  re- 
quired by  affirmative  proof  to  establish  a  continuance  of  the 
employment.  Its  continuance  was  to  be  presumed  until 
affirmative  proof  of  its  termination  was  introduced. 

There  was  nothing  in  plaintiff's  direct  proof  showing  a 
termination  of  the  contract  of  employment  by  either  party 
thereto.     Gliicksman  distinctly  denied  that  he  had  ever  left 
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the  defendants'  employment.  Defendants  introduced  proof 
tending  to  show  an  abandonment  of  the  employment,  which 
was  met  by  opposing  proof  on  the  part  of  the  plaintiff,  and 
when,  upon  the  final  submission  of  the  case,  the  motion  for 
dismissal  was  renewed,  there  was  a  coniSict  of  evidence  con* 
cerning  such  .question  which  could  only  have  been  properly 
determined  by  the  jury. 

Neither  was  it  incumbent  upon  plaintiff  to  show  the  actual 
rendition  of  services  by  Glucksmau.  The  contract  was  for 
continuous  employment,  and  readiness  to  act  upon  the  direc- 
tion of  the  defendants  was  all  that  could  be  required.  In 
the  absence  of  any  express  provision  to  the  contrary  all  that 
the  employee  engages  to  do  is  to  hold  his  time  and  services 
subject  to  the  disposal  of  his  employer  and  to  perform  such 
duties,  within  the  scope  of  his  employment,  as  may  from  time 
to  time  be  assigned  to  him.  If  the  employee  holds  himself 
in  readiness  and  complies  with  his  employer's  directions  in 
such  employment  he  has  discharged  his  obligation,  and  the 
law  will  not  require  him  to  forfeit  his  right  to  the  compensa- 
tion agreed  upon  because  the  employer  has  seen  fit  to  with- 
hold directions  from  him  and  thus  kept  him  in  idleness. 
An  abandonment  of  the  employment  by  the  defendants 
cannot  therefore  be  predicated  upon  their  neglect  to  require 
actual  services  from  Glucksman  unaccompanied  by  some 
affirmative  act  indicating  the  latter's  discharge  or  dismisi^sal 
from  semce. 

There  being  then  nothing  upon  the  close  of  plaintiff's  direct 
proof  to  show  a  termination  of  the  employment,  and  there 
being  a  conflict  of  evidence  concerning  such  termination  upon 
the  final  submission  of  the  case,  the  motions  to  dismiss  were 
properly  denied.  The  verdict  established  the  fact  that  the 
employment  continued  up  to  August  10th.  The  cases  of 
Moodjf  V.  Leverich  (4  Daly  401,  14  Abb.  Pr.  N.  S.  146),  and 
We&d  V.  Burt  (78  N.  Y.  193),  are  not  applicable  to  the  facU 
of  this  case.  In  those  cases  it  appears  that  the  salary  sought 
to  have  been  recovered  accrued  subsequent  to  the  dismissal 
of  the  plaintiff  from  the  defendant's  employment,  while  in 
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this  action  the  salary  sought  to  be  recovered  accrued  during 
the  continuance  of  the  employment. 

Neither  of  defendants^  exceptions  to  the  rulings  of  the  trial 
justice  on  the  admission  and  exclusion  of  evidence  showa 
sufficient  merit  to  warrant  a  reversal. 

The  judgment  should  be  affirmed,  with  costs. 

Labbbmobb,  Ch.  J.  concurred. 
Judgment  affirmed,  with  costs. 


Charlbs    Bilobdeattx,  Appellant,    (gainst    H.  Benckb 
Lithographic  Company,  Respondent. 

peclded  April  7th,  1800.) 

A  contract  to  render  instructions  to  another  in  certain  secrets  of  the  art  of 
photography,  the  instructions  to  he  given  on  Sunday,  is  in  violation  of  the 
prohibition  of  the  Penal  Code,  as  amended  by  Laws  1883,  chapter  358* 
against  \ahoT  on  Sunday,  excepting  worlu  of  necessity  or  charity;  and  no 
recovery  can  be  had  thereon. 

Appeal  from  a  judgment  of  the  District  Court  in  the  Citj 

of  New  York  for  the  Third  Judicial  District. 

* 

The  facts  are  stated  in  the  opinion. 

Paul  WUeox^  for  appellant. 

Philip  W.  Solmes^  for  respondent. 

BiscHOFF,  J. — Plaintiff,  a  photographer,  agreed  to  in- 
struct defendant  in  certain  secrets  of  the  art  of  photography, 
for  wliich  defendant  promised  to  pay  him  the  sum  of  one 
hundred  dollars.  It  was  part  of  the  agreement  that  the  in- 
structions should  be  given  on  Sunday.  After  part  perform- 
ance on  plaintiff's  part,  defendant  refused  to  proceed,  and 
plaintiff  thereupon  brought  suit  to  recover  the  sum  of  fifty 
dollars,  the  unpaid  portion  of  the  compensation  agreed  upon. 


NEW  YORK— APRIL,  1890.  79 

Bilordeaux  «.  Benoke  Lithographic  Go. 

The  defense  was  that  the  contract  was  illegal,  being  in  viola- 
tion of  the  statute  prohibiting  work  excepting  for  charity 
or  necessity  on  Sunday,  and  judgment  was  rendered  for  de- 
fendant, from  which  an  appeal  has  been  taken. 

The  facts  were  admitted  upon  the  trial,  and  the  trial 
justice  does  not  appear  to  have  erred  in  his  application  of  the 
law.  Upon  the  argument  of  this  appeal,  counsel  for  appellant 
contended  that  the  services  to  be  rendered  by  the  appellant 
could  not  be  deemed  to  have  been  of  a  ^*  servile  '*  nature,  and 
were  not  therefore  within  the  statutory  prohibition,  and  in 
support  of  his  views  he  cites  a  number  of  decisions  of  the 
courts  of  this  state  defining  the  meaning  of  the  word  ^^  servile  " 
as  used  in  the  statute.  Counsel  for  both  parties  appear, 
however,  to  have  overlooked  an  important  amendment  of  the 
Penal  Code  of  this  State.  Chapter  858  of  the  Laws  of  1888 
amends  section  268  of  the  Penal  Code  by  omitting  the  word 
"  servile,"  and  providing  that  "  all  labor  on  Sunday  is  pro- 
hibited, excepting  the  works  of  necessity  or  charity."  The 
authorities  cited  by  counsel  for  appellant  are  therefore  no 
longer  applicable,  and  the  services  agreed  to  have  been  per- 
formed by  appellant  cannot  be  said  to  have  been  required  in 
a  work  ^^of  necessity  or  charity."  Neither  is  there  anything 
in  the  statement  of  the  facts  agreed  upon  for  the  purposes  of 
the  trial  from  which  an  inference  of  the  "  necessity  "  of  the 
services  of  the  appellant  on  Sunday  could  be  drawn.  The 
contract  being  in  violation  of  an  express  statute  was  there- 
fore illegal  and  void,  and  neither  party  thereto  can  have  re- 
dress against  the  other  for  a  breach  (^Penningtony.  Totcnsend^ 
7  Wend.  276). 

The  judgment  .appealed  from  must  be  affirmed,  with 
costs. 

Labbemobe,  Ch.  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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Rudolph  Bohm,  Respondent,  agaiiMt  Y.  Lobweb^s  6am- 
BBiNUS  Bbbweby  COMPANY,  Appellant. 

Defendant  corporation  was  managed  by  three  tmatees,  its  sole  stockholders, 
two  of  whom  were  president  and  treasurer,  respectively.  A  by-law  pro- 
vided that  all  contracts  involving  a  liability  of  the  corporation  for  $500  or 
more  mnst  be  in  writing,  executed  by  both  president  and  treasurer,  and 
attested  by  the  seal  of  the  company.  Held^  that  no  recovery  could  be  had 
on  a  written  lease  to  it  of  premises  for  eight  months  at  an  annual  rental 
of  $900  payable  monthly  in  advance,  which  was  signed  by  the  president 
only,  and  was  not  under  seal,  and  which  the  treasurer  expressly  refused  to 
sign,  where  the  premises  were  never  occupied. 

Appeal  from  a  judgment  of  the  District  Coui-t  in  the  Citj 
of  New  York  for  the  Fourth  Judicial  District* 

The  facts  are  stated  in  the  opinion. 

(7.  cT".  6r.  jETaK,  for  appellant. 

Jacob  L.  Han^9,  for  respondent. 

BiSGHOFF,  J. — Defendant  is  a  corporation  managed  by 
three  trustees,  Loewer,  the  president.  Hall,  the  treasurer,  and 
Tompkins;  they  being  also  the  only  stockholders.  The 
business  of  the  corporation  was  the  manufacture  and  sale  of 
beer,  and  the  by-laws,  adopted  at  a  joint  meeting  of  the  stock- 
holders and  trustees,  for  the  management  of  the  company's 
business,  among  other  things  provided  that  no  liability  on 
behalf  of  the  corporation  should  be  contracted,  exceeding  in 
amount  one  hundred  dollars,  excepting  with  the  consent  of  the 
treasurer,  or  at  least  two  of  the  trustees,  and  that  all  contracts 
involving  a  liability  of  the  corporation  for  five  hundred  dot 
lars  or  more  must  be  in  writing,  executed  by  both  the  presi* 
dent  and  treasurer  and  attested  by  the  seal  of  the  company. 
On  or  about  August  23d,  1889,  the  plaintiff,  by  an  instru- 
ment bearing  date  on  that  day,  and  under  his  hand  and  seal, 
undertook  to  let  and  rent  the  premises  known  as  No.  129 
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Orchard  Street,  in  the  city  of  New  York,  to  the  defendant 
for  the  period  of  eight  months,  commencing  September  1st, 
1889,  at  the  annual  rental  of  nine  hundred  dollars,  payable 
in  instalments  of  seventy-five  dollars  each,  in  advance,  on 
the  first  day  of  each  and  every  month.  This  alleged  lease 
was  also  executed  by  Valentine  Loewer  as  president  of  the 
defendant,  but  not  by  the  treasurer,  and  the  seal  of  the  de- 
fendant does  not  appear  to  have  been  afSxed.  No  rent  ever 
appears  to  have  been  paid,  and  an  action  was  brought  to  re- 
cover the  first  monthly  instalment  due  September  1st,  1889. 
The  trial  resulted  in  a  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  seventy-five  dollars  and 
fifty-five  cents,  the  amount  of  rent  and  interest,  with  costs, 
and  from  that  judgment  defendant  appeals  to  this  court. 

A  careful  examination  of  the  evidence  fails  to  reveal  any 
legal  merit  in  favor  of  the  plaintiff.  The  execution  of  the 
lease  having  been  denied,  it  was  incumbent  upon  the  plaintiff 
to  prove  a  lease  binding  and  operative  upon  the  defendant. 
In  this  he  has  utterly  failed.  The  liability  sought  to  be  charged 
upon  the  defendant  under  the  alleged  lease  exceeds  the  sum 
of  five  hundred  dollars,  and  comes  therefore  within  the  pro- 
visions of  the  defendant's  by-laws  limiting  its  creation  to  an 
instrument  in  writing,  executed  by  the  president  and  treasurer 
and  attested  by  the  corporate  seal,  and  plaintiff  was  charge- 
able with  notice  of  these  restrictive  provisions  upon  the  powers 
of  defendant's  officers  (^Bathhum  v.  Snow^  15  Daly  141 ; 
Westerfield  v.  Badde,  7  Daly  826). 

An  attempt  was  made  by  the  plaintiff  upon  the  trial  to  show 
a  subsequent^option  or  ratification  of  the  president's  act  by 
the  trustees,  predicated  upon  the  neglect  of  the  trustees  to 
repudiate  the  transaction  when  it  was  brought  to  their  notice. 
But  in  this  attempt  the  plaintiff  was  equally  unsuccessful. 
The  only  trustees  who  appear  to  have  had  notice  of  the  exe- 
cution of  the  alleged  lease  by  the  president,  were  the  presi- 
dent himself  and  Mr.  Hall,  the  treasurer.  The  trustees,  how- 
ever, as  such,  could  not,  pursuant  to  tlie  provisions  of  the 

by-laws  mentioned,  have  originally  created  any  liability  on 
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behalf  of  the  corporation  exceeding  five  hundred  dollars  in 
amount,  and  it  cannot  be  said  that  they  can  bj  implication  do 
the  acts  prohibited  in  unequivocal  terms  (PetevBon  v. 
MayoTy  ^c,  17  N.  Y.  449 ;  Brady  v.  Mayor,  ^c,  20  N.  Y. 
812-319). 

Again,  when  Mr.  Hall  was  requested  to  sign  the  alleged 
lease  as  treasurer  he  refused,  and  his  testimony  on  this  point 
is  wholly  uncontradicted.  No  ratification  can  therefore  be 
based  upon  his  knowledge  of  the  facts. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered. 

Labbemobb,  Ch.  J.,  concurred. 

Judgment  reversed,  with  costs,  and  new  trial  ordered. 


Addison    Cubtis    Bond,   Respondent,  against    Chablbs 

Bbewstbb,  Appellant. 

(Decided  April  7th,  1890.) 

In  an  action  for  slander,  alleged  to  have  caused  the  discharge  of  plaintiff 
from  his  employment,  the  slanderous  words  set  forth  in  the  complaint, 
and  alleged  to  have  been  spoken  by  defendant  in  answer  to  an  inquiry 
whether  defendant  had  paid  plaintiff  commissions,  were,  **  We  have  not 
paid  him  any  commissions.  We  have  lent  him  money  which  he  has  not 
reiMiid,  and  have  done  printing  for  him  for  which  no  charge  has  been 
made;  '*  and  the  complaint  alleged  that  the  words  were  accompanied  with 
"  certain  inflections  of  voice,  glances,  gestures,  and  movements  indicating 
the  ironical  sense  of  the  words,*'  and  explaining  the  true  meaning  of  the 
language  to  be  that  said  loan  and  services  were,  in  fact,  payments  as  com- 
missions or  rewards.  There  was  evidence  for  plaintiff  tending  to  show  the 
speaking  of  the  words,  or  part  of  them,  but  nothing  to  support  the  innuendo 
relied  on.  Held^  that  as  the  gist  of  the  action  was  not  in  the  words,  which 
were  themselves  innocent,  but  in  what  was  alleged  to  have  accompanied 
them,  a  motion  to  dismiss  the  complaint  should  have  been  granted. 

Appeal  from  a  judgment  of  this  court  entered  on  the  Ter- 
dict  of  a  jury. 
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The  action  was  broaght  for  slander  in  speaking  of  plaintiff 
the  words,  as  set  forth  in  the  complaint,  **  We  have  not  paid 
him  any  commissions.  We  have  lent  him  money  which  he 
has  not  repaid.  We  have  done  printing  for  him  for  which  no 
charge  has  been  made,"  in  answer  to  an  inquiry  made  of  de- 
fendant by  an  officer  or  agent  of  the  Waterbury  Watch  Com- 
pany, by  which  plaintiff  was  employed,  whether  defendant 
had  paid  plaintiff  commissions ;  and  the  complaint  alleged 
that  the  words  were  accompanied  with  **  certain  inflections  of 
voice,  glances,  gestures,  and  movements  indicating  the  ironi- 
cal sense  of  the  words,"  and  ^^  explaining  the  true  meaning  of 
the  language  used  to  be  that  the  said  loan  and  services  were 
in  fact  payments  as  commissions  or  rewards ; "  and  that  in 
consequence  thereof  plaintiff  was  discharged  from  his  em- 
ployment by  the  Waterbury  Watch  Company.  At  the  trial 
the  jury  found  a  verdict  for  plaintiff  for  JiSOO,  and  judgment 
for  plaintiff  was  entered  thereon.  From  the  judgment 
defendant  appealed. 

George  W.  Miller^  for  appellant. 

(7.  DeHart  BroweVy  for  respondent. 

Larremore,  Ch.  J. — ^It  is  well  settled  that  in  actions  for 
slander  the  words  complained  of  ^'  must  be  proved  as  laid," 
and  that  it  is  not  sufficient  to  prove  equivalent  language. 
"  Words  to  the  same  effect  are  not  the  same  words.  The 
plaintiff  need  not  prove  all  the  words  on  the  record,  yet  he 
must  prove  so  much  of  them  as  will  be  sufficient  to  sustain 
his  cause  of  action."  (2  Phil.  Ev.  97,  quoted  with  approval 
in  Fox  v.  Vanderbecky  6  Cow.  518).  This  same  rule  was 
applied  in  Olm%tead  v.  Miller  (1  Wend.  506),  which  was  a 
case  in  which  special  damage  was  alleged ;  the  words  declared 
upon  not  being  actionable  per  Be.  I  cannot  discover  that  the 
principle  established  by  the  early  cases  has  ever  been  de- 
parted from  or  seriously  modified.  These  authorities  are 
cited,  apparently  with  approval,  in  Lynde  v.  Johnson  (89 
Hun  12).    The  evidence  offered  before  plaintiff  originally 
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rested  was  insufficient  to  prove  the  alleged  slanderous  words 
^'  as  laid.'*  Suoh  evidence  consisted  entirely  of  plaintiff's 
own  testimony,  and  was  to  the  effect  that  he  called  on  de- 
fendant, and  said,  ^^I  understand  that  you  have  told  Mr. 
Merritt  that  I  had  exacted  a  commission  from  you ;  and  you 
know  it  is  false,  and  I  don*t  understand  why  you  should  make 
it,"  and  that  defendant  confessed  that  he  had  used  this 
language  or  its  equivalent,  and  apologized  for  what  he  had 
said.  The  only  thing,  therefore,  offered,  in  chief,  in  support 
of  the  cause  of  action,  was  an  alleged  admission  of  defendant 
that  he  had  uttered  something  entirely  different  in  phrase- 
ology from  what  was  charged  in  the  complaint.  Indeed, 
plaintiff  himself  testified  that  he  did  not  state  in  what  man- 
ner the  commission  was  claimed  to  have  been  given.  There 
was,  therefore,  down  to  the  time  of  the  motion  to  dismiss,  at 
the  close  of  plaintiff's  case,  a  failure  of  proof  to  support  the 
cause  of  action.  The  trial  judge,  however,  refused  a  non- 
suit, and  defendant  was  examined ;  and,  after  he  had  rested, 
Mr.  Merritt,  the  gentleman  with  whom  the  conversation  took 
place,  was  called  in  rebuttal.  I  fail  to  find,  even  in  his  evi- 
dence, sufficient  to  make  out,  with  what  had  gone  before,  a 
prima  facie  CRse.  He  said  that  defendant  told  him:  "We 
have  done  a  little  work  for  Mr.  Bond,  and  loaned  him  some 
money  which  he  has  never  paid."  But  he  failed  to  show  any- 
thing tending  to  support  the  innuendo  relied  on.  There  is 
no  proof  of  the  alleged  ironical  inflections  of  voice,  glances, 
gestures,  and  movements.  There  is  nothing  to  indicate  that 
these  words  were  not  spoken  in  their  ordinary  sense,  with  no 
intention  that  any  different  meaning  should  be  drawn  from 
them.  The  court  directed  the  witness  to  state  the  whole 
conversation,  and  the  only  material  thing  added  was  that  Mr. 
Brewster  said  he  did  not  expect  to  be  paid  for  the  work  done 
or  money  loaned.  As  far  as  we  can  judge  from  the  evidence 
as  it  appears  in  print,  the  natural  impression  for  a  fair-minded 
man  to  draw  from  the  whole  interview  was  that  defendant 
did  not  intend  to  convey  the  idea  that  the  printing  and  money 
loaned  were  in  lieu  of  reward  or  commissions  for  business  in- 
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fluenced  in  defendant's  favor  by  plaintiff.  Certainly  the 
evidence  falls  short  of  afiBrmatively  proving  an  intent  to 
slander.  The  whole  gist  of  this  action  is  not  in  words  which 
of  themselves  were  innocent,  but  in  an  alleged  something, 
emanating  from  defendant,  in  addition  to  and  accompanying 
the  words.  Even  if  Mr.  Merritt  got  an  erroneous  impression, 
there  is  nothing  to  show  that  any  utterance  or  action  of  de- 
fendant is  responsible  for  it.  When  he  called  upon  defend* 
aut,  he  was  evidently  prejudiced  against  plaintiff  by  state- 
ments that  had  been  made  to  him  by  Mr.  Thompson.  If  the 
words  uttered  by  defendant  were  colored  in  Mr.  Merritt's 
mind  by  Thompson's  previous  charges,  certainly  defendant 
should  not  be  held  liable  for  the  unjust  imputation,  unless  he 
himself  said  or  did  something  by  which  he  intended,  directly 
or  by  innuendo,  to  slander  the  plaintiff,  or  from  which  such 
imputation  might  fairly  be  inferred.  The  case  is  barren  of 
any  evidence  of  this  kind,  and,  for  the  reason  that  there  was 
a  total  absence  of  proof  to  support  the  cause  of  action,  the 
complaint  should  have  been  dismissed ;  and  the  judgment 
appealed  from  should  be  reversed,  with  costs. 

BisCHOFF,  J..,  concurred. 

J.  F.  Daly,  J. — The  plaintiff  was  in  the  employ  of  the 
Waterbury  Watch  Company,  as  adveitising  agent,  editor, 
and  publisher  of  a  monthly  publication  issued  by  that 
company.  He  gave  the  work  of  printing  the  paper  to  the 
firm  of  Fleming,  Brewster  &  Alley,  of  which  defendant  was 
a  member,  from  July  to  November,  1888^  when,  owing  to 
their  delay  in  doing  the  work,  he  took  it  away  from  them 
because  bis  employers  charged  him  with  neglecting  the  busi- 
ness. The  defendant  called  upon  plaintiff  about  the  matter, 
and  when  he  left  was  very  angry,  and  said  that  he  would  see 
that  plaintiff  regretted  his  action.  After  this,  Mr.  Merritt, 
the  manager  of  the  Waterbury  Watch  Company,  called  upon 
the  defendant  and  told  him  that  he  was  upon  an  investigating 
tour  in  relation  ibo  Mr.  Bond  (the  plaintiff) ;  asked  if  he 
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knew  why  the  work  was  taken  awaj  from  his  house.  De- 
fendant said  he  did  not  know,  exactly ;  Bond  had  claimed 
the  company  was  dissatisfied  at  his  not  getting  the  paper  out 
promptly,  and  had  taken  it  away  on  that  account.  Merritt 
then  said :  «'  Have  you  ever  paid  Bond  any  commission  ?  " 
Defendant  said :  ^^  No.*'  Merritt  then  said :  ^^  Well,  I  have 
heard  some  things  about  Mr.  Bond  that  are  with  regard  to 
commissions  that  I  was  investigating.  I  thought  I  would 
come  up,  and  see  if  you  knew  anything  about  why  he  took 
the  work  away, — whether  he  had  any  idea  about  it."  Mer- 
ritt then  told  defendant  a  circumstance  about  a  Mr.  Thomp- 
son, who  claimed  that  he  used  to  do  the  company's  work,  and 
afterwards  there  was  a  job  that  the  company  had  done,  which 
Merritt  supposed  Thompson  was  doing,  but  it  was  given  to 
somebody  else.  Merritt  told  defendant  that  he  spoke  to 
Thompson,  who  said:  "  We  don't  pay  commissions  to  any  of 
your  employes  is  the  reason  we  don't  get  your  work."  That 
Merritt  asked  him  what  he  meant  by  that,  and  Thompson 
said  he  had  been  compelled  to  pay  the  company's  advertising 
agent,  and,  as  they  had  but  one,  and  that  was  Mr.  Bond 
(the  plaintiff),  Mr.  Merritt  supposed  it  was  Mr.  Bond.  Upon 
hearing  this,  the  defendant  said  to  Merritt:  ^^  We  have  done 
a  little  work  for  Mr.  Bond,  and  loaned  him  some  money  which 
he  has  never  paid."  Also,  that  ^^  he  did  not  expect  to  be  paid 
for  the  work  done  and  money  loaned  to  Mr.  Bond."  Merritt 
went  away,  consulted  with  his  ^^  folks  "  in  relation  to  it,  and, 
as  he  was  about  going  to  Europe  in  a  short  time,  ^^made 
pretty  short  work  of  it,"  and  discharged  Mr.  Bond.  The 
defendant  was  perfectly  calm  during  this  interview.  Merritt 
was  asked  on  cross-examination,  by  defendant's  counsel, 
whether  Mr.  Brewster  did  not  speak  of  the  work  done  for 
Mr.  Bond  as  one  of  the  ordinary  courtesies  of  business,  but 
Menitt's  answer  was :  ^^  It  is  difficult  for  me  to  say  that  he 
did."  Subsequently  to  the  plaintiff's  discharge  from  the  em- 
ployment of  the  company,  he  called  upon  defendant,  and  said: 
"Brewster,  I  don't  understand  how  you  could  permit  your- 
self to  induce  Mr.  Merritt,  the  manager  of  the  Waterbury 
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Company,  to  believe  that  I  had  withdmwn  work  from  you 
because  you  declined  to  pay  a  commission,  or  give  me  some 
consideration  for  it ;  nor  can  I  understand  that  you  induced 
him  to  believe  that  you  ever  gave  me  a  consideration.  I 
understand  that  you  told  Mr.  Merritt  that  I  had  exacted  a 
commission  from  you  ;  and  you  know  it  is  false,  and  I  don't 
understand  why  you  should  make  it.''  The  defendant  was 
confused  for  a  moment,  and  did  some  figuring  on  the  desk 
with  his  pencil,  and  then  turned  to  the  plaintiff,  and  said : 
**  Well,  Bond,  I  did  wrong,  I  admit.  I  don't  know  why  I 
should  have  said  that  you  received  a  commi»9ion  fi'om  me,  or 
why  I  should  have  induced  Mr.  Merritt  to  believe  it,  when 
there  was  no  truth  in  it."  Plaintiff  then  said :  ^'  Mr.  Brewster, 
I  think  you  don't,  or  didn't  then,  appreciate  the  injury  you 
were  doing  me*  Not  only  was  that  the  cause  of  my  losing 
my  position,  but  it  has  also  seriously  injured  my  reputation." 
To  which  defendant  answered :  "  I  regret  it  very  much.  I 
was  angry  at  the  time  I  said  it,  and  there  was  no  truth  in  it." 
The  jury,  the  sole  judges  of  the  fact,  have  by  their  verdict 
established  the  truth  of  the  evidence  given  on  plaintiff's 
behalf  where  it  conflicts  with  defendant's  testimony;  and 
from  the  facts,  as  detailed  above  by  the  plaintiff  and  Merritt, 
they  were  justified  in  finding  that  the  defendant,  out  of  a 
feeling  of  resentment  towards  plaintiff  for  having  taken  his 
work  away,  seized  upon  the  opportunity  offered  by  Merritt's 
inquiries  to  do  the  plaintiff  an  injury,  by  insinuating,  if  not 
openly  charging,  that  he  had  exacted  a  commission,  in  the 
shape  of  gratuitous  services  and  pretended  loans,  contrary  to 
the  duty  he  owed  his  employers.  The  words  begin  with  a 
denial  that  commissions  were  exacted,  but  they  were  im- 
mediately followed  by  a  statement  of  fact  calculated  to  con- 
vey an  exactly  opposite  impression ;  and  spoken,  as  they  were, 
to  plaintiff's  employer,  with  the  knowledge  that  he  was  in- 
vestigating alleged  offenses  of  that  character  on  the  part  of 
plaintiff,  the  words  were  certain  to  give  the  impression  that 
the  offense  had  been  comniitted,  and,  being  spoken  of  plaintr 
iff  in  his  capacity  of  employe,  and  with   reference  to  his 
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duties,  thej  were  actionable  per  %e  (Fawle%  y.  BaweUj  80 
N.  Y.  20). 

The  evidence  of  Merritt  substantially  sustains  the  allega- 
tions of  the  complaint  as  to  the  words  alleged  to  have  been 
spoken.  The  words  as  set  forth  in  the  complaint  are :  *^  We 
have  not  paid  him  any  commissions.  We  have  lent  him 
money  which  he  has  not  repaid.  We  have  done  printing  for 
him  for  which  no  charge  has  been  made."  No  question  can 
arise  as  to  the  proof  substantiating  the  charge  in  the  com- 
plaint. The  appellant's  objection  on  this  ground  was  not 
well  taken.  Nor  can  it  be,  with  any  show  of  reason,  urged 
that  the  words  were,  considered  in  connection  with  the  cir- 
cumsUiuces  under  which  they  were  uttered,  innocent,  or  that 
they  did  not  impeach  the  integrity  of  plaintiff  in  his  vocation, 
or  were  not  defamatory  in  their  nature.  All  appellant's 
arguments  on  this  point  ai^  based  upon  the  theory  that  the 
defendant  expressly  stated  that  plaintiff  did  not  exact  a 
commission,  and  that  what  was  further  said  was  the  mere 
statement  of  a  harmless  fact;  but  the  plain  intent  of  the 
words  was  to  accuse  plaintiff  of  taking  what  was  equivalent 
to  a  commission.  It  was  as  if  defendant  had  said :  ^*  We 
have  not  paid  him  a  commission  directly,  by  way  of  a  per- 
centage upon  the  work,  but  we  have  done  so  indirectly,  by 
making  pretended  loans  which  we  do  not  expect  to  be  repaid, 
and  by  doing  work  for  which  we  do  not  expect  any  payment.'* 
The  jury  so  understood  the  language,  and  no  one  could  mis- 
understand it.  As  the  words  were  actionable  per  se^  it  was 
not  necessary  to  prove  special  damage.  If  it  had  been,  how- 
ever, the  discharge  of  plaintiff  from  his  employment  seems  to 
have  been  the  direct  consequence  of  the  defendant's  slander. 
He  was  charged  with  having  caused  plaintiff  to  lose  his 
situation,  and  he  did  not  deny  it. 

The  exceptions  were  not  well  taken.  There  was  no  error 
in  admitting  evidence  of  plaintiff's  business  relations  with  his 
employers.  As  the  alleged  slander  was  with  respect  to  his 
business  and  duties,  how  could  he  prove  his  case  without  such 
evidence?    The  language  of  the  court,  '*  I  think  it  maybe 
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important  to  show  that,  as  showing  a  motive  which  led  to  the 
utterance  of  the  slander,"  in  admitting  the  evidence,  was  not 
the  subject  of  exception  on  the  ground  that  the  jury  might 
regard  it  as  an  adjudication  that  a  slander  had  been  uttered. 
No  evidence  of  slander  had  been  then  given,  and  the  jury 
could  not  have  construed  it  as  referring  to  anytliing  but  the 
slander  as  alleged,  but  not  yet  proved. 

Appellant  argues  an  ^*  exception  at  folio  21,"  but  no  such 
exception  is  in  the  case.  There  is  an  exception  to  the  allow- 
ance by  the  court  of  evidence  to  show  that  the  charges  which 
Men-itt  told  defendant  one  Thompson  had  made  against 
plaintiff  did  not  refer  to  the  latter.  Without  this  proof  the 
jury  might  have  regarded  the  plaintiff  as  actually  guilty  of 
the  offense  charged  by  Thompson,  and  I  think  it  was  proper 
to  permit  him  to  show  that  that  charge  was  not  true.  The 
argument  of  defendant,  however,  is  that  the  jury  were  in- 
fluenced by  it,  as  it  tended  to  shift  upon  him  the  results  of 
the  words  uttered  by  Thompson.  But  the  judge,  in  allowing 
the  testimony,  expressly  stated  that  defendant  was  in  no  way 
responsible  for  the  truth  or  falsity  of  that  statement,  and 
that  he  should  so  charge  the  jury.  But  the  evidence  itself 
would  not  have  the  effect  suggested  by  the  appellant.  It  was 
merely  the  statement  by  Merritt  that  he  had  since  learned 
that  the  charge  of  Thompson  did  not  refer  to  plaintiff.  The 
juiy,  therefore,  might  still  consider  that  the  discharge  of 
plaintiff  by  Merritt  was  as  much  due  to  Thompson's  charges 
as  to  defendant's,  since  it  was  only  after  the  occurrence  in 
question  that  he  learned  of  plaintiff's  innocence.  Error  is 
alleged  with  respect  to  a  refusal  to  charge,  to  which  defend- 
ant excepted,  but  the  error  is  not  pointed  out  on  the  brief, 
and  upon  reading  the  case  I  do  not  find  any.  The  other  ex- 
ceptions in  the  case  are  disposed  of  by  the  conclusions  arrived 
at  above  in  respect  to  the  main  questions  in  the  case. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  revei-sed,  with  costs. 
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Maby  Bbogkman,  Respondent,  again%t  Hekby  Buell,  Ap- 
pellant. 

(Decided  April  7th,  1890.) 

A  chattel  mortgage  given  to  secure  a  sum  of  money  payable  one  day  after  its 
dateisnota  mortgage  payable  on  demand,  and  the  commencement  of  an 
action  to  recover  possession  of  the  mortgaged  property  is  a  sufficient 
demand. 

In  an  action  to  recover  possession  of  chattels  mortgaged  to  plaintiff,  consist- 
ing of  ahorse  valued  at  $200,  and  harness  and  blankets  valued  at  $50,  the 
evidence  as  to  value  was  uncontradicted,  but  the  court  awarded  judgment 
for  $40  only.  Held,  that  the  court  on  appeal  could  not  render  Judgment 
for  the  full  value  of  the  property,  but  must  reverse  the  judgment,  and  order 
a  new  triaL 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Fifth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

L.  H.  Dickerson^  for  appellant. 

B.  Hoffman^  for  respondent. 

Labbemore,  Ch.  J. — This  action  was  brought  by  the  plaint- 
iff  to  recover  possession  of  one  sorrel  horse  valued  at  $200 
and  one  set  of  blankets  and  harness  valued  at  $50.  The 
answer  is  a  general  denial  and  demand  for  a  bill  of  particu- 
lar. Issue  was  joined  in  the  court  below  and  judgment  ren- 
dered on  December  27th,  1889,  in  favor  of  the  plaintiff  for 
$40,  with  costs. 

Plaintiff  claims  as  mortgagee  in  possession  of  the  property 
and  brings  suit  for  the  return  thereof  or  its  value.  The 
mortgage  in  question  was  given  by  the  defendant  to  the 
plaintiff  to  secure  the  sum  of  $800  one  day  after  the  date 
thereof.  In  such  case  no  demand  was  necessary,  it  not  being 
a  mortgage  payable  on  demand,  and  the  commencement  of  the 
action  constituted  such  demand* 
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As  the  court  below  found  in  favor  of  the  plaintiff,  thereby 
establishing  her  right  to  recover  the  property  or  its  value,  it 
is  somewhat  difficult  to  understand  the  reason  for  the  amount 
awarded.  The  testimony  appears  to  be  undisputed  that  the 
value  of  the  horse  was  $200.  Evidently  the  court  did  not 
take  this  into  considemtion  in  assessing  the  damages.  We 
are  asked  to  render  a  judgment  in  plaintiff *s  favor  for  the 
value  of  the  horse ;  this  is  not  the  province  of  an  appellate 
court.  The  judgment  appealed  from  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

BiSGHOFF,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


Henby  Close  et  aL,  Respondents,  (zgainst  Matilda  Clabk 

et  al.y  Appellants. 

pecided  AprU  7th,  1S90.) 

A  proviBion  in  a  contract  to  build  a  house  that  the  work  shall  be  completed 
by  a  certain  time  and  paid  for  on  completion,  does  not  make  time  of  the 
essence  of  the  contract,  and  is  waived  where  alterations  are  made  In  thei 
plans  by  mutual  assent,  or  where,  after  the  expiration  of  the  time,  the 
owner  notifies  the  contractor  to  complete  the  work. 

A  mechanic's  lien  is  inyalid  where  founded  upon  a  notice  of  lien  filed  by  a 
contractor  for  the  unpaid  balance  of  the  whole  contract  price,  which  states 
that  all  the  work  and  materials  have  been  performed  and  furnished,  when 
In  fact  part  of  the  work  was  unperformed,  and  some  of  the  materials  not 
furnished. 

Under  a  general  denial  In  an  action  to  enforce  a  mechanic's  lien,  filed  for  the 
unpaid  balance  of  a  contract  to  furnish  all  the  work  and  materials  in  a 
building,  defendant  may  show  that  he  furnished  part  of  the  materials  or 
is  liable  as  guarantor  or  surety  for  plaintiffs  thereon. 

Appeal  from  a  judgment  of  this  court  entered  upon  a 
report  of  a  referee. 
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Close  «.  OUrk. 
The  facts  are  stated  in  the  opinion. 
W.  SuhhiuB  Smith  and  Jacob  Framme^  for  appellants. 
Samuel  E.  Duffy ^  for  respondents. 

Labremobb,  Ch.  J. — ^This  action  was  brought  for  the  fore- 
closure of  a  mechanic's  lien.  The  complaint,  among  other 
things,  alleged  that  plaintiffs  "did  and  performed  certain 
work,  labor  and  services,  and  furnished  necessary  materials 
therefor,  which  work  and  materials  consisted  of  building  and 
erecting  on  the  premises  above  described  a  house  or  building 
according  to  the  terms  and  conditions  of  the  said  contract.*' 

We  think  the  learned  referee  erred  in  his  findings  as  to 
what  the  contract  referred  to  in  the  complaint  actually  was. 
This  agreement  was  in  writing,  and  was  executed  in  dupli- 
cate. The  copies  correspond,  except  that  after  the  signatures 
in  the  one  retained  by  defendants  and  produced  by  them  at 
the  trial  was  added  the  following :  "  P.  S.  The  whole  build- 
ing to  be  finished  on  or  before  the  1st  day  of  January,  1888, 
A.D."  We  think  the  weight  of  evidence  is  stronglj^  in  favor 
of  the  view  that  this  postscript  was  added,  after  the  signing 
doubtless,  but  still,  upon  the  same  occasion,  and  in  the 
presence  and  with  the  consent  of  all  the  parties.  Such  post- 
script being  orally  assented  to,  was,  therefore,  as  binding  as 
the  foregoing  instrument  actually  subscribed,  and  in  reality 
became  an  integral  part  of  the  agreement  under  which  the 
work  was  done  (^Dutch  v.  Mead^  86  N.  Y.  Super.  Ct.  427, 
69  N.  Y.  628).  But  though  the  weight  of  evidence  substan- 
tiates defendants'  claim  as  to  the  contract,  and  though  the 
referee  erred  in  this  respect,  we  cannot  see  that  any  actual 
harm  resulted  from  such  error ;  and  we  should  not  reverse 
upon  this  ground.  It  appears  that  there  were  departures  by 
mutual  consent  from  the  original  plan,  and,  furthermore,  that 
after  the  time  prescribed  by  the  contract  had  expired  the 
defendant  Clark  notified  plaintiffs  to  go  on  and  complete. 
Under  competent  authorities,  either  of  these  circumstances 
would  operate  as  a  waiver  of  the  time  condition  in  the  con- 
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tract.  It  has  also  been  directly  held  that  ia  a  contmct  of  this 
character  a  proyision  that  the  work  shall  be  completed  by  a 
certam  date  and  paid  for  upon  completion,  does  not  make 
time  of  the  essence  of  the  contract ;  and  that  if  the  builder 
proceeds  afterwards  with  the  assent  of  the  other  party  he  may 
recover  at  the  contract  price  (JHllon  v.  MaBter^on^  89  N.  Y. 
Super.  Ct.  183). 

This  lien  was  filed  for  the  unpaid  balance  of  the  whole 
conti'act  price.  In  the  notice  of  lien  it  is  stated  that  all  the 
work  and  materials  had  been  actually  performed  and  fur- 
nished. Leaving  out  of  consideration  a  large  number  of 
departures  from  the  contract  which  the  referee  finds  were 
waived  or  assented  to,  he  finds  directly  that  in  several  par- 
ticulars, more  or  less  substantial,  the  contract  was  not  com- 
pleted. He  finds  that  work  and  materials  to  the  value  of  $93 
were  required  to  complete  the  same.  I  cannot  see,  therefore, 
why,  on  respondents'  own  showing,  the  present  case  does  not 
come  squarely  within  the  reasoning  of  Foster  v.  Schneider 
(50  Hun  151).  The  material  fact  is  not  that  the  builders 
had  completed  their  contract,  but  in  an  inferior  manner ;  it  is 
that  they  had  not  completed  it  at  all.  The  referee's  sixth 
finding  of  fact  specifies  several  omissions,  all  of  them  of  some 
importance.  The  plaintiffs  entirely  failed  to  supply  these 
articles  although  notified  to  do  so.  They  cannot  argue  tliat 
their  statement  in  the  nf tice  of  lien  arose  from  a  pardonable 
difference  of  opinion,  they  holding  that  they  had  in  all  respects 
kept  their  agreement,  and  the  referee  having  disagreed  with 
and  found  against  them  only  as  to  the  quality  of  their  work. 
Confessedly  they  had  not  attempted  to  provide  several  things 
called  for  by  the  contract.  We  think,  therefore,  the  allega- 
tion in  the  notice  was  untruthful,  and  might  have  been  mis- 
leading to  subsequent  lienors  and  the  public,  and,  for  the 
reasons  given  in  the  opinion  in  Foster  v.  Schneider  (supra)^ 
the  lien  must  be  declared  invalid. 

There  is  also  an  exception  in  the  case  which  deserves 
notice.  On  the  examination  of  Matilda  Clark,  the  defendant, 
she  was  asked :  **  Q.    Now  did  you  do  anything  in  reference 
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to  the  lumber  in  the  house  with  Mr.  Close  ?  (Objected  to  as 
having  nothing  to  do  with  this  case.  Counsel  for  defendants 
states  that  this  question  is  asked  for  the  puipose  of  showing 
that  the  defendant,  Mrs.  Clark,  and  not  the  plaintiffs,  fur- 
nished the  lumber  that  went  into  the  house  in  question.  Ob- 
jection sustained.  Exception  by  defendants).  Q.  Did  the 
plaintiffs  furnish  all  the  materials  that  the  contract  called  for 
to  build  the  house  ?  A.  No,  sir.  Q.  What  portion  of  the 
materials  did  they  not  so  furnish  ?  A.  The  lumber.  Q. 
How  much  ?  A.  AH  the  lumber  in  the  house.  Q.  Who 
furnished  it?  A.  I  went  security  for  it.  Q.  Do"  you 
remember  the  cash  amount  of  lumber  notfuroished  by  them  ? 
(Objected  to  on  the  same  grounds.  Sustained.  Exception 
by  defendants).** 

We  think  the  defendants  should  have  been  given  the  fullest 
opportunity  for  showing  what  this  arrangement  between  the 
parties  as  to  the  lumber  was.  The  learned  counsel  for 
respondents  contends  that  no  evidence  of  this  character  was 
admissible  because  the  answer  is  a  general  denial,  and  that  by 
the  authority  of  McKyring  v.  Bull  (16  N.  Y.  297),  payment, 
or  part  payment,  cannot  be  proved  as  a  defense  under  such 
a  pleading.  But  this  testimony  would  properly  come  in  under 
a  general  denial,  as  tending  to  show  that  plaintiffs  had  not 
done  one  very  important  thing  they  allege  they  did  in  the 
complaint,  t.6.,  furnish  all  the  matei^als  for  the  house.  If  the 
defendant  herself  furnished  such  lumber,  this  allegation  of  the 
complaint  would  be  effectually  disproved.  By  the  re f creeps 
action  in  admitting  part  of  the  testimony  on  this  point,  and 
excluding  the  rest,  we  are  left  in  the  dark  as  to  what  the 
actual  transaction  was.  But  it  certainly  appears  that  defend- 
ant claims  that  she  supplied  the  lumber.  If  this  were  the 
fact,  even  if  the  notice  of  lien  had  contained  no  untruthful 
allegations,  she  would  certainly  have  been  entitled  to  a  very 
substantial  deduction  from  the  contract  price.  If  the  original 
credit  was  given  to  plaintiffs,  but  defendant  was  obliged  to  go 
security  for  it  before  it  could  be  obtained,  and  is  still  liable 
as  guarantor  or  surety  for  the  unpaid  lumber  bill,  we  do  not 
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think  that  plaintiffs  ^^  furnished  the  materials "  within  the 
meaning  of  their  contract.  They  used  merchandise  which 
would  not  have  been  supplied  but  for  defendant's  credit. 
The  practical  result  of  holding  that  they  absolutely  furnished 
the  materials,  and  were  absolutely  entitled  to  the  full  balance 
of  the  contract  price,  under  such  circumstances,  might  be  to 
turn  the  mohey  over  to  irresponsible  persons,. and  leave  de- 
fendants without  redress  to  pay  for  the  lumber  a  second  time. 
Under  this  state  of  affaii-s;  if  the  lumber  merchant  was  willing 
to  trust  to  defendants'  responsibility,  he  would  not  be  com- 
pelled to  file  a  lien,  and  defendants  would  not  receive  even 
that  protection.^  This  is  an  action  in  equity,  and  the  court 
would  therefore  use  every  effort  to  do  substantial  justice 
between  the  parties,  and  it  seems  to  me,  under  the  hypothesis 
last  stated,  would  have  power  to  withold  the  amount  of  the 
lumber  bill  from  plaintiffs  on  the  ground  that  they  had  not 
furnished  the  materials,  especially  if  defendants  stipulated 
that  the  judgment  contain  a  provision  requiring  her  to  pay 
the  amount  directly  to  the  lumber  merchant. 

We  are,  of  course,  discussing  a  hypothetical  case.  If  de- 
fendant has  actually  paid  for  the  lumber,  her  right  to  prove 
the  amount  and  claim  deduction  thereof  could  not  be  ques- 
tioned. What  has  been  said  shows  the  necessity  that  existed, 
in  any  view  of  the  controversy,  of  bringing  out  fully  the  facts 
of  this  transaction. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

J.  F.  Daly  and  Bischopf,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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Mabks  Cohen,  Respondent,  against  Bertha  Hebshfield, 

Appellant. 

(Decided  April  7th,  1890.) 

A  real  estate  hroker  cannot  maintain  an  action  against  the  purchaser  he 
obtained,  for  commissions  alleged  to  have  been  lost  through  the  fraud  and 
deceit  of  such  purchaser  in  representing  another  person  as  the  procuring 
cause,  to  whom  the  owner  was  thereby  induced  to  pay  such  commissions. 
Plaintiff's  right  of  action  against  the  owner  is  in  no  way  lost  by  such  pay- 
ment. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Second  Judicial  District. 

The  action  was  brought  to  recover  damages  for  the  loss  of 
confmissions  as  broker  on  a  sale  of  real  estate,  alleged  to  have 
been  lost  through  the  fraud  and  deceit  of  defendant.  From 
a  judgment  for  plaintiff,  defendant  appeals. 

Lewis  Johnston^  for  appellant. 

Christopher  Fine^  for  respondent. 

BiscHOFP,  J. — Plaintiff,  a  real  estate  broker,  was  employed 
as  such  by  one  Blumberg,  to  sell  the  latter's  house,  N^  306 
Henry  Street  in  the  City  of  New  York,  and,  acting  in  pursu- 
ance of  such  employment,  he  procured  a  purchaser  in  the 
person  of  the  defendant.  Thereafter,  as  plaintiff  claims,  the 
defendant,  conspiring  with  her  brother,  one  Lappart,  to  cheat 
and  defraud  him  out  of  his  commissions  from  Blumberg,  con- 
cealed the  fact  that  she  became  such  purchaser  through  the 
efforts  and  instrumentality  of  the  plaintiff,  and,  falsely  and 
fraudulently,  and  with  intent  thereby  to  deceive  him  and  to 
induce  him  to  pay  such  commissions  to  Lappart,  represented 
to  said  Blumberg  that  she  was  unacquainted  with  plaintiff, 
and  that  she  was  induced  to  purchase  solely  through  the 
efforts  of  Lappart.  Plaintiff  further  alleges  that,  relying 
upon  such  representations,  Blumberg  was  induced  to  pay, 
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and  did  pay,  the  amount  of  such  commissions  to  Lappart,  and 
that  thereby  such  commissions  were  lost  to  him,  and  he  seeks 
in  this  action  to  recover  the  amount  of  his  alleged  damage 
from  the  defendant.  In  the  court  below  plaintiff  was  allowed 
to  recover. 

It  is  difficult  to  conceive  upon  what  principle  of  law  the 
judgment  can  be  sustained.  Admitting  evei;y  fact  relied 
upon  by  the  plaintiff,  he  has  utterly  failed  to  show  a  cause  of 
action,  and  the  complaint  should  have  been  dismissed  upon 
defendant's  motion.  Blumberg  chose,  at  his  own  peril,  to 
determine  Lappart's  claim  to  the  commissions  by  payment 
thereof  to  him,  and  it  has  been  repeatedly  held  that  if  a 
debtor  pay  the  amount  of  his  indebtedness  to  one  of  two  or 
more  persons  asserting  opposing  claims  thereto,  the  person  to 
whom  payment  was  made  is  not  liable  to  the  person  subse- 
quently proving  himself  entitled  to  payment,  for  the  amount 
received.     See  Patrick  v.  Metcalf  (87  N.  Y.  384). 

In  Butterworth  v.  Gould  (41  N.  Y.  436),  approving  of 
and  following  Patrick  v.  Metcalfe  the  Court  of  Appeals  hold 
it  to  be  a  principle  well  established  by  authority  that  "Where 
a  defendant  has  received  money  due  to  the  plaintiff,  but 
claiming  it  as  his  own  under  circumstances  in  which  he  has 
no  authority  from  the  plaintiff,  and  does  not  act  under  any 
pretense  of  such  authority,  and  the  payment  to  him  is  made 
in  proposed  recognition  of  his  title  thereto,  as  his  own,  and 
does  not  operate  to  discharge  the  payor  from  his  liability  to 
the  plaintiff,  then  and  in  such  case  there  is  no  trust,  and  no 
implied  promise  to  pay  the  money  to  the  plaintiff." 

Applying  the  principle  referred  to  to  the  facts  claimed  by 
the  plaintiff^  it  is  apparent  that  he  is  not  entitled  to  recovery 
against  Lappart,  the  actual  recipient  of  the  commissions  in 
question,  and  there  is  much  less  ground  for  holding  the  de- 
fendant. No  fraud  or  misrepresentation  was  practiced  upon 
the  plaintiff.  He  parted  with  nothing  on  the  faith  of  any 
representations  of  the  defendant,  and  his  right  to  commissions 
from  Blumberg,  at  whose  request  he  rendered  the  services 
leading  to  the  sale,  remains  intact,  and  is  in  no  wise  or  man- 
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ner  abridged  or  affected  by  payment  of  the  commissions  to 
Lappart.  How  then  has  plaintiff  been  damaged  ?  If  fraud 
and  deceit  were  intended,  it  was  not  upon  plaintiff,  but  upon 
Blumberg,  who  paid  the  commissions  to  Lappart.  Blumberg 
might  complain,  but  clearly  not  the  plaintiff,  and  fraud  with- 
out damage  does  not  confer  a  right  of  action  (^Taylor  v. 
Guext,  68  N.  Y.  262,  266). 

The  judgment  appealed  from  must  be  reversed,  with  costs, 
and  a  new  trial  ordered. 

Labbemore,  Ch.  J.,  concurred. 

Judgment  reversed,  with  costs,  and  new  trial  ordered. 


ANidB  A.  Devlin,  Appellant,  against  Ann  Farmer,  as  Ad- 
ministrarix,  &c.,  of  Henry  Fitzsitnmons,  Respondent,  Im- 
pleaded with  The  Greenwich  Savings  Bank. 

pecided  April  7th,  1890.) 

At  the  trial  before  a  referee  of  an  action  for  money  in  a  savings  bank,  claimed 
by  plaintifT  as  a  gift  to  her  by  her  uncle,  since  deceased,  made  by  him  in 
expectation  of  death,  plaintlff^s  husband  testified  that  deceased,  having 
had  the  bank  books  brought  to  him,  gave  them  to  plaintiff,  saying,  ^'  You 
keep  them.  They  are  for  you;  *'  and  that  he  said  he  thought  he  was  going 
to  die,  and  he  wanted  everything  that  was  there  to  belong  to  her.  This 
was  corroborated  by  plaintiff,  so  far  as.  she  could  testify,  as  well  as  by 
testimony  of  another  witness  to  declaralions  of  deceased,  and  by  plainUil's 
possession  of  the  bank-books  and  other  circumstances;  while  against  it 
was  only  negative  evidence  as  to  matters  not  in  themselves  very  material. 
Held^  that  the  referee  was  not  justified  in  disregarding  the  husband* s  testi- 
mony as  improbable,  and  that,  as  the  words  testified  to  by  him  were  suffi- 
ciently definite  to  create  a  gift  of  the  bank  accounts,  a  Judgment  on  the 
report  of  the  referee  in  favor  of  defendant  should  be  reversed. 

Appeal  from  a  judgment  of  this  court  entered  on  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 
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William  S.  Amoux  and  Frane%%-C.  Devlin^  for  appellant. 
Alram  Kling^  for  respondent. 

Labremobe,  Ch.  J. — This  action  was  originally  brought  by 
plaintiff  against  the  Greenwich  Savings  Bank  to  recover  the 
amount  of  an  account  therein  opened  by  the  Reverend  Henry 
Fitzsimmons,  deceased,  in  his  life-time.  The  plaintiff  con- 
tends that  the  said  deceased,  who  was  her  uncle,  made  to  her 
a  donatio  causa  mortis^  in  due  form,  of  said  account,  a  short 
time  previous  to  his  decease.  The  defendant,  appellant,  is 
the  administratrix  of  the  original  dei>ositor  of  the  money,  and, 
as  she  also  claims  such  money  in  said  bank  as  an  asset  of  the 
estate,  the  bank  interpleaded  by  order  in  proper  form  and 
duly  entered,  and  this  litigation  has  been  conducted  between 
the  rival  claimants  to  the  fund. 

The  testimony  principally  relied  upon  to  establish  the  gift 
was  that  of  plaintiff's  husband,  and  was  in  effect  as  follows  : 
^'  Question.  When  you  were  there  (at  the  residence  of  the 
deceased),  in  his  life-time,  did  he  have  any  conversation  with 
you  about  his  illness  and  his  anticipation  of  death  ?  Answer. 
Tes,  sir.  He  said  he  thought  he  was  going  to  die.  He 
wanted  me  to  do  something  for  him.  He  said  he  was  out  of 
money,  and  he  wanted  to  sell  some  bonds'  that  he  had,  and 
either  bring  him  a  certified  check  or  money  for  the  bonds, 
and  he  would  use  it,  as  he  had  been  using  some  money  of 
Mrs.  Devlin's  prior  to  that,  and  he  gave  plaintiff  the  key  of  a 
trunk  to  get  them.  I  was  sitting  by  the  bedside,  talking  to 
him,  reading -a  paper.  He  was  sick  in  bed  at  the  time.  He 
told  plaintiff  to  bring  him  a  parcel,  in  my  hearing,  and  he 
gave  her  the  key  of  the  trunk.  I  saw  him  hand  her  the  key. 
She  brought  it  down  and  handed  it  to  him.  He  took  the 
parcel  and  opened  it.  He  took  out  three  bonds.  I  think 
5~20'8  they  were.  He  took  out  the  books  and  gave  them  to 
Mrs.  Devlin.  Q.  You  mean  the  bank-books  in  question? 
A.  Yes,  sir.  Q.  What  did  he  say?  A.  Mrs.  Devlin  said 
*  What  am  I  to  do  with  them?*  He  says  *  You  keep  them. 
They  are  for  you. '    He  said  he  thought  he  was  going  to  die, 
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and  he  wanted  everything  that  was  there  to  belong  to,  her. 
Everything  he  had."'  Also,  upon  cross-examination,  said 
witness  further  testified  as  follows :  "  He  handed  these  books  to 
Mrs.  Devlin.  She  asked  him  what  she  should  do  with  them- 
He  said  for  her  to  keep  them.  They  were  for  her.  He  said 
that  if  he  got  well  she  should  give  them  back  to  him.  If  he 
did  not  they  were  hers,  and  everything  that  belonged  to 
him." 

The  learned  referee  evidently  discredited  the  account  given 
by  plaintiff's  husband  of  the  alleged  gift  of  the  bank-books. 
His  testimony  was  not  contradicted,  or  in  any  manner  directly 
attacked,-  but  the  ];^feree  found  for  defe^ndant,  presumably 
upon  the  inherent  improbability  of  the  facts  averred  in  plain- 
tiff's behalf.  J  have  not  overlooked  that,  in  the  decision  of  this 
question  of  fact,  direct  contradiction  could  not  be  produced, 
as  the  conversation*  in  which  the  alleged  donatio  causa  mortis 
took  place  was  had  between  the  deceased  and  plaintiff's 
husband,  with  no  other  peraon  but  plaintiff  herself  present 
A  court  is  not  bound  to  grant  a  judgment  upon  the  uncorro- 
borated testimony  of  a  single  witness,  especially  if  he  be  an 
interested  witness,  and  his  evidence  in  it^lf  does  not  seem 
reasonable.  Though  the  referee  wrote  no  opinion,  and  we 
can  only  surmise  as  to  the  reasons  that  led  him  to  dismiss  the 
complaint,  it  nevertheless  seems  evident  that  he  considered 
Mr.  Devlin's  testimony  so  improbable,  and  his  interest  in  his 
wife's  claims  such  a  strong  motive  for  perjury,  that  his  story 
was  to  be  entirely  disregarded.  After  a  careful  examination  of 
the  case,  I  have  concluded  that  in  the  interests  of  justice  a 
new  trial  should  be  ordered. 

In  the  first  place,  the  testimony  of  James  Devlin,  as  to  the 
delivery  of  the  books  and  the  accompanying  words,  is 
direct  and  sti-aightforward.  He  is  corroborated  by  his  wife, 
the  plaintiff,  as  far  as  she  was  permitted  to  testify.  Then 
'there  is  an  undisputed  fact,  which  to  my  mind  furnishes  very 
strong  corroboration  of  Devlin's  story,  and  that  is  the  actual 
possession  of  the  bank-books  by  plaintiff  from  the  day  of  the 
alleged  gift  by  the  deceased  down  to  the  present  time.     Un- 
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less  the  deceased  did  give  the  bank-books  to  fdaintiff,  then^ 
for  some  purpose,  she  stole  them,  and,  in  order  to  discredit 
plaintiffs  evidence  in  this  summary' manner,  we  would  be 
obliged 'to  presume  that  she  and  her  husband  had  committed 
larceny  as  well  as  perjury.  The  appellant  pmetically  con- 
cedes that  plaintiff  came  rightfully  into  possession  of  the 
books,  and  the  theory  of  a  trust  is  suggested  to  explain  such 
possession.  There  is  no  evidence,  however,,  to  charge  plaint- 
iff as  trustee,  except  it  be  the  alleged,  mysterious  conversa* 
tion  between  plaintiff  and  appellant,  at  which  the  latter 
avers  that  plaintiff  said  that  she  had  f600  for  her  (appellant) 
if  she  would  keep  still.  Plaintiff  denies  this  converaation 
absolutely,  and,  even  if  it  were  trae,  there  is  nothing  to  con- 
nect the  $600  with  the  bank-books,  or  to  make  it  seem  like 
anything  more  tlmn  the  promise  qi  a  .gift  of  that  amount. 
On  the  other  hand,  granting,  as  defendants  substantially  do, 
that  the  bank-books  came  lawfully  into  plaintiff's  hands,  at 
or  about  the  time  when  she  swears  they  did,  the  corroborative 
testimony  of  the  witness  Mary  DnSy  becomes  veiy  significant. 
She  is  obviously  friendly  to  plaintiff,  but  does  not  appear  to 
be  a  strongly  interested  or  a  biassed  witness ;  nor  was  her 
evidence  materially  weakened  by  cross-examination.  She 
says:  *^I  knew  there  was  a  trunk  in  a  closet.  It  was  always 
kept  there.  Father  Fitzsimmons  carried  the  key  to  it  him- 
self.'^ ^  Qtiestitm.  Did  you  ever  see  him  give  that  key  to 
Mrs.  Devlin?  Answer.  Yes,  sir.  Ohe  morning  after  Mr. 
Devlin  came  he  was  sitting  at  the  foot  of  the  bed,  and  Mr. 
Devlin  was  beside  him,  and  he  called  me  to:  him.  I  was  in 
the  room  with  a  dust-pan  and  brush.  I  don't  remember  that 
I  had  done  anything  in  the  room.  I  don't  know  whether  I 
had  started  to  do  anything ;  but  I  intended  to ;  and  he 
asked  me  to  get  his  pants.  I  gave  him  the  pants,  and  be 
took  the  key  out  of  the  pocket  and  gave  it  to  Mrs.  Devlin; 
and  I  went  out  of  the  room.  This  was  some  time  in  April. 
Q.  You  left  before  he  had  time  to  say  anything  ?,  A.  I  left 
the  room  because  I  supposed  I  was  not  wanted.  Q.  Did 
you  ever  hear  him  say  anything  about  books  ?    A.  Yes,  sir ; 
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I  did.  He  did  not  aaj  bank-books.  He  said  it  in  this  way. 
He  was  after  sleeping,  and  I  gave  him  a  drink.  Mrs.  Devlin 
was  in  New  York,  and  I  don't  know  whether  she  stayed  one 
week  or  two.  Before  she  returned  I  was  left  in  ch^ge  to 
give  him  his  medicine  and  to  see  to  him  as  she  told  him. 
When  I  gave  him  the  drink  he  said,  ^  I  gave  Annie  the  books, 
and  if  I  want  them  back  she  will  give  them  to  me.'  "  The 
account  of  the  transaction  receives  farther  slight  corrobora- 
tion from  the  fact  that  plaintiffs  husband  actually  did  carry 
the  bonds,  which  were  taken  from  the  trunk  at  the  same  time 
with  the  bank-books,  to  New  York,  and  converted  them  into 
money,  and  that  he  sent  the  amount  thereof  in  the  form  of  a 
check  or  draft  to  tJie  decedent,  by  plaintiff,  on  her  return  to 
Wilkesbarre.  This  circumstance  is  very  clearly  established. 
Of  course,  plaintiff  may^  when  she  went  to  the  trunk  at  her 
uncle's  request  to  get  the  bonds,  have  feloniously,  and  with- 
out his  knowledge,  abstracted  the  bank-books,  but,  as  far  as 
can  be  judged  from  the  evidence  in  its  printed  form,  and 
especially  in  view  of  the  testimony  of  Mary  Duffy,  I  should 
have  been  loath  to  adopt  that  theory. 

The  evidence  offered  by  defendant  consisted  of  assertions 
on  the  part  of  various  membera  of  the  family  that  they  had 
not  heard  of  plaintiff's  claim  of  title  to  the  books  until  a  long 
time  after  she  received  them,  and  the  alleged  conversation 
between  plaintiff  and  Ann  Farmer,  above  referred  to,  about 
the  gift  of  $600. 

These  were,  of  course,  circumstances  to  be  considered  and 
weighed ;  but  it  is  by  no  means  conclusive  against  the  good 
faith  of  plaintiff's  contention,  although  it  may  have  been  im- 
prudent, that  she  kept  silent,  if  she  supposed  that  her  right 
would  be  immediately  disputed  and  attacked.  The  alleged 
conversation  between  the  parties  about  the  $600  is  too  vague 
to  have  much  practical  force  of  any  kind.  On  the  one  side 
we  have  positive  testimony,  and  a  consistent  and  coherent 
statement  of  facts,  corroborated  as  before  shown  in  many 
material  points.  On  the  other  we  have  only  negations  of 
matters  not  in  themselves  very  material.     One  of  the  points,. 
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upon  which  great  stress  was  laid  by  the  learned  counsel  for 
the  respondent  to  discredit  the  probability  of  plaintifiTs 
evidence,  was  that  both  she  and  her  husband  testify  that  they 
have  not  had  any  private  conversations  with  each  other  about 
these  bank-books  or  this  litigation.  This  fact  may  seem 
strange  at  first  sight,  but,  on  the  other  hand,  it  must  be  re- 
membered that  the  plaintifTs  counsel,  who  is  also  the  brother 
of  her  husband,  resides  with  them,  and  she  avers  that  she  has 
had  many  and  constant  consultations  with  him.  A  point 
was  also  made  of  the  fact  that  the  words  of  the  decedent, 
relied  upon  to  establish  this  cause  of  action,  were  broad 
enough  to  give  plaintiff  all  of  his  possessions  as  well  as  the 
bank-books  in  question,  and  that  she  has  never  attempted  to 
assert  any  rights  thereunder  except  to  claim  the  savings-bank 
deposits.  But  Father  Fitzsimmons*  language,  as  reported  by 
James  Devlin,  was  sufficiently  definite  to  create  a  gift  of  the 
bank  accounts,  and  not  definite  enough  to  carry  anything  else. 
The  valid  portion  of  the  gift  would  not  be  vitiated  by  any 
other  words  that  accompanied  it,  and  it  does  not  seem  at  all 
unnatural  that  plaintiff  never  supposed  for  a  moment  that 
her  uncle  could  have  intended  any  specific  gift  at  that  time 
except  that  conveyed  by  the  bank-books  which  he  simulta- 
neously handed  over.  There  seems  such  a  strong  probability 
that  the  referee  did  not  decide  according  to  the  weight  of 
evidence  that  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

J.  F.  Daly  and  Bisghoff,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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Kabl  Dilling,  Respondent,  again%t  William  DBASBfEL, 

Appellant.' 

Peclded  April  7th,  1890.) 

Plaintiff's  goods,  insured  against  loss  through  collapse  of  building,  were  in- 
jured by  the  fall  of  a  wall  of  the  building  in  consequence  of  his  landlord's 
excavating  on  an  adjoining  lot,  and  he  brought  action  against  the  landlord 
therefor.  The  action  was  settled  on  payment  of  a  certain  sum,  and  a 
release  under  seal  was  give^  against  all  claims  or  demands  whatsoever. 
Held^  that  such  release  barred  a  subsequent  action  by  plaintiff  on  his  in- 
surance policy  to  recover  any  part  of  such  loss,  as  it  destroyed  the  right  of 
subrogation  of  the  company. 

Appeal  from  a  judgment  of  the  District  Court  in  the  Citj 
of  New  York  for  the  Fourth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Simtm  Svltan^  for  appellant. 

Shorter  ^  Sehaffer^  for  respondent. 

Labbemorb,  Ch.  J. — The  plaintiff  held  a  certificate  as  a 
member  of  a  yoluntai*y  association  insuring  his  furniture  and 
household  goods  against  loss,  ^' either  immediate  through  fire, 
explosion,  or  collapse  of  building,  or  mediate  through  water  in 
extinguishing  the  fire."  Subsequently  the  easterly  wall  of 
the  house  he  occupied  fell  in  consequence  of  an  excavation 
made  upon  an  adjoining  lot.  Plaintiff  in  the  first  instance 
claimed  that  his  landlord  was  liable  to  him  in  tort  as  a  wi*ong- 
doer  by  reason  of  the  falling  of  the  wall,  and  brought  an 
action  against  him  to  recover  damages  for  the  loss,  among 
other  things,  to  his  goods,  merchandise,  and  other  property. 
The  action  was  settled  in  consideration  of  $800,  paid  by  his 
landlord  to  the  plaintiff,  whereupon  he  executed  and  delivered 
to  the  latter  a  general  release  under  seal  against  all  claims, 
dues,  and  demands  whatsoever.     Thereafter  he  brought  this 
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action  to  recover  that  proportion  of  his  loss  over  the  amount 
of  $800,  claiming  that  he  had  a  discretion  at  his  own  pleasure 
to  apportion  sucii  loss.  He  recovered  a  judgment,  from  which 
this  appeal  is  taken. 

The  case  was  decided  in  the  court  below  upon  the  theory 
that  the  plaintiff  had  not  received  all  the  damages  sustained 
by  him  from  the  wrongdoer,  and  that,  although  he  had  abso- 
lutely released  the  wrongdoer,  such  action  might  be  main* 
tained. 

It  is  well  settled  that  if  a  loss  under  a  policy  of  insurance 
is  occasioned  by  the  wrongful  act  of^a  third  party,  the  insurer 
occupies  the  position  of  a  mere  surety,  and  the  wrongdoer 
that  of  a  principal  debtor;  and  all  the^  incidents  of  suretyship 
attach  to  the  position  of  the  underwriter  in  sucli  a  case, 
including  the  right  of  subrogation  (^JIcUl  v.  Nashville^  etc.^ 
R.  Co^  13  Wall.  867,  878).  The  same  principle  is  applicable 
to  a  conti-act  of  insurance  if  the  surety  destroys  the  remedy 
of  subrogation,  and  relieves  tl)e  assurer  to  the  full  extent  to 
which  the  wi'ongdoer  could  have  been  made  liable  Sor  the 
loss  (Sheldon  on  Subrogation,  §  222 ;  Atlantic  Ins.  Co.  v. 
Storrofff,  5  Paige  285). 

Both  parties  rely  upon  the  case  of  OonneetictU  Fire  Ins.  Co. 
V.  JEris  R.  Co.  (78  N.  Y.  899).  A  careful  examination  of 
that  case  shows  that  it  is  an  authority  against  the  ruling  of 
the  court  below.  That  action  was  brought  by  an  underwriter 
to  recover  from  the  Erie  Railroad  Company,  under  the  right 
of  subrogation,  the  amount  paid  by  the  underwriter  to  the 
assured ;  a  release  was  given  by  the  assured  to  the  company, 
which  was  not  absolute  in  terms  as  is  the  release  in  this  case. 
The  release  in  the  c&se  cited  contained  a  statement  that  the 
settlement  did  not  include  any  claim  the  assured  had  against 
the  underwriter,  and  the  court  held  that  because  of  that 
reservation  the  right  of  subrogation  of  the  underwriter  was 
preserved  as  against  the  railroad  company,  and  that  the 
release  was  limited  and  by  its  terms  preserved  the  rights  of 
the  insured  to  collect  what  the  insurance  company  owed  him. 
The  release  in  this  case  is  a  general  absolute  release  without 
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any  such  reservation,  and  the  $300  paid  cannot  be  considered 
as  a  payment  pro  tanio  for  the  loss.  Such  a  release  destroyed 
the  right  of  subrogation.  If  the  assured  by  his  own  act 
absolutely  and  without  reservation  releases  the  wrongdoer^ 
he  thereby  discharges  the  insurer  to  the  full  extent  to  wliich 
he  has  defeated  the  insurer's  remedy  over  bf  right  of 
subrogation  (^Atlantic  Ins.  Co.  v.  Storrow^  mtpra ;  Carstairs 
V.  Mechanics  ^c.  Ins.  Co.^  18  Fed.  Rep.  473). 

The  judgment  appealed  from  should  be  reversed,  with 
costs. 

BiscHOFF,  J.9  concurred. 

Judgment  reversed,  with  costs. 


Hekby  E.  Dbbheb,  Respondent,  against  Patbick  Connolly 
^  et  al.^  Appellants. 

(Decided  April  7th,  1800.) 

A  Judgment  for  plaintiff  in  an  action  to  recover  for  goods  sold  for  a  liquor 
store,  will  not  be  reversed  where  there  is  evidence  that  defendants  owned 
the  saloon,  and  after  their  alleged  sale  to  another  permitted  their  firm  name 
to  be  continued  without  any  indication  of  change  of  ownership. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Fourth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

J.  T.  Cornell^  for  appellants. 

jy.  S.  Levy^  for  respondent. 

BiscHOPF,  J. — Notwithstanding  the  positive  denial  by  the 
defendants  of  the  purchase  of  the  merchandise  for  the  re- 
covery of  the  value  of  which  this  action  was  brought,  there 
appears  from  the  examination  of  the  evidence  sufficient  to 


NEW  YORK— APRIL,  1890.  107 

Frost  V.  Craig. 

sustain  a  finding  that  at  the  time  of  the  sale  and  delivery 
the  defendants  were  the  owners  of  the  saloon  at  810  Bowery, 
at  which,  and  for  the  use  of  which,  the  merchandise  was 
delivered,  and  that  by  permitting  their  firm  name  to  be  con- 
tinued after  the  premises  had  passed  into  the  possession  of 
McGonigle  without  any  indication  of  change  of  ownership, 
the  plaintiffs  assignor  was  justified  in  assuming  that  defend- 
ants continued  to  be  the  owners  at  the  time  of  the  sale  and 
delivery  of  the  merchandise  in  question,  and  that  thereby  the 
defendants  were  estopped  from  denying  that  the  sale  was  to 
them  and  upon  their  credit. 

The  appellate  coui*t  will  not  reverse  a  judgment  of  the 
court  below  on  a  mere  conflict  of  testimony,  if  there  is  suflB- 
cient  evidence  to  support  it,  although  on  the  whole  evidence 
the  appellate  court  might  have  arrived  at  a  different  conclu- 
sion (See  Fixman  y.  Brawn,  14  Daly  110 ;  S  N.  Y.  St.  Rep'r 
608). 

Labbemobb,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Jaubb  M.  Fbost,  Respondent,  agaimt  Daniel  D.  Cbaig, 

Appellant. 

(Decided  April  7th,  1880.) 

An  order  In  snpplementary  proceedings  required  a  judgment  debtor  to  de- 
liver to  the  receiver  appointed  in  ■  such  proceedings,  a  policy  of  Insurance 
on  the  debtor's  life^  which  he  alleged  he  had  assigned  as  security  for  an 
indebtedness  due  from  him  to  an  estate  of  which  he  was  executor.  Held^ 
it  appearing  that  such  policy  was  then  in  the  hands  of  the  substituted 
trustee  for  the  estate,  and  claimed  by  him  as  such  security,  that  the  judg- 
ment debtor's  right  to  possession  was  *^ substantially  disputed*'  within 
section  2447  of  the  Code  of  Civil  Procedure,  and  the  order  should  be  so 
modified  as  to  require  only  that  the  judgment  debtor  assign  to  the  receiver 
the  policy  and  all  his  right,  title,  and  interest  therein,  so  that  the  receiver 
might  take  proceedings  to  recover  it  from  the  substituted  trustee. 
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An  order  for  examination  of  a  debtor  in  supplementary  proceedings,  and  a 
subsequent  warrant  for  his  arrest  in  such  proceedings,  are  independent^ 
and  the  vacating  of  the  order  does  not  affect  the  warrant. 

A  motion  to  vacate  a  warrant  in  supplementary  proceedings  waives  all  irregu- 
larities in  the  recitals  not  specified  therein. 

Appeal  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York,  affirming  an  order  of  that  court  in  sup- 
plemeutary  proceedings,  requiring  the  debtor  to  deliver  eertiun 
property  to  the  receiver. 

The  facts  are  stated  in  the  opinion* 
Albert  I.  Sire,  for  appellant. 

S,  H.  LiUhy  for  respcmdent. 

J.  F.  Daly,  J. — This  is  an  appeal  by  the  judgment  debtor, 
from  an  order  of  the  Greneral  Term  of  the  City  Court,  affirm- 
ing an  order  made  by  that  court  in  proceedings  supplementary 
to  execution,  requiring  him  to  deliver  to  Isaac  L.  Falk,  re- 
ceiver appointed  in  such  proceedings,  a  life  insurance  policy 
for  f2,500,  issued  by  the  Mutual  Life  Insurance  Company  of 
New  York,  upon  the  life  of  the  judgment  debtor. 

The  judgment  debtor  claims  to  have  transferred  the  policy 
in  question  as  security  for  an  indebtedness  due  from  him*  to 
the  estate  of  Henry  Baird,  of  which  he  was  executor.  No 
definite  statement  as  to  the  amount  of  such  indebtedness  is 
made  by  him,  or  by  any  other  person.  He  testifies  generally 
that  he  owed  the  estate  $1,500  to  $1,600 ;  that  he  took  it  and 
some  bonds ;  that  he  invested  some  money  of  the  estate  in 
bonds  and  transferred  those  bonds  to  some  creditor  of  his,  or 
disposed  of  them,  he  does  not  remember  which.  The  present 
holder  of  the  policy,  Lewis  T.  Janes,  the  substituted  trustee 
of  the  said  estate,  makes  no  statement ;  but  his  attorney.  A* 
W.  Cutler  of  New  Jersey,  swears  that  he  holds  the  policy  as 
security  for  indebtedness  of  the  judgment  debtor,  but  is  not 
able  to  say  what  the  exact  indebtedness  is,  but  is  satisfied  that 
it  exceeds  $2,500.  J.  C.  Youngblood,  the  attorney  for  the 
judgmentdebtor  in  matters  relating  to  the  said  estate,  swears 
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that  be  has  the  youoheis  of  the  latter  in  his  hands,  and  after 
giving  him  credit  for  moneys  expended  on  account  of  the 
estate,  he  is  indebted  to  it  in  a  considerable  sum,  the  amount 
of  which  cannot  at  this  time  (owing  to  the  ill-health  of  the 
judgment  debtor)  be  ascertained. 

But  although  there  is  no  definite  statement  showing  an 
actual  indebtedness  from  the  judgment  debtor  to  the  Baird 
estate,  the  fact  appears  to  be  that  he  has  assigned  the  policy 
to  his  successor,  the  substituted  trustee,  as  security  for  an 
alleged  or  admitted  indebtedness,  and  that  it  may  be  the 
right  and  duty  of  the  latter  as  such  trustee  to  refuse  to  deliver 
the  policy  until  required  by  law  to  do  so.  Under  such  cir- 
cumstances the  right  of  the  judgment  debtor  to  the  possession 
of  the  property  may  be  said  to  be  ^^  substantially  disputed  " 
within  the  terms  of  the  Code  (§  2447),  and  the  order  made 
in  the  supplementary  proceedings  should  be,  not  that  the 
judgment  debtor  deliver  the  policy  to  the  receiver,  but  that 
he  assign  and  convey  to  the  latter  the  said  policy  and  all  his 
right,  title  and  interest  therein,  so  that  the  receiver  may  be 
in  a  position  to  take  proceedings  to  recover  it  from  Janes,  the 
trustee,  if  the  latter  has  no  right  to  retain  it.  The  order 
appealed  from  should  be  modified  accordingly,  without  costs 
of  this  appeal  to  either  party,  and  as  so  modified,  affirmed. 

The  judges  of  the  City  Court  properly  decided  that  the 
warrant  upon  which  these  proceedings  were  instituted  (Code, 
§  2488),  was  independent  of  the  previous  order  for  examina- 
tion, and  that  the  vacating  of  such  previous  order  did  not 
affect  the  warrant.  The  Code  permits  the  supplementary 
proceedings  to  be  instituted  by  warrant  instead  of  by  order 
(§  2487),  and  also  permits  the  warrant  to  be  issued  at  any 
time  after  an  order  is  granted ;  but  it  does  not  appear  that  in 
the  latter  case  the  subsequent  vacating  of  the  order  requites 
the  vacating  of  the  warrant.  The  section  provides  that  the 
judge  may,  if  necessaiy,  direct  the  adjournment,  or  if  the 
return  day  of  the  order  has  elapsed,  the  continuance  of  the 
proceedings  under  the  order,  until  after  the  return  of  the 
warrant  and  his  decision  thereupon.    This  shows  that  the 
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judgment  creditor  may  abandon  the  proceedings  instituted 
by  the  order,  and  elect  to  proceed  under  the  warrant,  or  may 
keep  the  proceedings  under  the  order  alive  until  his  right  to 
proceed  under  the  warrant  is  established.  But  the  complete 
independence  of  the  two  proceedings  is  thus  clearly  indicated. 

The  appellant  cannot  take  advantage  of  any  irregularities 
in  the  recitals  in  the  warrant,  because  such  irregularities  were 
not  specified  in  his  motion  to  vacate  it  (Rule  87 ;  Code  § 
828).  The  order  denying  the  motion  to  vacate  the  warrant 
must  be  affirmed,  and  so  with  the  other  intermediate  orders 
appealed  from. 

No  authority  is  cited  for  the  proposition  that  the  motion  to 
compel  delivery  of  property  to  the  receiver  cannot  be  made 
by  the  judgment  creditor. 

The  order  appealed  from  should  be  modified  as  heretofore 
directed,  and  as  so  modified,  affirmed,  without  costs  to  either 
party.  . 

Labbemore,  Ch.  J.,  and  Bischoff,  J.,  concurred. 

Order  accordingly. 


John  J.  Hames  et  al.^  Respondents,  agaimt  John  .R.  Judd, 

Appellant. 

(Decided  April  7th,  1800.) 

An  action  commenced  in  a  district  court  and  removed  to  the  Court  of  Com- 
mon Pleaa  is  not  an  action  ^^  brought  ^Mn  a  court  of  record,  within  the 
meaning  of  section  8268  of  the  Code  of  Civil  Procedure,  allowing  defendant 
to  require  security  for  costs  from  a  non-resident  plaintiff. 

But  whUe  defendant  cannot  require  security  for  costs,  the  court  may  require 
it,  under  section  889  of  the  Code,  as  a  condition  of  allowing  plaintiff  a 
commission  to  take  testimony  abroad;  and  such  a  condition  is  reasonable 
where  plaintiffs  have  delayed  their  application  without  apparent  cause,  and 
their  recovery  is  doubtful. 

Appeal  from  part  of  an  order  of  this  court* 
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The  action  was  originally  brought  in  a  district  court  by  the 
plaintiffs,  who  were  non-residents,  to  recover  for  goods  sold 
and  delivered,  but  was  removed  to  this  court.  After  the 
removal,  defendants  moved  to  require  plaintiffs  to  file  security 
for  costs.  On  the  hearing  of  the  motion  at  Special  Term,  the 
following  opinion  was  delivered. 

J.  F.  Daly,  J. — This  application  is  made  under  the  general 
provision  of  the  Code,  §  8208,  relating  to  security  for  costs. 
It  provides  that  defendant  may  require  such  security  ^^  in  an 
action  brought  in  a  court  of  record,"  and  it  is  contended  by 
this  defendant  that  an  action  removed  into  this  court  is  an 
action  **  brought "  in  this  court.  I  cannot  agree  in  such  a 
construction  of  the  statute.  The  word  "brought,"  in  the 
section  in  question,  signifies  "  begun "  or  "  commenced." 
The  phrase  "  to  bring  an  action  "  has  a  settled,  customary, 
legal,  as  well  as  general,  meaning,  and  refers  to  the  initiation 
of  legal  proceedings  in  the  suit.  The  fact  that  the  word 
"  commenced  "  is  used  in  the  section  of  the  Code,  as  applied 
to  the  beginning  of  the  action,  does  not  conflict  with  this 
view,  since  the  two  expressions  "  brought "  and  "  commenced  " 
mean  the  same  thing.  The  word  ^*  brought "  has  never  been 
used  as  synonymous  with ."  removed  "  in  cases  of  removals  of 
actions  from  one  court  to  another.  On  the  contrary,  in  the 
sections  of  the  Code  relating  to  such  .removal,  the  word 
"  brought "  is  applied  to  the  commencement  of  the  action  in 
the  court  from  which  it  is  removed  (Code  §§  319,  348). 
The  legislators  evidently  intended  that  a  plaintiff  who 
brought  his  action  in  a  court  not  of  record,  where  such  court 
had  jurisdiction,  should  not  be  required  to  give  security  for 
costs.  The  object  of  the  legislation  is  plain  enough ;  it  is  to 
encourage  resort  to  the  inferior  courts  in  matters  of  which 
they  have  jurisdiction ;  and  the  defendant,  by  removing  the 
cause  into  a  court  of  record,  cannot  deprive  the  plaintiff  of 
the  immunity  which  he  has  gained  by  resorting  in  the  first 
instance  to  the  favored  tribunal.  The  cases  cited  by  the 
defendant,  as  to  the  status  of  an  action  after  its  removal  to 
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this  courts  have  no  application,  as  this  motion  is  made  upon  a 
special  statutory  provision. 

Motion  denied,  with  $10  costs. 

Plaintiffs  afterwards  moved  for  a  commission  to  take  testi- 
mony abroad,  and  the  motion  was  gitinted,  on  terms  that  they 
should  give  security  for  defendant's  costs  of  the  action. 
From  so  much  of  the  order  as  imposed  on  them,  as  terms,  the 
giving  of  such  security,  plaintiffs  appealed. 

r 

Smith  ^  WhitBy  for  appellants. 
J.  0.  O'ConoTy  Jr.^  for  respondent. 

J.  F.  Daly,  J. — Usually  the  granting  of  a  commission  is 
a  matter  of  course,  the  discretion  of  the  court  being  exercised 
with  respect  to  staying  proceedings ;  but  the  Code  now  ex- 
pressly authorizes  the  court  to  impose  terms  (§  889).  In 
this  case  the  plaintiffs  (who  are  non-residents)  are  requii*ed 
to  give  security  for  defendant's  costs  of  the  action  as  a  condi- 
tion of  allowing  them  a  commission  to  take  testimony  abroad. 
The  case  having  been  originally  brought  in  a  district  court 
and  removed  to  this  coui-t,  the  defendant  had  no  right  to 
require  security  for  costs  (see  Special  Term  decision  in  this 
case) ;  but  there  can  be  no  doubt  of  the  power  of  the  court 
to  require  such  security,  as  terms  upon  the  allowance  of  a 
commission,  if  the  circumstances  of  the  case  are  such  that 
justice  requires  it — to  quote  the  language  of  section  889. 

In  this  case  it  appears  that  the  plaintiffs  have,  without  appar- 
ent  cause,  delayed  their  application  for  a  commission  ;  and  it 
also  appears  that  a  recovery  upon  their  present  alleged  cause  of 
action  may  be  doubtful.  It  seems,  from  the  affidavit  of  Mr. 
Peabody,  managing  clerk  for  defendant's  attorney,  that  in 
October,  1889,  plaintiffs'  attorneys  asked  his  consent  to  an 
amendment  of  the  complaint  substituting  another  cause  of 
action,  upon  which,  as  they  stated,  they  thought  they  would 
be  more  likely  to  recover.  If  there  seems  a  prospect  of 
defendant's  succeeding,  and  he  is  required  by  the  issuance  of 
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a  commission  to  suffer  delay,  or  to  incur  additional  expense) 
and  his  judgment  for. costs  could  not  be  collected  by  execu- 
tion,  as  plaintiffs  are  non-residents,  it  does  not  seem  unreason* 
able  to  require  security  for  such  costs  from  plaintiff  when  he 
asks  for  the  commission. 

The  order  appealed  from  sliould  be  in  all  things  affirmed, 
with  $10  costs  and  disbui*seraents. 

Larremore,  Ch.  J.,  concurred. 

Order  affirmed,  with  costs. 


Milton  E.  Hammond,  Respondent,  against  Martin  Egk- 

HARDT  et  al.^  Appellants. 

(Decided  April  7th,  1890.) 

In  an  action  to  recover  the  rent  of  premises  on  an  alleged  holding  over  under 
a  year's  lease,  which  expired  May  1st,  1880,  there  was  evidence  that  all 
defendants^  machinery  was  taken  out  of  the  premises  before  sucli  date,  and 
that  April  30th  and  May  Ist  were  legal  holidays,  and  that,  on  May  2nd,  by 
reason  of  a  civic  procession  in  the  street,  defendants  were  not  able  to  cross 
it  with  their  trucks,  but  that  at  such  time  there  were  only  some  broken 
boards  on  the  premises.  Heldy  that  the  question  of  a  holding  over  should 
have  been  submitted  to  the  jury,  and  that  it  was  error  to  direct  a  verdict 
for  plaintiff. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Third  Judicial  District,  entered  upon  a 
verdict  directed  by  the  court. 

The  fact-8  are  stated  in  the  opinion. 

A.  B.  Kling^  for  appellants. 

Q,  R.  Carrington^  for  respondent. 

Larremore,  Ch.  J. — This  was  an  action  brouglit  by  the 

plaintiff  to  recover  rent  for  the  month  of  July,  1889,  for 

premises  Nos.  148  and  150  Bank  Street  in  the  City  of  New 

York.     The  evidence  shows  that  the  defendants  entered  the 

premises  in  the  year  1888  under  a  written  lease  which  expired 
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May  1st,  1889,  at  an  annual  rent  of  $1,800.  The  plaintiff 
seeks  to  recover  rent  for  the  year  comQiencing  the  Ist  of  May, 
1889,  on  the  ground  that  there  was  a  holding  over  which 
made  defendants  liable  for  the  rent  since  the  1st  of  May. 
The  answer  was  a  general  denial.  Upon  the  trial  judgment 
was  directed  for  the  plaintiff  for  the  July  rent. 

The  main  question  in  dispute  was  as  to  the  surrender  and 
acceptance  of  the  premises.  This  question  was  one  of  fact 
and  should  have  been  submitted  to  the  jury.  It  is  showii  by 
defendants'  testimony  that  all  machinery  had  been  taken 
from  the  premises  before  the  1st  of  May,  1889,  and  that  the 
30th  of  April  and  the  1st  of  May  were  legal  holidays,  and 
that  on  the  2nd  of  May  by  reason  of  the  civic  procession  they 
were  unable  to  cross  Broadway  with  their  trucks,  but  that  at 
that  time  there  only  remained  some  broken  boards  upon  the 
premises  in  question.  The  following  questions  were  put  to 
the  landlord :  "  Q.  Did  you  not  know  that  they  moved  out 
all  the  machinery  they  had  in  your  building,  in  the  month  of 
April  ?  A.  No.  Q.  Did  you  not  see  them  moving  it  out  of 
your  building  in  April?  A.  I  think  they  did."  The  tenant 
after  the  termination  of  the  lease  had  still  the  riorht  to  enter 
upon  the  premises  within  a  reasonable  time  for  the  purpose 
of  removing  his '•goods  and  utensils,  which  he  may  do  if  he 
does  not  exclude  the  landlord.  The  judge  admitted  evidence 
to  show  that  after  the  1st  of  May  the  engineer  of  the  building 
had  a  conversation  with  one  of  the  defendants'  employes  in 
reference  to  furnishing  steam,  but  it  does  not  appear  that 
such  employe  had  authority  to  bind  the  defendants  or  that 
they  ratified  his  action.  Whether  or  not  there  was  a  holding 
over  was  clearly  a  question  for  the  jury  upon  the  evidence, 
and  it  was  error  to  order  judgment  for  the  plaintiff. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

BisCHOFF,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event* 
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Charles  Harpt,  Appellant,  against  Walter  Tonnblli 

et  al.^  Respondents. 

pecided  April  7th,  1800.) 

On  the  day  defendant  was  to  take  possession  of  plalntifTs  premises  under  a 
written  lease  for  a  term  of  yeara,  plaintiff  destroyed  the  lease  and  refused 
possession,  but  subsequently,  on  the  same  day,  said  he  had  changed  his 
mind,  and  he  let  defendant  into  possession,  saying  he  would  prepare  a 
new  lease  similar  to  the  other.  Several  months  thereafter  he  tendered  a 
lease  unlike  the  one  destroyed,  which  defendant  refused  to  sign,  and  no 
other  lease  was  ever  made.  Beldj  that  plaintiff,  in  an  action  under  the 
latter  lease,  could  not  recover  upon  the  lease  destroyed  for  the  rent  of  any 
part  of  the  term  after  the  premises  were  abandoned  by  defendant. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Third  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Henry  Wehle^  for  appellant. 

J.  Mi  Tonnelliy  for  respondents. 

Larremore,  Ch.  J. — This  action  was  brought  to  recover 
rent  due  for  the  month  of  November,  1888,  for  premises  No. 
18  Clinton  Place  in  the  City  of  New  York,  under  an  alleged 
verbal  lease  made  May  1st,  1888,  for  the  term  of  one  year. 
Defendants  denied  that  such  lease  was  ever  made,  and  also 
claimed  a  surrender  of  the  premises  by  the  defendants  and 
acceptance  by  the  plaintiff.  These  were  the  main  issues 
litigated  in  the  court  below  and  were  purely  questions  of  fact 
upon  the  evidence  offered. 

It  appears  by  the  testimony  that  in  November,  1887,  the 
parties  all  executed  a  written  lease  whereby  the  plaintiff 
leased  the  premises  in  question  to  the  defendants  for  two 
years  and  five  months  from  December  1st,  1887  ;  that  at  the 
time  of  the  execution  of  the  lease  defendants  tendered  one 
mouth's  rent,  which  plaintiff  refused  to  accept  because  they 


116  COURT  OF  COMMON  PLEAS. 

-    -  -        -  .      _    ,_       _ r^^^^^^^^^^i^^M^Mj 

Harft  V.  Tonnelli. 

did  not  tender  at  the  same  time  the  price  of  cei*tain  property. 
He  told  them  to  wait  until  December  1st.  Upon  that  day 
the  defendants  called  to  pay  the  rent  for  December  and  also 
for  the  alleged  property,  when  plaintiff  took  the  lease  from 
his  desk  and  destroyed  it,  telling  defendants  he  would  not 
let  them  have  the  premises.  Afterwards,  on  the  same  day,  he 
told  defendants  he  had  changed  his  mind  and  would  let  them 
have  the  premises,  and  would  prepare  a  new  lease  with  the 
same  conditions  as  the  one  destroyed,  whereupon  defendants 
paid  one  month's  rent  and  went  into  possession.  Some  time 
thereafter  the  plaintiff  presented  a  new  lease  unlike  the  one 
destroyed^  which  defendants  refused  to  sign  because  not 
according  to  the  agreement,  and  no  second  lease  was  ever 
executed  nor  any  other  lease  ever  made.  It  seems  to  be 
quite  evident  that  defendants  continued  in  possession  of  the 
premises  with  the  expectation  of  receiving  the  same  lease 
that  they  had  previously  signed  for  two  years  and  five  months 
which  lease  as  above  stated  was  destroyed.  Plaintiff  based 
his  action  upon  the  lease  or  agreement  made  May  1st,  1888, 
and  cannot  now  claim  to  recover  upon  any  other.  He  failed 
to  prove  such  a  contract  by  a  preponderance  of  evidence.  It 
is  unnecessary  to  refer  to  the  testimony,  which  is  very  vol- 
uminous, as  it  fully  appears  on  the  return.  If  the  surrender 
and  acceptance  was  duly  made,  and  there  is  some  testimony 
to  that  effect,  the  judgment  rendered  should  not  be  disturbed 
on  appeal,  but  should  be  affirmed,  with  costs. 

BiscHOFP,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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Wabren  M.  Hbalet  et  (d.^  Appellants,  against  Kate  L. 

Terry,  Respondent. 

( Decided  April  7th,  1880.) 

A  witness  called  to  impeach  another  testified  that  he  had  been  in  the  same 
business  as  such  other  for  18  years,  and  had  business  dealings  with  him, 
and  was  then  asked  what  snch  witnesses  reputation  was  for  truth  and 
▼eracity,  and  whether  he  would  belieTe  him  under  oath.  His  residence 
was  not  shown.  Held^  that  it  was  not  error  to  exclude  the  questions  for 
want  of  a  proper  foundation. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court  en- 
tered on  the  verdict  of  a  jury. 

This  action  was  brought  to  recover  for  repairs  to  defend- 
ant's carriage.  Defendant  counterclaimed  for  damages  for 
unskillful  and  negligent  work  in  making  such  repairs,  and 
the  jury  found  a  verdict  for  defendant  for  ^0.  The  judge- 
ment entered  thereon  was  affirmed  by  the  General  Term  of 
the  City  Court.  From  that  judgment  plaintiffs  appealed  to 
this  court. 

William  H.  Amonxy  for  appellants. 

Jacob  Fromme^  for  respondent. 

Labbemobe,  Ch.  J. — The  only  point  urged  on  behalf  of 
the  appellants  which  we  are  called  upon  to  consider  is  based 
upon  the  testimony  of  the  witness  Ten  Eyck.  His  evidence 
was  so  short  that  it  may  be  quoted  entire :  ^^  Question. 
What  is  your  business  ?  Answer.  Carriage  f  urnisiiing.  Q. 
How  long  have  you  been  in  that  business?  A.  Eighteen 
years..  Q.  Do  you  know  Mr.  Burroughs  ?  A.  I  do.  Q. 
Had  business  dealings  with  him  ?  A.  I  have.  Q.  What  is 
Mr.  Burroughs'  reputation  for  truth  and  veracity?  (Ob- 
jected to.   Objection  sustained.  Exception  taken).  Q.  Would 
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you  believe  Mr.  Burroughs  under  oath  ?  (Objected  to.  Ob- 
jection sustained.  Exception)."  The  General  Term  of  the 
City  Court  held  that  there  was  no  error  in  excluding  the 
above  questions,  because  no  proper  foundation  had  been  laid 
for  their  admission.  The  general  American  principles  govern* 
ing  the  impeachment  of  witnesses  are  well  stated  in  a  note 
to  Chase's  Edition  of  Stephens*  Digest  of  the  Law  of  Evidence, 
art.  138»  p.  232,  as  follows :  ^^  It  is  a  well-settled  rule  in  this 
country  that  a  witness  of  the  adverse  party  may  be  impeached 
by  evidence  from  other  persons  of  his  bad  general  reputation 
in  his  own  community.  The  impeaching  witnesses  must 
come  from  this  community,  and  in  examining  any  one  of 
them  the  form  of  inquiry  usually  is  to  ask  (1)  whether  he 
knows  the  general  reputation  in  that  community  of  the  wit- 
ness in  question  :  then,  if  he  assents,  (2)  what  that  reputation 
is ;  and  (8)  whether  from  such  knowledge  he  would  believe 
such  witness  on  his  oath."  It  has  1)een  held  that  it  is  discre- 
tionary with  a  trial  court  whether  the  first  of  such  questions, 
as  to  whether  the  impeaching  witness  knows  the  general 
reputation  of  the  other,  must  be  asked  (  Wetherbee  v.  NbrriSf 
103  Mass.  665).  If  it  be  discretionary  whether  such  prelimin- 
ary inquiry  shall  be  put,  it  must  also  be  discretionary  with 
the  judge,  when  the  same  has  not  been  asked,  to  exclude  the 
subsequent  questions  touching  a  person's  reputation  for  truth 
and  veracity,  and  as  to  whether  he  is  entitled  to  belief  under 
oath.  There  is  nothing  to  show  that  the  trial  judge  did  not 
exclude  the  evidence  because,  in  the  exercise  of  his  discretion, 
he  deemed  the  preliminary  general  inquiry  essential.  We 
will  not  presume  error,  necessitiiting  a  reversal,  when  a  per- 
fectly fair  construction  of  the  record  discloses  a  theory  upon 
which  the  judge  may  have  acted  with  propriety,  and  within 
his  province.  The  presumption  that  the  judge's  reason  for 
excluding  the  evidence  was  that  a  proper  foundation  had  not 
been  laid  is  strengthened  by  analysis  of  what  Tei^  Eyck 
actually  had  said.  He  averred  that  he  had  been  in  the  car- 
riage furnishing  business  for  18  yeara ;  that  he  knew  Mr. 
Burroughs^  and  had  had  business  dealings  with  him.     These 
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facts  might  have  been  true,  though  the  two  men  resided  in 
different  communities,  widely  remote  from  each  other,  and 
conducted  their  business  transactions  by  correspondence. 
Nothing  was  drawn  out  wliich  shows,  even  by  implication, 
that  Ten  Eyck  was  acquainted  with  Buri*oughs'  general 
moral  character,  or  his  reputation  for  truth  and  veracity. 
We  will  not  presume,  for  the  sake  of  revei'sing  this  judgment, 
in  the  absence  of  any  suggestions  to  such  effect  in  the  case, 
that  Ten  Eyck  resided  and  did  business  in  New  York'  (even 
the  residence  of  this  witness  was  not  asked  in  his  examina- 
tion), and  that,  that  if  be  had  been  allowed  to  testify  as  to 
Burroughs'  reputation,  he  would  have  done  so  from  compe- 
tent and  sufficient  knowledge.  Our  conclusion  is  that,  upon 
the  record  as  it  stood  when  the  interrogatories  were  put  to 
Ten  Eyck,  no  error  was  committed  in  ruling  them  out. 
The  judgment  must  be  affirmed,  with  costs. 

BiSGHOFF,  J.,  concurred. 

Judgment  affirmed,  with  costs. 

J.  B\  Daly,  J. — In  concurring  with  the  Chief  Justice  that 
the  judgment  must  be  affirmed  I  wish  to  say  that  I  can  find 
no  error  in  the  exclusion  of  evidence  (as  claimed  in  appel- 
lants' first  point)  of  custom  in  regard  to  the  storage  of 
defendant's  carriage  after  repairs  upon  it  by  plaintiffs  were 
completed.     The  record  does  not  show  any  ruling  adverse  to 

appellants  upon  this  point.  The  defendant's  objection  to  the 
evidence  was -overruled.  The  appellants  claim  that  this  was 
a  '^  typographical  error,"  and  that  the  ruling  was  actually  the 
other  way,  and  that  an  exception  was  taken  by  them.  Noth- 
ing of  the  kind  appears  in  the  papers  before  us,  and  an 
examination  of  the  case  would  seem  to  show  that  it  is  correct 
as  it  stands.  There  is  an  answer  to  the  question  which  was 
objected  to,  and  this  could  not  be  so  if  the  objection  to  it  had 
been  sustained.  It  also  appears  that  the  .plaintiffs  did  not 
rely  upon  custom  for  their  charge  of  storage,  but  upon  a 
special  contmct.     Mr.  Healey  says  ^^  There  must  have  been  a 
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special  contract."  He  was  also  permitted  to  testify  what 
pLiintiifs'  custom  was : — that  plaintiffs  ^^  always  charge  stor- 
age.'' But  I  think  the  whole  contention  may  be  disposed  of 
by  the  fact  that,  according  to  plaintiffs,  storage  was  only  to 
be  charged  after  the  customer  was  notified  that  the  repairs 
•were  completed ;  and  that  was  not  done  in  this  case.  A 
notice  was  sent  the  day  after  the  carriage  was  received  for 
repairs,  but  none  after  repaira  were  completed.  No  authority 
is  cited  by  appellant  for  the  proposition  that,  as  defendant 
had  paid  a  previous  bill  for  repaii*s,  she  could  not  counter- 
claim damages  for  unskilful  or  negligent  work  in  making  such 
repairs;  nor  for  the  proposition  that  the  payment  of  such  bill 
by  the  defendant  and  the  recovery  of  a  judgment  for  a  sub* 
sequent  bill  by  plaintiffs,  is  conclusive  as  to  all  roattera  con* 
nected  with  the  first  bill,  the  same  as  if  plaintiffs  had  re- 
covered a  judgment  therefor;  and  there  seems  to  be  no 
foundation  for  either  proposition. 
The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 


Stephen  Hill,  Respondent,  against  The  London  Assur- 
ance CoBPOUATiON,  Appellant. 

(Decided  April  7th,  1890.) 

A  policy  insuring  against  fire  property  while  contained  In  a  certain 
dwelling,  stipulated  that  no  officer,  agent,  or  other  representative  of  the 
insurance  company  should  have  power  to  waive  or  he  deemed  or  held  to 
have  waived  the  provisions  and  conditions  of  the  policy  unless  such  waiver 
should  be  written  upon  or  attached  to  the  policy.  The  insured  delivered 
the  policy  to  an  agent  of  the  company  to  procure  its  consent,  required  by 
the  policy,  to  a  removal  of  the  insured  property,  and  the  agent  returned  it 
to  him  without  indorsement  or  other  writing  of  any  kind,  informing  him 
that  all  proper  formalities  had  been  complied  with,  and  that  the  policy 
would  cover  the  property  in  its  new  location ;  and  the  insured  thereafter 
removed  the  property.    Held^  that  the  insurance  was  forfeited. 

A  policy  of  insurance  against  fire  expressly  provided  that,  in  case  of  loss,  the 
insurance  company  might  cause  investigation  and  appraisal  to  be  mode 
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wiUioot  being  deemed  to  have  waived  any  forfeiture.  Held^  tliat,  after  a 
fire,  a  reference  of  the  matter  to  an  adjuster  for  investigation  and  appraisal 
did  not  waive  a  forfeitore. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  oourt  entered 
on  the  verdict  of  a  jury  and  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  upon  a  policy  of  insurance,  against 
fire,  of  certain  household  furnitui-e  and  other  personal  prop- 
erty of  plaintiff  ^^  while  contained  in  the  frame  dwelling 
situate,  detached,  at  Bay  Side,  Long  Island."  The  policy 
contained  the  following  clause :  ^^  This  policy  is  made  and 
accepted  subject  to  the  foregoing  stipulations  and  conditions, 
together  with  such  other  provisions,  agreements,  or  conditions 
as  may  be  indorsed  hereon  or  added  hereto,  and  no  officer, 
agent,  or  other  representsitive  of  this  company  shall  have 
proper  power  to  waive  any  provision  or  condition  of  this  policy 
except  such  as  by  the  terms  of  this  policy  may  be  the  subject 
of  agreement  indoi*sed  hereon  or  added  hereto,  and  as  to  such 
provisions  and  conditions  no  officer,  agent,  or  representative 
shall  have  such  power,  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions,  unless  such  waiver,  if  any,  shall 
be  written  upon  or  attached  hereto ;  nor  shall  any  privilege 
or  permission  affecting  the  insurance  under  this  policy  exist 
or  be  claimed  by  the  insured  unless  so  written  or  attached." 
The  policy  also  provided  that,  iu  case  of  loss,  the  company 
might  cause  investigation  and  appraisal  to  be  made  without 
being  deemed  to  have  waived  any  forfeiture. 

The  testimony  on  behalf  of  plaintiff  was  to  the  effect  that, 
on  or  about  August  9th,  1887,  plaintiff  took  the  policy  to  the 
general  agent  of  defendant,  through  whom  it  had  been 
originally  issued  to  him,  and  informed  the  agent  that  he  was 
about  to  remove  the  insured  property  to  another  place,  and 
requested  the  agent  to  procure  the  consent  of  defendant  to 
such  removal^  or  the  waiver  of  any  forfeiture  that  might  be 
incurred  thereby;  that  thereafter  the  agent  returned  the 
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policy  to  plaintiff,  and  informed  him  that  all  proper  formali- 
ties had  been  complied  with  and  that  the  policy  woald  still 
cover  the  property  in  the  new  location ;  and  that  during 
August  and  September,  1887,  plaintiff  removed  the  property 
to  his  new  dwelling  at  Bay  Side,  Long  Island,  where  it 
remained  until  January  81st,  1888,  when  it  was  destroyed  by 
fire.  No  indorsement  or  other  writing  of  any  kind  was  ever 
made  on  or  attached  to  the  policy. 

A  motion  by  defendant  to  dismiss  the  complaint  was  denied, 
and  the  case  submitted  to  the  jury,  which  found  a  verdict  for 
plaintiff.  Defendant's  motion  for  a  new  trial  was  also  denied, 
and  judgment  for  plaintiff  was  entered  on  the  verdict.  From 
the  judgment  and  the  order  denying  its  motion  for  a  new 
trial,  defendant  appealed  to  the  General  Term  of  the  City 
Court,  which  affirmed  the  judgment  and  order.  From  that 
decision  defendant  appealed  to  this  court. 

J*.  Notman^  for  appellant. 

C.  A,  Clement^  for  respondent. 

Larremobe,  Ch.  J. — It  is  immaterial  what  our  own  views 
might  have  been  upon  the  main  question,  if  it  had  arisen  here 
for  the  first  time,  because  we  think  we  must  decide  it  on  clear 
and  unmistakable  authority.  We  can  discover  no  distinction 
in  principle  between  the  case  at  bar  and  Wahh  v.  Insurance 
Co.  (73  N.  Y.  5).  In  that  case  it  was  expressly  provided  in 
the  policy  that  no  officer,  agent,  or  representative  of  the  com- 
pany should  be  held  to  have  waived  any  of  the  terms  and  con- 
ditions of  the  policy  unless  such  waiver  was  indoraed  thereon 
in  writing.  The  Court  of  Appeals  held  that  this  was  a  plain 
limitation  upon  the  power  of  agents,  and  could  mean  *^  nothing 
less  than  that  agents  shall  not  have  the  power  to  waive 
conditions  except  in  one  mode,  viz.,  by  an  indoi-sement  on 
the  policy."  The  provision  on  that  subject  in  the  policy  be- 
fore us  is,  if  anything,  more  explicit  in  its  terms  than  the  one 
under  consideration  in  Walsh  v.  Insurance  Oo.y  and  all  the 
reasons  therein  given  for  holding  the  plaintiff  bound  by  such 
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coudition  apply  here.  The  fact  has  not  been  overlooked  that 
seveml  later  cases  in  the  Court  of  Appeals  have  been  distin-* 
guished  from  Wahh  v.  Insurance  Co.,  supra  ;  but  the  reason 
for  such  distinction  was  that  in  such  later  cases  the  power  and 
authority  of  the  agent  were  not  specially  defined  and 
limited,  as  they  are  in  the  case  at  bar.  The  ground  taken  is 
that  as  the  company  itself  could  dispense  with  a  condition  by 
oral  consent  as  well  as  by  writing,  the  general  agent  could  do 
the  same  unless  specially  restricted.  Steen  y.  Insurance  Co. 
(89  N.  Y.  316).  But  obviously  the  reason  for  such  distinc- 
tion does  not  exist  in  the  case  before  us.  The  agent's  authority 
is  restricted,  if  anything,  more  closely  than  in  Walsh  v.  In- 
surance Co.^  and  we  regard  this  case^  as  controlling. 

We  think  the  learned  trial  judge  also  erred  in  holding  under 
this  particular  policy  that  a  waiver  could  be  inferred  by  the 
reference  of  the  matter- after  the  fire  to  the  adjuster  for  investi- 
gation and  appraisal.  It  is  well  settled  that  if,  after  knowl- 
edge of  any  alleged  forfeiture,  the  company  ^^  recognizes  the 
continued  validity  of  the  policy,  or  does  acts  based  thereon, 
or  requires  the  insured,  by  virtue  thereof,  to  do  some  act  or 
incur  some  trouble  or  expense,  the  forfeiture  is,  as  matter  of 
law,  waived."  Titu^  v.  Insurance  Co.  (81 N.  Y.  410).  But 
this  doctrine  of  implied  waiver  cannot  be  invoked  where,  as 
in  the  policy  under  consideration  here,  there  is  an  express 
provision  that  the  company  may  cause  investigation  and  ap* 
praisal  to  be  made  without  being  deemed  to  have  waived  any 
forfeiture.  Defendant's  motion  to  dismiss  the  complaint 
should  have  been  granted,  and  the  judgment  should  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

J.  F.  Daly  and  Bischoff,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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Alice  Holland,  Appellant,  against  The  Matob,  Alder- 
men, AND  Commonalty  of  the  Crry  of  New  York, 
Respoudeut. 

(Decided  April  7th,  1890.) 

Plaintiff  was  injured  by  falling  off  a  gang  plank  into  an  open  stairway  in 
landing  from  a  boat  on  defendant  city^s  dock.  The  maintenance  of  the 
stairway  was  necessary  for  landing  passengers,  and  the  dock  was  not  de- 
fective or  in  a  dangerous  condition.  In  an  action  to  recover  for  the  injury 
there  was  no  proof  that  the  boat  or  gang  plank  was  owned  or  furnished  by 
defendant  or  operated  by  its  servants.  Held^  that  the  complaint  was  pro- 
perly dismissed. 

Appeal  from  a  judgment  of  this  court  entered  on  the  dis- 
missal of  a  complaint  at  the  trial. 

The  facts  are  stated  in  the  opinion. 

Samuel  M.  Bandally  for  appellant. 

Sidney  J,  Oatvan^  for  respondent. 

BiscHOFF,  J. — Action  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  through  the  negligence  of 
defendant's  servants. 

On  December  12th,  1887,  about  9:30  p.  m.,  the  plaint- 
iflp,  returning  from  a  visit  to  the  House  of  Refuge  on 
Randall's  Island  in  the  East  River,  was  conveyed  by  boat 
from  thence  to  the  defeiidant's  dock  at  the  foot  of  East  120th 
Street  in  the  City  of  New  York.  The  transfer  of  passengers 
from  the  boat  to  the  dock  was  effected  by  means  of  an  ad- 
justable gang  plank  of  about  two  and  one-half  feet  in  width 
resting  at  one  end  upon  the  boat,  and  at  the  other  on  an  open 
stairway  in  the  end  of  the  dock,  the  stairway  being  about 
eight  feet  wide  by  six  feet  in  depth.  In  attempting  to  reach 
the  dock  by  means  of  the  gang  plank,  the  plaintiff  stepped 
off  the  plank  to  the  side  thereof,  and,  falling  into  the  stair- 
way opening  left  uncovered  by  the  gang  plank,  sustained 
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severe  injuries.  On  the  trial  the  dock  was  shown  to  be  pub- 
lic, owned  and  controlled  by  defendant,  and  that  the  open 
stairway  therein  had  been  constructed  by  the  managers  of 
the  House  of  Refuge  with  the  permission  of  the  defendant, 
to  facilitate  the  landing  of  passengei*s ;  that  the  gang  plank 
used  in  the  transfer  of  passengers,  and  by  means  of  which 
plaintiff  attempted  to  reach  the  dock,  was  not  provided  with 
guards,  and  that  in  the  use  of  the  gang  plank  in  the  manner 
described  a  portion  of  the  stairway  was  necessarily  left  un- 
covered. It  was  also  shown  that  the  dock  was  not  suffi- 
ciently lighted  near  the  open  stairway.  There  was,  however, 
no  proof  that  the  boat  or  gang  plank  was  the  property  of  the 
defendant  or  that  either  was  managed  or  operated  by  the  de- 
fendant's servants.  It  did  not  appear  that  the  dock  was  in 
need  of  repair  or  that  its  construction  was  defective  or  its 
condition  dangerous.  The  open  stairway  was  necessary  in 
the  landing  of  passengers,  and  its  maintenance  was  not  a 
nuisance.  The  plaintiff  was  not  injured  while  on  the  dock, 
but  in  an  attempt  to  reach  it,  and  the  means  furnished  her 
for  access  to  the  dock  were  not  shown  to  have  been  furnished 
by  defendant,  in  or  any  way  under  the  control  or  management 
of  its  servants.  There  is  notliing  in  the  proof  adduced  on 
behalf  of  the  plaintiff  from  which  the  law  could  imply  a  duty 
on  the  part  of  the  defendant  to  furnish  the  plaintiff  with  safe 
and  proper  means  of  access  to  the  dock  from  the  boat  which 
conveyed  her  thither. 

There  is  then  an  utter  absence  of  proof  of  any  fact  upon 
which  the  negligence  of  the  defendant's  servants  at  the  time 
of  the  accident  to  the  plaintiff  could  be  predicated,  and  no 
error  was  committed  by  the  trial  judge  in  directing  a  dismis- 
sal of  the  complaint. 


J.  F.  Daly,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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Thomas  W.  James,  Respondent,  against  James  Fobd,  Ap- 
pellant. 

(Decided  April  7th,  1890.) 

In  an  action  for  personal  injuries  it  appeared  that  plaintiff  entered  defend- 
ant's liquor  store  by  the  front  entrance  to  make  a  purchase,  and,  attempt- 
ing to  depart  by  a  side  door  which  he  had  often  used  as  a  means  of  exit, 
fell  into  a  cellar  opening  in  front  of  such  door,  which  was  in  use  and  un- 
covered, and  was  injured.  Plalntifif  testified  that  the  door  was  unlocked, 
and  that  there  was  Insufficient  light  to  see  the  opening,  while  defendant 
offered  evidence  that  the  door  was  locked  and  bolted,  and  plaintiff  was 
warned  against  its  use,  which  plaintiff  denied.  Held,  that  the  questions 
of  negligence  and  contributory  negligence  were  properly  submitted  to  the 
jury. 

The  complaint  alleged  ownership  of  the  premises  by  defendant,  while  the 
answer  admitted  that  he  occupied  the  premises  and  carried  on  business 
there.  Held,  that  the  failure  to  prove  ownership  was  not  a  material  vari- 
ance. 

In  an  action  for  personal  injuries  caused  by  defendant's  negligence,  a  person 
not  an  expert  may  testify  as  to  the  extent  of  plaintiff's  injury  immediately 
after  the  accident,  where  it  involves  only  a  description  of  his  appearance. 

Apf^^al  frpi^  a.  judgment  of  the  General  Term  of  the  City- 
Court  of  New  York,  affirming  a  judgment  of  that  court 
entered  on  the  verdict  of  a  jury  and  an  order  denying  a  mo- 
tion for  a  new  trial. 

H.  A.  Brann^  for  appellant. 

Otto  Horwitz^  for  respondent. 

BisCHOFF,  J. — Defendant  was  the  lessee  and  occupant  of 
the  store  situated  on  the  northeast  corner  of  Eisfhth  Avenue 
and  Fortieth  Street,  in  the  City  of  New  York,  where  he  was 
engaged  in  the  retail  liquor  business.  The  store  was  provided 
with  two  dooi-s  for  the  entrance  and  departure  of  customers, 
one  at  the  corner,  and  the  other  on  Fortieth  Street,  some 
distance  from  the  corner.  Outside  of  the  store  and  directly 
in  front  of  the  side  entrance  tljere  was  an  opening  leading  from 
the  street  to  the  cellar  under  the  store,  which,  when  not  in 
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use,  was  kept  covered.  On  the  night  of  October  9th,  1886, 
the  plaintiff,  having  entered  the  store  by  means  of  the  corner 
door  to  make  a  purchase,  attempted  to  depart  therefrom 
through  the  side  door,  and  fell  into  the  cellar  opening  which 
was  then  being  used  and  left  uncovered,  and  sustained  the 
injuries  alleged. 

Plaintiff  admitted  that  he  was  aware  of  the  existence  of 
the  cellar  opening,  that  he  had  frequently  entered  and  de- 
parted from  the  store  by  means  of  the  side  door,  walking  over 
the  opening  which  on  such  occasions  had  been  covered,  but 
testified  that  he  did  not  know  at  the  time  of  the  accident  that 
the  opening  was  in  use  or  uncovered,  that  there  was  insuffi- 
cient light  to  enable  him  to  see  the  opening,  and  that  he  was 
not  warned  or  cautioned  against  the  use  of  the  side  door  as 
an  exit  from  the  store. 

Defendant  claimed,  and  on  the  trial  supported  his  claim 
by  the  testimony  of  witnesses,  that  at  the  time  of  the  accident 
the  side  door  was  locked  or  bolted,  and  departure  from  the 
store  by  means  of  that  door  thereby  sought  to  be  prevented  ; 
that  plaintiff  was  warned  against  leaving  by  the  side  door, 
but  that  warning  was  unheeded ;  and  that  to  enable  him  to 
pass  through  the  side  entrance  into  the  street  the  plaintiff 
was  compelled  to  unlock  or  unbolt  the  door. 

On  this  evidence  the  coui-t  below  submitted  the  questions 
of  defendant's  negligence  and  plaintiff's  contributory  negli- 
gence to  the  jury,  who  found  a  verdict  for  the  plaintiff  in  the 
sum  of  five  hundred  dollars. 

No  tenable  ground  is  urged  by  defendant  for  reversal  of 
the  judgnient  of  the  lower  court.  Defendiint  was  engaged  in 
business  at  the  premises  where  the  accident  to  the  plaintiff 
occurred,  exposing  his  goods  for  sale  to  persons  wishing  to 
buy,  and  thereby  exteiuled  a  general  invitation  to  all  such 
persons  to  enter  his  store  for  that  purpose.  He  thereby  rep- 
resented the  premises,  and  the  means  of  entrance  and  de- 
parture provided  for  the  use  of  customers,  to  be  safe  and  free 
from  all  risk  of  injury.  It  thus  became  defendant's  duty  to 
exercise  reasonable  care  in  maintaining  the  premises  and  the 
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means  of  entrance  and  departure  at  all  times  in  such  con- 
dition that  others  visiting  his  store  upon  business  might  enter 
and  depart  with  safety  to  themselves,  and  for  an  injury 
arising  from  a  breach  of  that  duty  the  defendant  is  answer- 
able in  damages.  Customers  entering  the  premises  were  there- 
fore justified  in  assuming  that  the  ostensible  means  of  en- 
trance and  departure  were  reasonably  safe,  and  were  under  no 
obligation,  before  entering  or  departing,  first  to  ascertain  by 
careful  inspection  whether  or  not  it  was  safe  for  them  to  do 
so  (^Bunn  v.  Durante  9  Daly  889 ;  Aekert  v.  Lan9ing^  59  N. 
Y.  646  ;  Swords  v.  Edgar,  59  N.  Y.  28  ;  Leary  v.  Woodruff,  4 
Hun  99,  76  N.  Y.  617 ;  Coughtry  v.  Olohe  Woolen  Co,,  56  N. 
Y.  124). 

It  is  unquestionably  true  that  before  plaintiflp  can  recover 
he  must  appear  to  be  free  from  all  negligence  on  liis  part 
which  in  any  measure  contributed  towards  the  happening  of 
the  accident  resulting  in  his  injuries,  and  that  there  must  be 
affirmative  evidence  of  defendant's  negligence  which  led  to 
the  accident.  It  is  not  necessary,  however,  that  there  should 
be  direct  evidence  of  the  absence  of  contributory  negligence 
on  the  plaintiff's  part.  The  absence  of  such  contributory 
negligence  maybe  inferred  from  circumstances  (^Warner  y. 
New  York  Central  It,  Co,,  44  N.  Y.  465  ;  Wendell  v.  New  York 
Central  ^  H,  72.  R.  Co.,  91  N.  Y.  420 ;  Hackeford  v.  New  York 
R,  R.  Co,,  58  N.  Y.  654). 

When  plaintiff  rested  his  case  it  fully  appeared  that  de- 
fendant occupied  the  premises  for  the  purposes  of  his  busi- 
ness, that  plaintiff  entered  the  same  intending  to  make  a  pur- 
chase, that  he  attempted  to  depart  by  means  of  the  side  door, 
which  was  unlocked  at  tlie  time,  and  which  he  had  frequently 
used  as  a  means  of  exit,  and,  stepping  outward  towards  the 
street,  fell  into  the  cellar  opening  and  sustained  the  injuries 
for  which  he  asks  to  be  indemnified.  These  facts,  in  con- 
junction with  defendant's  duty  to  maintain  the  premises  and 
the  means  of  access  thereto  and  departure  therefrom  free  from 
all  risk  of  injury,  together  with  plaintiffs  right  to  assume 
that  this  duty  had  been  complied  with,  established  a  prima 
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fade  case,  and,  in  the  absence  of  evidence  tending  to  disprove 
plaintiffs  allegations,  he  was  entitled  to  recover.  The  motion 
to  dismiss  the  complaint  at  this  stage  of  the  proceedings  was 
t^ierefore  properly  denied.  Again,  when  the  evidence  for 
both  sides  was  submitted,  the  foregoing  facts  still  appeared, 
met  however  by  testimony  for  the  defense  that  the  fiide  door 
was  locked  or  bolted  and  departure  by  that  means  cut  off, 
but  that  plaintiff,  heedless  of  warnings  against  the  use  of  the 
side  door,  unlocked  or  unbolted  it,  and,  stepping  outside,  fell 
into  the  opening  and  was  injured.  These  facts  introduced 
for  the  defense  were  in  turn  met  by  the  denials  of  the  plaintiff, 
and  there  had  then  arisen  such  a  conflict  of  evidence  as  to  en- 
title the  plaintiff  to  have  the  questions  of  defendant's  neg- 
ligence and  his  own  contributory  negligence  submitted  to  the 
jury.  A  refusal  to  submit  those  questions  to  the  jury  would 
therefore  have  been  error,  and  for  the  reasons  above  stated 
the  refusal  of  the  court  to  set  the  verdict  aside  as  against  the 
evidence,  or  as  unsupported  by  the  evidence^  must  be  sus- 
tained. 

The  failure  to  prove  the  ownership  of  the  premises  by  the 
defendant  did  not  constitute  such  a  variance  of  proof  as  could 
have  misled  the  plaintiff.  The  complaint  alleged  that  de- 
fendant was  the  owner,  while  the  answer  admitted  that  he  oc- 
cupied the  premises  and  carried  on  his  business  therein.  These 
facts  supported  by  evidence  of  the  circumstances  attending 
the  acci<lent  substantially  established  the  plaintiff's  cause  ot 
action  alleged  in  the  complaint  {Dunn  v.  Durante  9  Daly 
889.) 

The  admission,  against  defendant's  objection,  of  the  testi- 
mony of  plaintiff's  wife  concerning  the  extent  of  her  husband's 
injuries,  was  not  error.  The  witness  was  not  called  upon  to 
testify  as  an  expert,  or  concerning  her  belief  or  thoughts,  or 
the  operation  of  her  mind,  but  to  state  the  visible  indications 
of  plaintiff's  injuries  immediately  after  the  accident,  and  her 
testimony  did  not  go  beyond  this.  There  is  no  good  reason 
for  excluding  evidence  of  the  injured  person's  appearance  im- 
mediately after  the  accident,  and  the  testimony  of  any  intel- 
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ligent  witness,  haying  knowledge  of  such  appeai-auce,  is  com- 
'  petent  for  that  purpose. 

Plaintiff  was  allowed  to  testify,  under  objection,  concern- 
ing the  reason  why  he  was  not  positive  who  was  with  "him  <jn 
returning  home  after  the  accident.  The  objection  was  as  to 
the  matej'iality  of  the  evidence,  but  it  appears  that  the  tesr- 
timony  was  elicited  to  explain  plaintiff^s  statement  on  cross- 
examination  that  he  could  not  identify  tlie  pei-son  accom- 
panying him  home,  and  in  that  connection  it  cannot  be  said  to 
have  been  immaterial,  and  the  objection  to  its  materiality 
conceded  the  competency  of  the  evidence  ( Ward  v.  KU- 
patrick,  86  N.  Y.  418). 

The  other  exceptions  on  defendant's  behalf  to  the  admission 
and  exclusion  of  evidence  are  equally  without  sufficient  merit 
to  warrant  a  reversal. 

The  order  of  the  General  Term  of  the  City  Court  affirm- 
ing the  judgment  of  the  court  below  should  be  affirmed,  with 
costs. 

Labbemore,  Ch.  J.,  and  J.  F.  Daly,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Henby  Jqbdan,  Respondentv  againnt  The  New  Tobk  & 
Hablem  Railboad  Company,  Appellant. 

(Decided  April  7th,  1890.) 

In  an  action  for  personal  Injuries  to  plaintiff,  shown  to  have  been  of  the 
most  serious  character,  entailing  confinement  to  the  house  and  to  his  bed 
for  a  long  period,  great  suffering  of  body  and  anxiety  of  mind,  expensive 
surgical  treatment,  besides  ordinary  attendance  of  physicians,  and  the  am- 
putation of  a  large  portion  of  one  of  his  feet,  the  jury  found  a  verdict  for 
plaintiff  for  $11,000.  Held^  that  the  judgment  thereon  should  not  be 
reversed,  simply  because  plaintiff  was  advanced  in  years. 

Appeal  from  a  judgment  of  this  court  entered  on  the  ver- 
dict of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 
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The  action  was  brought  for  personal  injuries  to  plaintiffs 
alleged  to  have  been  caused  by  the  negligence  of  the  driver 
of  one  of  defendant's  horse  cai*s,  on  wliich  plaintiff  was  a  pas- 
senger, who,  after  stopping  it  to  allow  plaintiff  to  alight  from 
the  front  platform,  started  it  again  while  plaintiff  was  in  the 
act  of  stepping  down,  whereby  he  was  thrown  under  the  car 
and  run  over  by  the  wheels.  At  the  trial,  the  jury  found  a 
verdict  for  plaintiff  for  $11,000.  A  motion  by  defendant  for 
a  new  trial  was  denied,  and  judgment  was  entered  on  the  ver- 
dict. From  the  judgment  and  the  order  denying  its  motion 
for  a  new  trial,  defendant  appealed. 

Henry  H,  Anderson^  for  appellant. 

Hugh  L.  Oohy  for  respondent. 

Labbemobe,  Cb.  J. — Upon  the  main  facts  alleged  and 
proved  there  is  very  little  to  be  said.  Plaintiff  offered  abun- 
dant proof  from  which  the  jury  might  infer  negligence  on  the 
part  of  the  defendant's  servant,  and  absence  of  contributory 
negligence.  The  learned  judge  corrrectly  ruled  on  all  ques- 
tions submitted  to  him,  and  properly  presented  the  case  to 
the  jury  for  their  determination.  The  only  possible  question 
that  could  arise  for  consideration  is  that  of  the  amount  of  the 
damages  awarded.  The  learned  counsel  for  appellant  claims 
that  these  are  excessive.  I  have  carefully  considered  the  facts 
of  the  case,  and  the  authorities  which  he  cites,  and  have 
reached  the  conclusion  that  the  verdict  of  the  jury  should  not 
be  disturbed.  The  evidence  shows  that  the  plaintiff,  though 
a  man  of  advanced  y eai*s,  was  engaged  in  business  at  the  time  of 
the  accident,  and  that  he  has  since  been  unable  to  attend  to  any 
business.  He  testified  that  he  told  the  driver  to  stop  the  car 
before  alighting,  and  it  appears  that  said  car  was  at  a  stand- 
still before  he  attempted  to  step  down.  While  he  was  in  the 
act  of  descending,  the  driver  started  the  car ;  and  he  was 
thrown  down,  and  run  over  by  the  wheels.  The  injuries  he 
suffered  were  of  the  most  serious  character,  entailing  confine- 
ment to  the  house  and  to  his  bed  for  a  long  period,  great 
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suffering  of  body  and  anxiety  of  mind,  expensive  surgical 
treatment,  besides  ordinary  attendance  of  physicians,  and  the 
amputation  of  a  large  portion  of  one  of  his  feet.  The  learned 
counsel  for  respondent,  in  his  brief,  has  cited  many  cases 
where  verdicts  for  a  much  larger  amount  than  the  present 
one,  of  $11,000,  were  sustained  on  appeal  for  injuries  not  as 
serious  in  chai*acter  as  those  upon  the  trial  of  this  action.  If 
the  plaintiff  had  been  a  young  man,  or  a  man  in  the  prime  of 
life,  we  hardly  think  it  would  be  seriously  claimed  that  such 
sum  was  excessive,  under  such  circumstances.  We  do  not  feel 
called  upon  to  reduce  this  amount  simply  because  the  claim- 
ant is  advanced  in  yeara.  Presumably,  this  factor  was  taken 
into  consideration  by  the  jury  in  awarding  the  amount.  This 
is  a  question  peculiarly  within  their  province  ;  and  there  is 
nothing  in  the  evidence  to  make  it  seem  probable  that  they 
were  influenced  by  passion  or  prejudice,  or  any  other  im- 
proper motive.  The  judgment  appealed  from  should  be 
affirmed,  with  costs. 

J.  F.  Daly  and  Bisghoff,  J  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Jacob  Kbahner,  Respondent,  against    John    Heilmak, 

Appellant. 

(Decided  April  7th,  1880.) 

In  an  action  in  a  district  court  an  adjournment  was  taken  in  order  to  allow 
defendant  to  produce  his  sureties  to  justify  on  an  undertaking  offered  for 
a  removal  of  the  cause,  but  he  failed  to  appear  on  the  adjourned  day,  and 
his  default  was  taken.  Subsequently  the  default  was  vacated  and  defend- 
ant permitted  to  defend  on  depositing  the  amount  of  plaintiff*s  claim  and 
costs  with  the  coiut  and  signing  a  stipulation  to  that  effect,  and  the  case 
was  thereafter  adjourned  several  times.  Held^  that  defendant  by  his  stipu- 
lation and  the  subsequent  proceedings  waived  his  right  to  a  removal. 

In  an  action  to  recover  broker's  commissions  for  procuring  a  purchaser  for 
real  estate,  affirmative  proof  of  the  pecuniary  responsibility  of  the  proposed 
purchaser  is  not  necessary  to  entitle  plaintiff  to  recover,  where  defendant 
accepted  such  purchaser.  -     • 
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Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Fifth  Judicial  District. 

The  facts  are  stated  in  the  opinion* 

E,  B.  Amende  for  appellant. 
Jacob  Levy^  for  respondent. 

J.  F.  Daly,  J. — The  first  question  raised  by  the  appeal  is 
whether  the  undertaking  filed  by  defendant  and  the  proceed- 
ings thereon  required  the  removal  of  this  cause  to  this  court 
for  trial.  The  defendant  upon  the  return  day  of  the  sum- 
mons offered  an  undertaking  which  was  rejected,  but  leave 
to  file  another  undertaking  was  gi*anted  and  an  adjournment 
Jiad  for  the  production  of  sureties  to  justify.  The  undertak- 
ing was  filed,  but  upon  the  adjourned  day  defendant  did  not 
appear  with  the  sureties,  his  default  was  taken,  and  judgment 
rendered  in  plaintiff^s  favor.  This  judgment  was  subse- 
quently vacated  and  the  default  opened  and  the  defendanit 
permitted  to  come  in  and  defend,  upon  the  deposit  by  liim  of 
the  amount  of  plaintiff's  demand,  with  costs  and  interest,  with 
the  clerk  of  the  district  court.  A  stipulation  to  that  effect 
was  signed  and  an  order  entered  thereon.  The  trial  of  the 
cause  was  adjourned  thereafter  from  time  to  time  ;  when  it 
finally  came  on  for  trial  defendant  produced  the  sureties  upon 
his  undertaking  and  required  the  justice  to  make  an  order 
removing  the  cause.     This  was  refused. 

The  defendant  undoubtedly  waived  his  right  to  remove  the 
cause,  by  his  stipulation  and  subsequent  proceedings,  all 
which  were  inconsistent  with  the  position  he  afterwards 
assumed  that  the  proceeding  to  remove  was  still  pending. 
His  acceptance  of  a  stipulation  to  come  in  and  defend  upon 
the  merits,  after  his. default,  would  have  been  a  waiver.  If 
the  stipulation  had  gone  no  farther  than  to  open  the  default 
in  failing  to  produce  his  sureties  for  justification,  he  would 
have  been  restored  to  his  rights  as  they  existed  at  the  instant 
of  the  default,  and  such  rights  were  to  have  his  sureties  jus- 
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tify  and  his  undertaking  approved.  Until  the  undertaking 
was  disposed  of,  the  justice  could  do  nothing ;  but  the  defend- 
ant could  waive  the-  duty  imposed  upon  the  justice  by  the 
filing  of  the  undertaking,  and  could  give  him  power  to  pro- 
ceed with  the  cause  (Hogan  v.  Devlin^  2  Daly  184).  A 
stipulation  to  come  in  and  defend  upon  the  merits  was  an 
abandonment  of  the  proceeding  to  remove;  so  was  the  pay- 
ment into  the  district  court  of  the  amount  of  the  claim,  costs, 
and  interest,  under  the  stipulation  requiring  it,  for  this  was 
tantamount  to  a  submission  of  the  controversy  to  that  coui-t, 
or  to  an  expression  of  an  intention  to  try  it  there ;  so  like- 
wise was  the  adjournment  of  the  trial  of  the  cause  from  time 
to  time.  There  was  a  clear  waiver  of  the  right  to  remove, 
and  the  justice  had  power  to  try  the  cause. 

We  cannot  disturb  the  judgment  upon  the  facts  or  the  law. 
The  plaintiff's  case  was  clearly  proved.  His  assignors,  Kra- 
kower  &  Robinson,  real  estate  brokers,  were  authorized, 
according  to  the  testimony  of  Krakower,  to  sell  the  defend- 
ant's house  and  lot  in  Norfolk  Street  for  $26,000,  and  having 
found  a  person  who  expressed  her  willingness  to  take  it  at 
that  price,  introduced  her  to  defendant,  who  accepted  her  as 
a  purchaser,  but  afterwards  declined  to  execute  a  contract 
with  her.  No  proof  of  the  pecuniary  responsibility  of  the 
proposed  purchaser  was  offered,  but  the  legal  presumption  is 
that  she  was  solvent  and  able  to  perform  the  contract  she  was 
willing  to  make.  Besides,  the  defendant  said  he  was  satisfied 
to  sell  to  her.  The  meeting  of  the  minds  of  the  parties  was 
thus  proved.  The  defendant,  his  wife,  his  son,  and  another 
witness  contradicted  the  testimony  of  plaintiff's  assignor  Kra- 
kower (the  sole  witness  on  plaintiff's  behalf),  but  there  were 
circumstances  that  the  justice  had  a  right  to  consider  in 
weighing  their  testimony,  and  his  finding  in  favor  of  plaint- 
iff's solitary  witness  cannot  be  disturbed. 

Labbemore,  Ch.  J.,  and  Bischoff,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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RiCHABD  Lathebs,  Appellant,  against  Jacob  H.  Hunt, 

Respondent. 

(Decided  AprU  7th,  1890.) 

Defendant,  being  indebted  to  plaintiff  for  rent,  executed  to  him  a  chattel 
mortgage  of  his  household  goods  on  the  demised  premises.  Defendant 
subsequently  abandoned  the  premises  and  the  goods,  and  plaintiff  took 
possession  thereof.  Held,  that  his  taking  possession  and  caring  for  the 
goods  did  not  constitute  a  conversion  thereof,  or  an  appropriation  of  them 
in  satisfaction  of  the  mortgage  debt. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Eleventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
Joseph  Walmsley^  for  appellant. 
2/.  B.  Bunnell^  for  respondent. 

BiscHOPP,  J. — ^Defendant,  being  indebted  to  plaintiff  in 
the  sum  of  one  hundred  and  fifty  dollars  for  rent  of  a  flat  at 
179  East  93rd  Street  in  the  City  of  New  York,  and  intending 
to  secure  the  payment  thereof,  executed  and  delivered  to  the 
plaintiff  a  niortgage  upon  certain  household  furniture  and 
carpets  contained  in  the  premises.  The  mortgaged  chattels 
having  been  abandoned  by  defendant,  plaintiff  assumed  pos- 
session thereof,  and  while  still  in  such  possession  brought  this 
action  to  recover  from  the  defendant  the  amount  of  arrears 
of  rent  to  secure  the  payment  of  which  the  mortgage  was 
given.  Upon  the  trial  the  defendant  contended  that  the  pos- 
session of  the  mortgaged  chattels  by  the  mortgagee  operated 
as  a  satisfaction  of  the  mortgage  debt,  and  the  trial  justice, 
sustaining  defendant's  contention,  rendered  judgment  in  his 
favor. 

At  common  law  possession  of  the  mortgaged  chattels  by 
the  mortgagee  was  essential  to  the  validity  of  the  mortgage. 
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This  is  still  the  law  of  this  state  in  the  case  of  inoLtgsiges  not 
filed  as  prescribed  by  statute,  such  filing  being  iiUowed  only 
as  a  substitute  for  possession  by  the  mortgagee,  and  there  is 
nothing  in  the  statute  wliich  prevents  tlie  mortgagee  from 
filing  his  mortgage  and  having  possession  of  the  mortgaged 
chattels  as  well.  See  Laws  1833  c.  279  (3  Rev.  St.  Banks 
Bros.  7th  ed.  p.  2249,)  §  1. 

So,  also,  at  common  law,  which  remains  unchanged,  the 
moilgagee  of  chattels  could  proceed  in  three  distinct  methods 
to  recover  the  mortgage  debt.  He  could  bring  an  action  at 
law  for  the  amount,  and  sell  the  mortgaged  chattels  under 
judgment  obtained  therein,  or  he  could  bring  an  action  to 
foreclose  the  mortgage,  or  sell  the  chattels  under  a  power  of 
sale  expressly  conferred  by  the  terms  of  the  mortgage  (Her- 
man on  Chattel  Mortgages,  p.  484,  §§  206,  207 ;  Freeman  on 
Chattel  Mortgages,  p.  488 ;  Mder  v.  Rouse^  15  Wend.  218 ; 
Sterling  v.  Rogers^  26  Wend.  668). 

"A  mortgagee  does  not  lose  his  right  to  the  mortgaged 
property  by  obtaining  judgment  on  the  mortgage  note  and 
then  seizing  it  on  execution.  The  property  is  pledged  as 
security  for  the  debt,  and  is  not  taken  in  liquidation  of  it, 
and  a  judgment,  while  it  may  be  a  merger  of  the  note  so  that 
no  other  action  can  be  maintained  on  it,  will  not  extinguish 
the  security ;  that  remains  as  security  for  the  debt,  no  matter 
what  form  it  takes,  until  the  debt  itself  is  extinguished.'* 
(Herman  on  Chattel  Mortgages,  p.  487,  §  207). 

And  the  principles  governing  the  relative  rights  and  obliga- 
tions of  mortgagor  and  mortgagee  in  this  respect  are  not 
distinguishable  from  those  governing  the  rights  of  pledgor 
and  pledgee,  and  the  latter  can  maintain  an  action  on  the 
debt  without  offering  to  return  the  collateral  (Jamei  v. 
Hamilton,  63  N.  Y.  616). 

Defendant  having  conceded  his  indebtedness  to  the  plaint- 
tiff  in  the  amount  claimed,  it  follows  from  the  foregoing  that 
plaintifif  should  have  had  judgment. 

Labbemobe,  Ch.  J.,  concurred. 
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J.  F.  Daly,  J. — It  is  undoubtedly  true  that  a  conversion 
by  the  mortgagee  of  mortgaged  property  entitles  the  mort- 
gagor to  a  credit  upon  the  debt  to  the  extent  of  the  value  of 
the  property  so  converted  (Small  v.  Herkimer  Manuf,  Co.y 
2  N.  Y.  889).  But  there  is  no  proof  of  convereion  in  this 
case.  If  the  allegations  of  the  answer  be  taken  as  averments 
of  conversion,  still  no  evidence  was  offered  that  sustains 
them.  There  was  no  conversion  of  the  furniture  when  the 
tenant  moved  out,  leaving  it  in  the  flat  and  in  the  possession 
of  Mrs.  Bryan  to  whom  he  gave  express  permission  to  use  it 
while  she  occupied  the  premises.  After  she  moved  away,  in 
July,  1888,  the  plaintiff  took  possession  of  it  and  placed  it  in 
other  flats,  sending  the  carpets  to  be  cleaned.  He  had  a 
right  to  possession,  and  his  act  in  taking  possession  did  not 
satisfy  the  debt,  as  Judge  Bischoff  has  pointed  out.  There 
is  no  proof  that  the  fbrniture  was  subsequently  let  with  any 
other  apartment,  or  used  by  the  plaintiff,  or  by  any  person 
with  his  consent. 

I  concur  that  the  judgment  should  be  reversed,  with  costs, 
and  a  new  trial  ordered. 

Judgment  reversed,  with  costs,  and  new  trial  ordered. 


Louis  Levy,  Respondent,  against  Thebesa  Coogan,  Appel- 
lant. 

(Decided  April  7th,  1800.) 

It  is  not  essential,  to  entitle  a  real  estate  broker  to  commissions,  that  he 
should  have  procured  a  purchaser  upon  the  precise  terms  named  by  the 
principal  at  the  time  of  employment.  If,  through  the  instrumentality  of 
the  broker,  the  buyer  and  seller  meet  and  negotiations  are  thus  opened  up 
between  them,  which,  continuing  without  withdrawal  of  either  party  there- 
from, culminate  in  a  sale,  though  for  a  less  sum  than  originally  demanded 
and  upon  terms  deviating  from  tho«e  at  first  fixed  by  the  principal,  the 
broker  is  entitled  to  his  commissions. 

In  an  action  by  a  real  estate  broker  to  recover  commissions,  the  deed  from 
defendant,  containing  an  admission  of  the  receipt  of  a  certain  sum  as  the 
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purchase  price,  is  competent  evidence  by  plaintiff  to  prove  the  fact  of  sale, 
and  the  sum  at  which  made  and  the  amount  of  plaintiff's  commissions. 
The  considaration  named  in  the  contract  of  sale  between  defendant  and 
the  purchaser  is  not  conclusive  upon  plaintiff. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Covut  of  New  York  affirming  a  judgment  of  that  court  en* 
tered  on  the  verdict  of  a  jury. 

Martin  J.  Early^  for  appellant. 

Alfred  Steckler^  for  respondent. 

BiscHOPP,  J. — The  judgment  appealed  from  was  rendered 
upon  the  verdict  of  a  jury,  but  the  case  on  appeal  contains  no 
order  denying  defendant's  motion  for  a  new  trial,  and  an  in- 
spection of  the  notice  of  appeal  does  not  disclose  an  appeal 
from  such  an  order.  This  court  is  therefore  precluded  from 
reviewing  the  facts,  excepting  so  far  as  may  bo  necessary  to 
ascertain  if  there  was  sufficient  evidence  to  sustain  the  ver- 
dict (Code  Civ.  Pro.  §§  1346  and  1347,  made  applicable  to 
appeals  from  the  City  Court  to  this  court  by  §§  1.344,  3191, 
and  3192 ;  Wright  v.  Hunter,  46  N.  Y.  409 ;  Roos  v.  World  Mut. 
Life  Ins.  Co.,  4  Hun  133  and  64  N.  Y.  236 ;  Godfrey  v. 
Moser,  66  N.  Y.  250,  252 ;  Mrman  v.  Rothchild,  23  Hun  273). 

It  was  admitted  by  the  pleadings  that  plaintiff  was  engag- 
ed in  business  in  the  city  of  New  York  as  a  real  estate  brok- 
er ;  that  he  was  employed  by  defendant  to  procure  a  pur- 
chaser for  the  premises  Nos.  86, 88,  and  90  James  Street;  and 
that  the  usual  commissions  of  brokers  for  similar  services  were 
one  per  centum  of  the  purchase  money.  The  only  issue  to 
be  tried  was  as  to  the  performance  by  the  plaintiff  of  the  ser- 
vices required  of  him,  and  in  support  of  plaintiff's  claim  of 
performance  he  testified  that  Matthew  Coogan  (who  was  con- 
ceded to  have  been  defendant's  authorized  agent  for  that  pur- 
pose) directed  him  to  procure  a  purchaser  in  the  sum  of  nine- 
ty-three thousand  dollars  for  the  three  houses ;  that  he  (plaint- 
iff) called  the  attention  of  Solomon  Kushewsky  and  Raphael 


NEW  YORK— APRIL,  1890.  189 


Levy  V.  Coogan. 


Kushewskj  to  the  premises  and  introduced  them  to  defend- 
ant's  agent  as  peiBons  wishing  to  buy;  that  defendant's 
agent  negotiated  with  the  Kushewskys  concerning  the  amount 
of  purchase  money  required,  and  finally  consented  to  accept 
ninety  thousand  dollai*s  for  the  entire  premises,  and  that  there- 
upon Solomon  Kuskewsky  purchased  No.  86  for  thirty  thou- 
sand dollars,  the  commissions  on  which  were  paid  to  the 
plaintiff.  It  also  appeared  in  evidence  that  by  mutual  un- 
derstanding the  sale^of  Nos.  88  and  90  was  postponed  until  the 
return  of  Raphael  Kushewsky  from  Troy,  and  that  about  a 
month  later  the  last  mentioned  houses  were  conveyed  to 
Raphael  Kushewsky  for  sixty  thousand  dollars,  that  being  the 
consideration  named  in  the  deed  admitted  in  evidence.  I 
fail  to  see  any  su£5cient  ground  for  holding  that  these  facts 
did  not  establish  plaintiff  as  the  procuring  cause  of  the  sale, 
or  that  he  did  not  fully  comply  with  every  requisite  to  his 
right  of  recoveiy  of  the  commissions  claimed.  It  is  true  that 
the  evidence  for  defendant  tended  to  establish  facts  inconsis- 
tent with  those  claimed  for  the  plaintiff,  but  it  was  the  pro- 
vince of  the  jury  to  accept  the  one  and  reject  the  other,  and 
they  having  by  their  verdict  pronounced  in  favor  of  the  plaint- 
iff, the  evidence  introduced  on  his  behalf  established  the  facts 
claimed  for  him,  and  these  entitle  him  to  the  judgment  ren- 
dered. 

The  trial  justice's  charge  to  the  juiy  was  most  lucid  and 
exhaustive.  It  was  fully  supported  by  the  evidence  and  cor- 
rectly stated  the  law  applicable  to  the  facts.  The  deed  from 
defendant  to  Raphael  Kushewsky,  containing  an  admission  by 
defendant  of  the  receipt  of  sixty  thousand  doUara  purchase 
money,  was  competent  evidence  to  prove  the  fact  of  the  sale, 
the  sum  for  which  the  sale  was  made,  and  the  amount  of 
commissions  to  which  plaintiff  was  entitled,  and  the  court 
properly  instructed  the  jury  that  this  evidence  might  be  con- 
sidered by  them  in  their  determination  of  these  questions. 
The  consideration  named  in  the  contract  of  sale  between 
Raphael  Kushewsky  and  defendant  was  not  conclusive  upon 
the  plaintiff. 
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Defeudant's  counsel  requested  the  court  to  instruct  the 
jury  that  plaintiff  was  not  entitled  to  a  recovery  unless  it  satis- 
factorily appeared  that  he  had  effected  a  sale  at  the  sura  and 
upon  the  terms  fixed  by  defendant  at  the  inception  of  plain- 
tiff^s  employment,  and  that,  though  the  sale  was  made  to  the 
peraou  procured  by  plaintiff,  if  it  was  made  for  less  than  he 
was  originally  requested  to  obtain  or  upon  terms  essentially 
differing  from  those  originally  fixed  by  defendant,  he  waa 
not  entitled  to  the  commissions.  The  legal  propositions  in- 
volved in  these  requests,  while  not  absolutely  incorrect,  were 
not  sufficiently  broad  to  make  them  applicable  to  the  facts, 
and  were  therefore  justly  denied.  The  justice  charged  that 
to  entitle  plaintiff  to  recover  he  must  establish  to  the  satisfac- 
tion of  the  jury  ^'  that  the  sale  was  at  the  price  at  which  he 
was  authorized  to  sell,  or  a  price  satisfactory  to  his  principal 
under  the  employment  which  he  claims  was  made ; "  and  this 
amply  stated  the  legal  principles  affecting  plaintiff^s  right  to 
recover.  It  is  not  essential,  to  entitle  a  broker  to  his 
commissions,  that  he  should  have  procured  a  purchaser  upon 
the  precise  terms  named  by  the  principal  at  the  time  of  the 
employment.  If,  through  the  instrumentality  of  the  broker, 
the  buyer  and  seUer  meet  and  negotiations  are  thus  opened 
between  them,  which,  continuing  without  withdrawal  by 
either  party  therefrom,  culminate  in  a  sale,  though  for  a  sum 
less  than' that  originally  demanded  and  upon  terms  deviating 
from  those  at  first  fixed  by  the  principal,  I  can  see  no  equi- 
table ground  in  suppoi't  of  the  claim  that  the  broker  has  not 
been  the  procuring  cause  of  the  sale,  and  has  not  for  that  rea- 
son earned  the  commissions.  The  principal  possessess  an 
undoubted  right  to  adhere  to  the  price  and  terms  ori^nally 
fixed,  but  if  he  deviates  therefrom  and  consents  to  a  modifica- 
tion thereof,  and  thereupon  concludes  a  sale  with  the  person 
procured  by  the  broker,  he  ratifies  the  latter^s  departure  from 
bis  instructions  and  is  liable  for  the  commissions.  V/hile  I 
have  not  been  able  to  find  any  reported  case  in  which  this 
question  appears  to  have  been  adjudicated  by  any  court  of  this 
state,  I  know  of  no  legal  principle  in  conflict  with  the  above 
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view,  and  they  are  fully  supported  by  the  decisious  in  Dex- 
ter y.  Campbell  (187  Mass.  198)  and  Potvin  \.  Curran  (13 
Neb.  802) ;  the  first  being  a  case  for  commissions  on  the  sale 
of  stock,  the  second  of  real  estate,  but  the  goyerning  princi- 
ples being  alike  in  both  cases.  Neither  are  these  views  in 
conflict  with  the  decision  in  Sibbald,  v.  Bethlehem  Iron  Co. 
(83  N.  Y.  878),  cited  by  defendant's  counsel,  and  Briggs  v. 
Route  (1  Abb.  Ct.  App.  Dec.  189). 

The  two  cases  last  cited  hold  only  that  although  the  brok- 
er may  have  been  the  means  of  fii-st  bringing  the  parties  to- 
gether and  of  opening  negotiations  between  them,  yet  if 
the  negotiations  are  unproductive  and  the  parties  in  good 
faith  withdraw  therefrom  and  abandon  the  proposed  purchase 
and  sale,  a  subsequent  renewal  of  negotiations  or  sale  upon 
the  same  or  different  terms  does  not  entitle  the  broker  to  the 
commissions,  and  that  he  cannot  in  such  a  case  be  said  to 
have  been  the  procuring  cause  of  the  sale,  a  proposition  to 
which  I  unqualifiedly  assent. 

The  exceptions  taken  by  defendant  during  the  progress  of 
the  trial  were  not  specially  urged  upon  this  appeal,  but  an 
examination  thereof  does  not  reveal  any  error  which  would 
entitle  defendant  to  a  reversal. 

The  judgment  of  the  General  Term  of  the  City  Court 
affirming  the  judgment  of  that  court  should  be  affirmed,  with 
costs. 

Larremobe,  Ch.  J.,  and  J.  F.  Dalt,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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Sophia  L.  Mattern,  Appellant,  against  Russell  Sage, 

Respondent. 

(Decided  April  7th,  1800.) 

A  broker  holding  stock  as  partial  security  for  a  debt,  with  the  right  to  sell  it 
at  any  time  to  protect  himself,  is  not  legally  obligated  to  sell  and  realize* 
upon  it  before  bringing  action  or  coimterclaiming  apon  the  debt,  where 
the  debtor  has  not  directed  a  sale. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

f 

Ira  Shafevj  for  appellant. 

Henri/  S,  Bennett^  for  respondent. 

Labremore,  Ch.  J. — The  main  controversy  in  this  action 
was  on  the  facts.  There  was  a  direct  conflict  of  evidence 
between  the  parties  upon  all  the  material  facts,  but,  as  de- 
fendant was  corroborated  in  so  many  important  points  by 
plaintiffs  own  letters,  we  do  not  see  how  the  learned  referee 
could  Jbave  reached  any  other  conclusions  than  those  em- 
bodied in  his  report. 

The  defendant  was  not  legally  obligated  to  sell  and  realize 
upon  the  stock  he  holds  as  partial  security  for  the  debt,  before 
counterclaiming  and  demanding  judgment  for  the  whole 
amount.  Defendant  claims,  and  the  referee  has  found,  that 
defendant  has  been  holding  this  stock  for  plaintiffs  account 
for  several  years,  and  plaintiff  has  never  directed  a  sale  there- 
of»  Because  a  broker  has  the  right  to  sell  stock  out  at  any 
time  to  protect  himself,  it  does  not  follow  that  he  is  obliged 
to  follow  this  course  if  he  chooses  to  take  the  risk  of  his  prin- 
cipal's eventually  making  good  any  loss  that  may  occur 
(See  First  National  Bank  v.  Wood,  71  N.  Y.  409).  In  the 
case  at  bar  it  appears  that  the  stock  has  been  held  for  such  a 
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long  period  with  full  knowledge  and  by  mutual  ari*angement 
of  the  parties,  presumably  in  the  expectation  of  a  rise.  It  is 
therefore  equitable,  as  well  as  legally  justifiable,  that  when 
the  broker  is  sued  by  his  principal  on  account  of  this  and 
other  transactions,  he  should  be  allowed  to  counterclaim 
whatever  indebtedness  exists  at  the  time,  without,  in  default 
of  a  direct  order,  being  obliged  to  depart  from  the  former 
arrangement. 

The  judgment  appealed  from  should  be  afiSrmed,  with 
costs. 

BiscHOFF,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


John  Moench,  Respondent,  dgain9t  Mary  Tung,  Appellant. 

(Decided  April  7th,  1890.) 

The  Court  of  Common  Pleas,  on  reyersing  the  final  order  of  a  district  conrt 
in  summary  proceedings,  has  power,  under  sections  2260  and  8213  of  the 
Code  of  ClTil  Procedure,  to  order  a  new  trial. 

Appeal  from  final  order  of  a  district  court  in  the  city  of 
New  York  in  summary  proceedings  for  recovery  of  possession 
of  real  property. 

Upon  trial  by  jury  in  the  district  court,  a  verdict  was  ren- 
dered for  plaintiff.  From  the  final  order  in  favor  of  plaintiff 
entered  thereon,  defendant  appealed  to  this  court.  On  the 
hearing  of  the  appeal,  the  order  was  reversed  and  a  new 
trial  ordered.  Subsequently,  a  reargument  was  ordered  on 
the  question  whether,  upon  reversing  the  final  order  of  the 
justice,  this  court  had  power  to  order  a  new  trial. 

F.  J.  Bischoff^  for  appellant. 

C  S.  Preyer^  for  respondent. 


144  COURT  OF  COMMON  PLEAS. 

Moench  v.  Yung. 

J.  F.  Daly,  J. — The  section  of  the  Code  relating  to  appeals 
from  final  orders  in  summary  proceedings  provides  that: 
^^  An  appeal  may  be  taken  from  a  final  order,  made  as  pre- 
scribed in  this  title,  to  the  same  court,  within  the  same  time, 
and  in  the  same  manner,  as  where  an  appeal  is  taken  from  a 
judgment  rendered  in  the  court  of  which  the  judge  or  justice 

is  the  presiding  officer,  and  with  like  effect "     (Code 

§  2260).  Turning  to  the  section  of  the  Code  which  regulates 
appeals  from  judgments  rendered  in  the  district  courts,  it  is 
found  that  this  court  has  power  to  reverse,  affirm,  or  modify 
the  judgment  appealed  from,  and,  where  a  judgment  is  re- 
versed, to  order  a  new  trial  (Code  §  3213).  These  sec- 
tions read  together  seem  to  give  us  the  power  to  order  a  new 
trial  in  the  summary  proceeding.  Appeals  in  such  proceed- 
ings are  taken  with  the  "  like  efiFect "  as  appeals  from  judg- 
ments. With  like  effect  means  with  like  result :  and  this 
includes  any  disposition,  in  the  one  case,  which  the  appellate 
court  could  make  in  the  other.  In  the  case  of  Clark  v. 
Carroll  (1  Civ.  Pro.  Rep.  298,  note^^  I  held  that  the  provisions 
of  the  Code  that  an  appeal  from  the  district  courts  should  be 
taken  **  in  the  manner  "  prescribed  for  appeals  from  justices 
of  the  peace,  authorized  the  same  disposition  of  the  former 
appeal  which  could  be  made  of  the  latter :  that  the  "  manner 
of  taking  "  includes  the  manner  of  disposing,  when  there  is 
no  other  provision  as  to  how  the  appeal  shall  be  heard  and 
determined  or  as  to  the  award  of  costs  therein  (See  sections 
3218,  3060,  and  3067  as  they  existed  in  May,  1881,  the  date 
of  the  decision). 

It  is  contended,  however,  by  the  appellant  that  sections 
2260  and  3213  should  not  be  read  together,  for  the  reason 
that  section  3213  was  amended  in  1883  by  the  addition  of 
the  clause  giving  power  to  order  new  trials ;  that  prior  to 
that  date  this  court  could  only  reverse,  modify,  or  affirm  the 
judgments  of  the  district  courts;  and  such  effect  and  no  other 
was  intended  by  the  legislature  in  enacting  in  1879  section 
2260,  assimilating  the  practice  on  appeals  from  final  orders  in 
summaiy  proceedings  to  appeals  from  judgments.     This  con- 
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tention  is,  however,  directly  opposed  to  the  well  settled  rule 
of  interpretation  that  "  all  acts  on  the  same  subject  whenever 
passed  are  what  is  termed  inparimateriay  are  to  be  construed 
as  if  constituting  one  act,  and  are  to  be  so  interpreted  that 
all  of  them  and  all  their  claims  may  be  operative ''  (1  Edm. 
Stat,  xviii). 

It  is  also  suggested  that,  as  the  Code  (§  2263)  provides 
for  restitution  in  case  of  reversal  in  summary  proceedings, 
this  excludes  the  power  to  make  any  other  disposition 
if  the  order  be  revei-sed.  If  this  section  contained  an  enact- 
ment respecting  the  powers  of  the  appellate  court  over  the 
appeal,  we  should  probably  be  compelled  to  hold  it  to  be 
exclusive  and  to  negative  the  claim  of  any  power  not  ex- 
pressly conferred ;  but  the  section  evidently  refera  to  the 
power  of  ordering  restitution,  only — a  power  which  is  merely 
collateral  to  the  disposition  of  the  appeal. 

A  new  trial  was  ordered  in  this  case,  and  that  decision 
should  not  be  disturbed.  As  to  the  application  for  restitu- 
tion, I  think  it  should  be  denied  (under  the  circumstances 
of  the  case)  with  leave  to  renew  in  case  the  landlord  fails  to 
proceed  with  diligence  in  procuring  the  new  trial  to  be  had. 
There  should  be  no  costs  of  this  reargument,  as  the  question 
is  a  new  one. 

Labremobe,  Ch.  J.,  concurred. 

Order  accordingly. 


James  Mooney,    Respondent,   against  The    New  York 
Elevated  Railroad  Company  et  aZ.,  Appellants. 

(Decided  April  7th,  1800.) 

Pkiotiff  owned  a  lot  running  throngh  from  a  street  on  which  defendant's 
elevated  railroad  was  constructed  to  another  parallel  street.  On  both 
ends  of  the  lot  were  buildings  fronting  on  their  respective  streets  and 
wholly  disconnected.    Held,  in  an  action  for  damases  from  the  construc- 
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tion  and  operation  of  the  road,  that  the  allowance  of  damages  for  the  rear 
structure  was  erroneous. 

TVhere  a  decrease  in  rental  value  of  premises  is  due  in  part  to  a  change  in  the 
business  character  of  the  neighborhood,  it  is  error  to  allow,  as  damages 
to  such  premises  from  the  construction  and  operation  of  an  elevated  rail- 
road, the  whole  difference  in  value  before  and  after  the  construction  of  the 
road. 

Defendants  in  such  an  action  cannot  object  to  the  refusal  of  the  court  to 
allow  evidence  of  the  decline  in  rents  of  the  neighboring  property,  where 
evidence  of  the  same  character  offered  by  plaintiff  has  been  ezdoded  on 
defendants'  objection. 

Appeal  from  a  judgment  of  this  court  entered  on  a  trial 
by  the  court  without  a  jury. 

The  action  was  brought  to  recover  for  dawages  to  plaiut- 
iflTs  premises,  No.  899  Greenwich  Street  in  the  City  of  New- 
York,  from  the  construction  and  operation  by  defendants,  in 
that  street  in  front  of  the  premises,  of  their  elevated  railway, 
and  to  restrain  the  maintenance  and  operation  of  the  railway. 
Judgment  was  rendered  for  plaintiff  for  $6,054.22  damages, 
and  granting  an  injunction  against  the  further  maintenance 
and  operation  of  defendants'  railroad  in  front  of  the  premises, 
unless  defendants,  within  30  days,  should  pay  or  tender  to 
plaintiff  the  sum  of  $7,000.  From  this  judgment  defendants 
appealed. 

Davies  ^  Bapallo^  for  appellants. 

Charles  Gibson  Bennett^  for  respondent. 

J.  F.  Daly,  J. — The  judgment  should  be  reversed  and  a 
new  trial  ordered,  because  the  court  allowed  damages  for  a 
rear  building,  which  was  not  shown  to  be  affected  by  the 
operation  of  the  elevated  railway,  or  the  maintenance  of  its 
structure ;  and  also  because  the  award  for  damages  and  for 
injury  to  the  fee  value  was  excessive. 

The  plaintiff's  premises  are  situated  on  the  northeast  corner 
of  Greenwich  and  Beach  Streets.  The  lot  is  25  feet  in  width 
on  Greenwich  Street  and  100  feet  in  depth  on  Beach  Street, 
and  is  covered  by  two  buildings,  one  of  which  is  built  on  the 
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rear  of  the  lot  on  Beach  Street,  is  25  by  60  feet,  is  wholly  un- 
connected with  the  building  fronting  on  Greenwich  Street,  and 
has  its  entrance  and  receives  its  light  and  air  from  Beach 
Street.  The  elevated  railroad  structure  does  not  extend  in 
front  of  this  rear  building. 

The  court  did  not  distinguish  between  the  front  and  rear 
buildings  in  its  findings  of  the  effect  of  the  elevated  structure 
and  the  operation  of  the  road  upon  the  plaintiff's  premises,  and 
admitted  upon  the  trial,  and  against  the  objection  of  defend- 
ants, evidence  of  the.  rents  received  from  such  rear  building. 
It  is  also  apparent  from  the  description  of  the  premises,  in  the 
findings,  which  were  found  to  be  affected  by  the  structure  and 
opei-ation  of  the  road,  that  the  rear  building  was  included  in 
the  estimate  of  damage  caused  by  the  defendants. 

It  also  appeared  in  evidence  that  the  rental  value  of  the 
premises  was  unfavorably  affected  by  •other  causes  than  the 
construction,  maintenance,  and  operation  of  the  elevated  road, 
yet  the  court  allowed  the  plaintiff  the  whole  dift'erence,  as 
testified  to  by  plaintiff's  witnesses,  between  the  values  of  tlie 
premises  before  and  after  the  construction  of  the  road.  The 
evidence  shows  that  part  of  the  decrease  in  rents,  after  the 
road  went  into  operation,  must  have  been  due  to  changes  in 
the  business  character  of  the  neighborhood.  Up  to  the  time  the 
elevated  roads  were  built,  or  until  about  1880,  market  wagons 
congregated  in  this  part  of  Greenwich  Street,  and  a  larger  trade 
was  attracted  to  the  stores  in  the  neighborhood  in  conse- 
quence. Since  1880  the  marketmen  have  gone  up  to  the  new 
market  at  "  Fort  Gansevoort,'*  and  the  trade  has  followed 
them.  This  circumstance  does  not  appear  to  have  been  given 
due  weight  in  determining  the  actual  damage  occasioned  by 
the  elevated  roads. 

There  seems  also  to  be  a  good  exception  to  a  refusal  to  strike 
out  hearsay  testimony  of  a  witness  for  plaintiff.  The  witness, 
W.  Myei-8,  a  real-estate  agent  and  expert,  testified  as  to  Green- 
wich Street  property:  "I  cannot  rent  it:  not  one  out  of 
twenty  who  comes  there  will  take  Greenwich  Street  on  ac- 
count of  the  elevated  road.    That  is  what  they  told  me." 
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Defendants  moved  to  strike  out  the  words  ^^  on  account  of  the 
elevated  road/'  which  should  have  been  granted. 

The  refusal  of  the  court  to  allow  evidence  in  behalf  of  de- 
fendants of  the  decliue  in  rents  of  neighboring  property, 
would  have  been  error,  had  not  defendants  previously  objected 
to  plaintifiTs  showing  the  course  of  values  in  the  immediate 
neighborhood.  Their  objection  was  that  the  evidence  was 
^^  incompetent,  irrelevant,  immaterial,  not  within  the  issues, 
and  not  the  proper  measure  of  damages."  The  objection  was 
sustained,  and  such  evidence  on  plaintiffs  behalf  having  been 
excluded  on  their  objection,  they  could  not  be  permitted  after- 
wards to  offer  evidence  of  the  same  character.  For  the  other 
errors,  however,  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  event. 

BisCHOFF,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


The  Pboplb  of  the  State  of  New  York,  Plaintiffs, 
against  Michael  Rofbano  et  al.^  Defendants. 

(Decided  April  7th,  1890 

A  recognizance  in  the  sum  of  $2,000,  entered  into  June  20th,  was  declared  for- 
feited, for  non-appearance  of  the  principal,  and  ezecntion  was  issued 
thereon  July  26th,  and  subsequently  returned  wholly  unsatisfied.  Held^  that 
the  forfeiture  would  not  be  remitted  on  payment  of  twenty  per  cent,  of  the 
amount,  the  principal  never  having  been  produced,  both  because  the  court 
had  no  power  to  entertain  an  application  for  a  compromise  of  such  a  claim, 
and  because  of  want  of  merits  in  favor  of  petitioner,  the  facts  showing  a 
fraud  in  entering  into  the  recognizance  or  in  subsequently  secreting  prop- 
erty. 

Application  to  vacate  a  judgment  on  a  forfeited  recog* 
nizance. 

Henry  W.  Unger^  for  the  motion* 

John  R.  FellowB^  opposed. 
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B18CHOFF,  J. — On  June  20th,  1888,  Grasson  was  indicted 
by  the  grand  jury  of  this  oountj  on  a  charge  of  abduction 
and  held  to  bail  in  the  sum  of  two  thousand  dollars,  such  bail 
being  given  by  the  petitioner.  On  July  2nd  the  indictment 
was  brought  on  for  triaU  and  upon  the  failure  of  the  accused 
to  appear  the  bail  was  declared  forfeited.  On  July  26th 
judgment  upon  such  forfeiture  was  entered  against  petitioner, 
and  execution  against  the  property  of  the  judgment  debtor 
was  issued  on  the  same  day.  This  exeoutiou  was  subsequently 
returned  wholly  unsatiBfied.  Since  the  forfeiture  and  entry 
of  judgment  thereon  the  accused  has  not  been  surrendered  or 
brought  to  trial,  and  his  whereabouts  appear  to  be  unknown. 

Upon  this  state  of  facts,  accompanied  by  an  allegation  of 
his  insolvency  and  an  offer  to  pay  twenty  per  centum  of  the 
amount  of  the  judgment  in  compromise,  the  petitioner  asks 
that  the  forfeiture  of  the  recognizance  be  remitted  and  the 
judgment  entered  thereon  vacated. 

The  application  is  not  accompanied  by  the  certificate  of 
the  district  attorney  that  by  reason  of  the  subsequent  pro- 
duction of  the  principal  the  People  have  lost  no  rights  and 
are  in  as  good  a  position  to  prosecute  as  they  were  when  the 
forfeiture  occurred.  Neither  does  it  appear  that  the  costs 
included  in  the  judgment,  or  the  expenses  incurred  in  the 
apprehension  or  recapture  of  the  principal,  have  been  paid. 
Indeed,  the  facts  prevent  the  giving  of  such  certificate  and 
proof,  and  in  the  absence  of  proof  of  these  facts  this  applica- 
tion must  be  denied  (See  Laws  1882,  c.  410  (Consolidation 
Act)  §  1482).  While  this  application  is  ostensibly  for  an  order 
directing  the  remission  of  a  forfeited  recognizance,  the  facts 
presented  manifestly  transform  it  into  an  application  for  an 
order  directing  the  compromise  of  a  claim  which  is  conceded 
to  be  valid  and  subsisting  in  favor  of  the  People,  and  there 
is  no  provision  of  law  authorizing  this  court  to  entertain  such 
an  application. 

Neither  do  the  facts  show  any  merit  in  favor  of  the  peti- 
tioner. The  recognizance  was  entered  into  June  20th  and 
forfeited  July  2nd.    On  July  26th  judgment  was  entered  and 
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execution  issued  thereon  on  the  same  daj.  This  execution 
was  subsequently  returned  wholly  unsatisfied.  All  this 
occurred  within  thirty-six  days,  and  it  seems  incredible,  in  the 
absence  of  explanatory  facts,  that  within  this  short  period  the 
petitioner  should  have  been  reduced  from  apparent  prosperity 
to  complete  insolvency.  He  must  have  represented,  upon 
entering  into  the  recognizance,  that  he  was  worth  the  sum 
mentioned  therein  over  and  above  all  debts  and  liabilities  and 
property  exempt  by  law  from  execution,  and  was  therefore 
palpably  guilty  of  f  mud  at  that  time  or  has  since  so  effectually 
secreted  his  property  that  the  People  of  the  State  of  New 
York  have  been  fraudulently  prevented  from  realizing  even 
a  fractional  part  of  their  just  claim. 

Larrbmobe,  Ch.  J.,  concurred. 

Application  denied. 


Mary  Phillips,  Respondent,  against  Jambs  B.  MgNab, 

Appellant. 

Pecided  April  7th,  1890.) 

Plaintiff  delivered  furniture  to  defendant  under  a  contract  to  make  certain 
repairs  thereto.  Held,  that  after  waiting  a  reasonable  time  for  such 
repairs  to  be  made,  she  was  not  bound  as  a  condition  precedent  to  a  demand 
to  tender  the  money  4^hat  would  have  become  due  if  defendant  had  per- 
formed his  contract;  and  that  plaintiff  could  maintain  an  action  for 
conversion  against  defendant  alleging  no  superior  right  to  possession. 

Plaintiff  in  an  action  for  conversion  of  furniture,  left  with  defendant  for 
repairs,  is  competent  to  testify  as  to  its  value,  where  it  appears  she  had 
bought  and  sold  second-hand  furniture  at  auction,  and  had  attended  many 
such  sales. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court 
entered  on  the  verdict  of  a  jury. 

The  facts  are  stated  in  the  opinion. 
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William  G.  McCrea^  for  appellant. 
Arthur  H.  Ely^  for  respondent. 

Labbemobe,  Ch.  J. — Although  on  the  claim  of  conversion 
there  is  much  immaterial  matter  in  the  complaint,  yet  it  con- 
tains sufficient  to  make  out  a  case  of  trover ;  and  it  was  upon 
the  motion  of  appelhmt's  counsel  that  plaintiff,  under  order 
of  the  court,  elected  to  proceed  upon  such  theory  of  action. 

Absolute,  unqualified  ownership  is  not  necessary  in  order 
to  authorize  a  person  entitled  to  the  possession  of  property 
to  sue  for  its  conversion.  A  pei'son  entitled  to  the  temporary 
possession  of  chattels  for  a  particular  purpose  may  maintain 
such  an  action  (Addison  on  Torts,  marg.  p.  524,  and  cases 
cited  in  note).  In  the  case  at  bar  there  is  probably  enough 
evidence  to  support  a  finding  that  all  title  or  interest  of 
plaintiff's  brother  in  the  suite  of  furniture  had  been  trans- 
ferred to  her  before  the  commencement  of  this  action.  It 
certainly  appears  that,  as  between  her  and  defendant,  plaint- 
iff was  entitled  to  the  exclusive  possession  and  control  there- 
of. Defendant  acknowledges  and  ratifies  plaintiff's  right  to 
the  custody  and  disposal  of  the  same  by  his  letter  of  July 
2l8t,  1886,  in  pursuance  of  which  he  received  the  property. 
Whatever  may  have  been  the  former  ownership  of  the  furni- 
ture, or  the  former  relations  of  the  parties,  the  present  cause 
of  action  arises  because  defendant  obtained  the  furniture 
from  plaintiff  under  a  promise  to  return  it  to  her  after  mak- 
ing repairs,  and  that  he  now  refuses  so  to  return  it,  though 
demand  has  been  made.  Th^e  is  sufficient  evidence  of  a 
demand,  and  the  jury  evidently  believed  plaintiff's  testimony, 
and  bv  their  verdict  established  that  the  furniture  was  not 
put  into  good  condition  according  to  tlie  contract.  There- 
fore, after  waiting  a  reasonable  time  for  such  repairs  to  be 
made,  plaintiff  was  not  bound,  as  a  condition  precedent  to 
making  a  demand,  to  tender  the  money  which  would  have 
been  due  if  defendant  had  performed  his  agreement.  Indeed, 
according  to  plaintiff's  evidence,  which  the  jury  accepted  as 
true,  defendant  positively  refused  to  "  put  it  in  any  better 
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order  than  it  was  then  in,"  which  she  avers  was  anything 
but  "  good  "  order. 

Nor  was  it  error  to  admit  plaintiffs  own  testimony  as  to 
the  value  of  second-hand  furniture.  She  alleged  that  she 
had  attended  many  sales  of  such  articles,  and  had  herself 
bought  and  sold  furniture  at  second-hand  sales.  Tliis  was 
sufficient  to  qualify  her  to  express  an  opinion  on  this  ques- 
tion, although  she  had  never  been  regularly  in  the  furniture 
business. 

The  judgment  should  be  affirmed,  with  costs. 

J.  F.  Daly  and  Bischoff,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


Daniel  Regan,  Plaintiff,  offainst  Bebtha  Tbaxtbe,  Defend- 
ant. 

(Decided  April  7th,  1800.) 

An  order  for  service  by  publication  in  foreclosure  proceedings  bore  the  cap- 
tion **  At  a  Special  Term,'*  etc.,  and  was  made  by  the  judge  while  actually 
on  the  bench  in  court,  and  was  signed  with  his  initials  with  the  abbrevia- 
tion, **  £nt."  It  contained  the  usual  impersonal  recitals  of  a  Special  Term 
or  ** Court*'  order.  Held,  nevertheless,  that  it  would  be  presumed,  in 
favor  of  the  regularity  of  the  order,  that  it  was  the  personal  act  of  the 
judge,  as  a  judge,  as  required  by  section  440  of  the  Code  of  Civil  Procedure, 
and  not  as  the  embodiment  of  the  court,  in  which  case  It  would  be  nugat- 
ory. 

Submission  of  controversy  without  action  on  statement  of 
facts  agreed  upon. 

Earley  ^  Prendergast^  for  plaintiff. 

8.  M.  Roeder^  for  defendant. 

Labbemore,  Ch.  J. — This  is  a  controversy  submitted  to 
the  General  Term  for  determination  upon  an  agreed  state  of 
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facts.  Bertha  Ti-aube  has  made  an  agreement  in  writing  to 
purchase  a  piece  of  real  estate  from  Daniel  Regan,  and  she 
i*efu8es  to  complete,  alleging  a  defect  of  title.  The  premises 
came  to  the  present  owner,  through  several  mesne  convey- 
ances, from  The  New  York  Life  Insurance  Company,  which 
had  previously  bid  in  the  same  at  a  sale  under  foreclosure  of 
a  mortgage  held  by  it.  Such  action  for  foreclosure  was  in 
this  court,  and  two  of  the  defendants,  being  the  owner  of  the 
equity  of  redemption  knd  his  wife,  were  served  only  by  pub- 
lication. The  order  for  such  service  bore  the  caption  "  At  a 
Special  Term,"  etc. ;  it  was  made  by  the  late  Judge  Robinson, 
and  at  the  end  thereof  appears  in  the  judge's  handwriting 
"Ent.  H.  W.  R."  It  further  contains  the  usual  recitals  of  a 
Special  Tei-m  or  "Court*'  order:  "Upon  reading  and  filing" 
certain  affidavits  and  other  papers,  etc.  Under  section  440 
of  the  Code  which  was  then  in  force,  and  which  prescribes 
that  an  order  for  publication  shall  be  made,  not  by  the  Court, 
but  by  a  judge,  it  is  argued  that  the  title  deduced  through 
such  suit  is  fatally  defective. 

The  question  of  the  validity  of  orders  in  the  form  of  this 
one,  and  made  under  very  similar  circumstances,  has  already 
been  several  times  before  the  courts.  In  Phinney  v.  BroB- 
chell  (80  N.  Y.  545),  the  Court  of  Appeals  followed  and  in- 
dorsed the  General  Term  of  the  Supreme  Court,  in  holding 
that  the  caption  and  the  direction  to  enter  might  be  disre- 
garded, and  the  order  treated  as  a  chambei*s  order.  In  that 
case  it  appeared  affirmatively  that  the  order  was  actually 
made  by  the  judge  out  of  court,  and  furthermore  the  recitals 
were  more  personal  to  the  judge,  beginning  with  the  usual 
opening  clause  of  a  chambers  order :  "  It  appearing  to  my 
satisfaction,''  etc.  In  the  controversy  before  us  there  is,  it  is 
true,  an  affidavit  that  the  order  was  in  reality  a  judge's  and 
not  a  court  order;  but  this  is  nothing  more  than  an  averment 
of  a  conclusion  of  law  without  alleging  any  facts  to  support 
it.  Moreover  the  recitals  in  this  order  are  the  usual  imper- 
sonal recitals  of  a  Special  Term  order.  Possibly  therefore  it 
might  be  said  that  the  present  controversy  was  distinguish- 
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able  from  Phinney  v.  BroschelL  In  Coffin  v.  Lesster  (36 
Hun  347),  the  order  also  contained  the  Special  Term  recitals, 
and  it  was  sustained,  and  the  title  upheld,  on  the  ground 
that  the  case  was  brought  within  Phinney  v.  Broschell  by  a 
finding  of  fact  not  excepted  to,  that  said  order  was  granted 
not  at  the  Special  Term  but  at  the  private  chambers  of  the 
judge  who  signed  it.  As  above  shown  I  do  not  think  this 
circumstance  does  appear  as  matter  of  fact  in  the  present  case. 

Nevertheless,  I  am  of  the  opinion  that  the  order,  even  in 
its  unamended  form,  was  valid  and  sufficient.  It  is  my  belief 
that  much  of  the  discussion  in  the  various  cases  on  this  sub- 
ject has  strayed  off  into  unprofitable  casuistry.  I  speak  with 
the  greater  freedom,  because  the  Court  of  "Appeals  in  Phinney 
v.  Broscfiell  did  not  reiison  the  matter  independently,  but  put 
the  decision  on  the  ground  that  they  would  not  differ  with 
the  lower  court  on  a  point  of  this  character.  Further  dis- 
cussion on  our  part  is  not  therefore  precluded. 

Assuming,  as  was  probably  the  fact  in  the  case  before  us, 
that  the  order  was  granted  and  signed  by  Judge  Robinson 
while  actually  on  the  bench  in  court,  I  cannot  see  that  it  is 
any  the  less  valid  than  the  orders  passed  upon  in  the  ctises 
above  cited.  Certainly  no  one  will  claim  that  a  judge's  order 
is  invalid  simply  because  made  in  court.  It  would  be  absurd 
to  argue  that  a  judicial  officer  is  less  a  judge  in  court  than 
out  of  it.  He  may  make  chambers  orders  at  any  place,  in- 
cluding the  court  room.  It  is  the  constant  practice  in  this 
county,  and  elsewhere,  to  attend  to  ex  parte  business  in  court, 
in  the  intervals  of  hearing  motions,  and  probably  seventy- 
five  per  cent  of  the  chambers  orders  granted  are  signed  by  a 
judge  while  on  the  bench.  The  situation  then  is  that  an 
order  is  presented  to  a  judge,  which,  in  one  of  his  capacities, 
he  has  authority  to  make,  and,  in  his  other  capacity  of  repre. 
sentative  of  the  court,  he  has  not  authoritv  to  make.  After 
exercising  the  judicial  function  of  determining  that  the 
proofs  and  other  papei's  submitted  are  sufficient,  the  officer 
on  the  bench  signs  the  order.  Such  signature  is  sufficient 
though  he  uses  only  his  initials,  and  the  fact  that  his  official 
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title  is  abbreviated  is  of  coarse  immaterial.  In  which  of  the 
officer's  capacities  should  it  be  presumed  that  he  acted :  his 
capacity  of  judge,  in  which  he  had  power,  or  his  capacity  of 
embodiment  of  the  court,  in  which  his  act  would  have  been 
nugatory?  This  is  a  question  to  be  answered  not  by  further 
metaphysical  refinements  of  distinction,  but  by  practical  com- 
mon sense,  without  which  the  attempted  administration  of 
justice  would  often  degenerate  into  farce*  The  law  gives  a 
judge  the  authority  td  make  such  an  order  under  certain 
conditions;  all  these  conditions  existed  and  satisfactory 
proof  was  furnished ;  the  parties  intended  to  follow  the  law 
and  the  judge  intended  to  administer  the  law.  It  seems  to 
me  that  under  these  circumstances  such  a  strong  presump- 
tion is  raised  that  the  officer  did  act  as  a  judge,  and  not  as  the 
embodiment  of  the  court,  that  the  form  of  the  order  and  the 
recitals  and  the  direction  to  enter  must  be  disregarded. 
Ignoring  the  peculiarly  "  Special  Term  '*  features,  the  order 
in  its  original  form  contained  enough  to  make  it  an  adequate 
vehicle  for  the  remedy  the  judge  had  power  to  grant. 

It  also  appears  that  the  order  in  qiiestion  has  subsequently 
been  amended  by  striking  out  the  Special  Term  caption  and 
recitals  and  the  direction  to  enter,  and  inserting  the  usual 
formularies  of  a  chambers  order  instead.  I  can  see  no  objec- 
tion to  this,  if  the  parties  desire  it,  and  it  seems  that  the 
Court  of  Appeals  has  approved  of  such  action  in  a  similar 
case.  Mojarietta  v.  Saem  (80  N.  Y.).  But  I  should  have 
no  hesitation  in  voting  to  uphold  the  title,  if  the  formal 
amendment  had  not  been  made. 

Daniel  Regan  is  entitled  to  a  judgment  for  specific  per- 
formance, with  costs* 

BiscHOFF,  J.,  concuiTed. 

Judgment  for  plaintiff «  with  costs. 
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Helen  A.  Rice,  as  Administratrix  &c.  of  Clement  T.  Rice, 
Appellant,  against  Alice  Maddox,  Respondent. 

(Decided  April  7th,  1890.) 

In  an  action  by  an  administratrix  to  establish  a  copartnership  between  her 
intestate  and  defendant,  and  for  an  accounting,  it  appeared  that  such  a 
partnership  had  existed,  but  that  prior  to  April  26th,  1874,  the  intestate 
had  received  from  the  partnership  business  an  amount  equal  to  his  ad- 
vances ;  it  did  not  appear  that  after  that  date  he  took  any  part  In  the 
the  management  or  control  of  the  business,  or  received  any  money  on  ac- 
count of  it,  but  defendant  conducted  it  alone,  and,  from  1877,  in  partner- 
ship with  another;  between  Hay  3d,  1874,  and  July  4th,  1879,  the  intestate 
borrowed  small  sums  from  defendant  or  said  firm,  which  were  not  entered 
in  the  books  of  the  business,  except  as  a  memorandum  until  repaid;  on 
October  1st,  1874,  as  an  insurance  broker,  he  procured  insurance  on  the 

'  property  of  the  business  in  the  name  of  defendant,  and  October  1st,  187o, 
procured  a  renewal  thereof,  and  October  1st,  1879,  procured  a  policy  in  the 
name  of  the  new  firm,  and  afterwards  rendered  a  bill  to  them  therefor, 
and  received  and  receipted  payment.  HeZd,  that  this  was  sufficient  to 
sustain  a  finding  that  the  partnership  between  him  and  defendant  was  dis- 
solved on  or  before  October  1st,  1874. 

Appeal  from  a  judgment  of  this  court  entered  on  the  report 
of  a  referee. 

The  facts  are  stated  in  the  opinion. 

Thomas  C,  EccUsine^  for  appellant. 

Joseph  Fettreteh^  for  respondent. 

J.  F.  Dalt,  J. — This  action  was  brought  to  establish  a  oo- 
partnerahip  between  Clement  T.  Rice,  the  plaintiff's  intestate, 
and  the  defendant  Alice  Ma^^dox,  and  for  an  accounting  of 
the  copartnership  transactions.  The  referee  found  that  in 
November,  1869,  Rice  became  a  partner  of  the  defendant  and 
one  Browning  in  conducting  the  business  of  a  Russian  bath 
and  boarding  establishment ;  that  in  the  same  month  Brown- 
ing withdrew,  and  Rice  and  the  defendant  continued  the  busi- 
ness thereafter ;  but  that  prior  to  April  26th,  1874,  Rice  had 
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drawn  out  of  or  received  from  the  business,  including  certain 
charges  for  board  made  in  the  ledger  against  him,  an  amount 
equal  to  his  advances,  and  that  it  does  not  appear  that  after 
the  last  named  date  he  took  any  part  in  the  management  of 
the  business,  or  exercised  any  control  over*it,  or  drew  out  or 
received  any  money  on  account  of  any  share  or  interest  in  it ; 
that  from  April  26th,  1874,  to  the  year  1877,  defendant  con- 
tinued the  business  in  the  original  place  in  Foui-th  Street,  and 
in  the  latter  year  removed  to  Lafayette  Place,  to  premises 
fitted  up  by  her,  and  since  October  1st,  1877,  has  conducted 
the  business  there  in  conjunction  with  one  Ryan,  under  the 
film  name  of  Capes  &  Ryan. 

The  referee  further  finds  that,  between  May  8rd,  1874,  and 
July  4th,  1879,  Rice  borrowed  small  sums  from  defendant  or 
the  last  named  firm,  which  sums  were  not  entered  in  the  books 
of  the  business,  except  that  a  memorandum  of  the  loan  was 
made  in  the  daily  cash  book  and  carried  therein  from  day  to 
day  till  paid ;  that  on  October  1st,  1874,  Rice,  in  his  capacity 
of  insumnce  broker  (in  which  business  he  was  and  had  been 
for  many  years  engaged),  procured  a  policy  of  insurance  upon 
the  property  of  the  bathing  establishment  in  the  name  of  the 
defendant  as  owner,  and  on  October  1st,  1875,  procured  a 
renewal  thereof;  and  on  October  1st,  1879,  procured  a  policy 
in  the  names  of  Capes  and  Ryan  as  owners,  and  on  November 
18th,  1879,  rendered  a  bill  to  them  for  such  insurance  and 
received  and  receipted  payment. 

Upon  these  facts  tlie  referee  founcl  that  the  copartnership 
between  Rice  and  the  defendant  was  dissolved  as  early  as 
October  1st,  1874,  and  that  the  cause  of  action  for  an  account- 
ing was  barred  by  the  statute  of  limitations,  the  action  not 
having  been  commenced  until  the  year  1886.  I  do  not  think 
that  I  could  have  come  to  any  other  conclusion  upon  the 
evidence  in  the  case  than  that  reached  by  the  referee,  with 
respect  to  the  termination  of  all  business  relations  between 
the  defendant  and  the  deceased,  in  the  year  1874  or  prior 
thereto.  The  statement  of  the  facts  as  found  by  the  referee 
is  sufficient  reason  for  his  decision.    The  acts  of  the  deceased 
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after  the  last  named  date  were  wholly  incoDsisteut  with  the 
claims  now  made  by  his  administratrix:  (but  never  made  by 
him  as  far  as  can  be  ascertained),  that  he  continued  to  be  a 
copartner  of  the  defendant.  He  did  not  die  until  January, 
1884,  and  it  is  a  perfectly  fair  inference  from  the  facts  that  if 
he  had  had  any  interest  in  the  business  he  would  have  asserted 
it,  or  at  least  there  would  be  some  indisputable  evidence  of 
it,  during  the  ten  years  prior  to  his  death ;  and  that  if  there 
had  been  any  right  to  an  accounting  with  the  defendant  he 
would  have  enforced  it  during  the  same  period.  The  facts 
disclosed  leave  no  room  to  doubt  that  not  only  was  the  co- 
partnership dissolved,  but  that  a  final  settlement  was  had 
between  the  parties.  The  onus  was  of  course  upon  the  defend- 
ant to  show  a  dissolution,  but  it  was  satisfactorily  shown. 
The  finding  by  the  referee  that  from  October,  1871,  the  de- 
ceased gradually  witlidrew  from  the  active  management  of 
the  business,  and  left  it  in  the  hands  of  his  copartner,  and  of 
Ryan  their  manager,  is  not  inconsistent  with  the  other  find- 
ings ;  there  is  direct  evidence,  given  by  Ryan,  of  a  settlement 
with  deceased  in  full  in  behalf  of  defendant,  on  April  26th, 
1874,  and  that  the  subsequent  monetary  transactions  with  de- 
ceased were  in  borrowing  and  repaying  small  sums  of  money. 
The  accounts  in  evidence  fully  bear  out  this  testimony  ;  in  no 
other  way  can  the  entries  of  small  sums,  almost  always  tally- 
ing in  amount,  within  a  few  days  of  each  other  as  to  date  of 
entry,  be  explained ;  it  is  hardly  credible  that  these  were  ad- 
vances to  the  copartnei*ship  and  drafts  against  his  account  as 
copartner.  The  appellant  claims  that  taking  out  insurance 
in  the  name  of  the  defendant  Mrs.  Capes,  and  afterwards  as 
Capes  &  Ryan,  was  not  significant,  because  it  appears  that  he 
did  not  begin  in  1874  to  insure  in  her  name,  but  always, 
from  1869 ;  but  there  is  no  evidence  that  prior  to  1874  he 
took  out  policies  in  her  name ;  Ryan  swears  only  that  when 
he  went  there  in  1871  deceased  was  attending  to  her  insur- 
ance; how  the  policies  were  taken  out  does  not  appear. 
The  ledger  account  was  closed  April  26th,  1874;  but 
appellant  urges  that  there  is  no  proof  that  this  was  done  with 
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deceased's  knowledge  and  consent;  to  this  it  may  be  answered 
that  it  is  hardly  probable  that,  if  deceased  remained  a  partner, 
he  would  or  could  remain  in  ignorance  on  this  point. 

The  statute  of  limitations  as  set  up  in  the  answer  was 
pleaded  to  the  whole  cause  of  action  as  alleged  in  the  com- 
plaint and  does  not  refer,  as  appellant  argues,  to  the  "  money 
counts."  Tlie  complaint  alleges  but  one  cause  of  action,  and 
that  is  for  an  accounting  of  tlic  copartnership.  It  is,  however, 
objected  that  the  settlement  of  April  26th,  1874,  closed  only 
the  account  for  borrowed  money,  and  was  not  a  settlement  of 
the  copartnership  accounts.  It  appears,  however,  from  the 
transactions  at  and  preceding  that  date,  that  there  was  nothing 
left  unsettled  at  and  after  that  date,  and  the  settlement  was 
final  between  the  parties  as  to  all  dealings  between  them. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

Lakbemobe,  Ch.  J,,  and  Bischoff,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


John  B.  Ross,  Appellant,  against  John  Simon,  Respondent, 

et  ah 

Pecided  April  7tli,  1890.) 

Under  the  provisions  of  the  mechanic's  lien  law  of  1875,  giving  a  lien  on  a 
hoose,  etc.,  to  persons  perfonnlng  work  in  erecting  it,  etc.,  "  with  the 
consent  of  the  owner,"  and  requiring  that  the  notice  of  lien  shall  state 
"  the  name  of  the  owner,  lessee,  general  assignee,  or  person  in  possession 
of  the  premises,  against  whose  interest  a  lien  is  claimed  (Laws  1885  c.  342 
§§  1, 4),  a  notice  which  states  the  name  of  the  owner,  and  that  the  lahor  and 
materials  for  which  a  Hen  is  claimed  were  done  and  furnished  with  his  con- 
sent, is  sufficient,  although  it  does  not  expressly  state  that  the  lien  is 
claimed  against  his  interest. 

A  statement  in  such  notice  of  "the  name  of  the  owner  of  the  leasehold 
against  whose  interest  a  Hen  is  claimed,"  is  not  exclusive,  and  does  not 
estop  the  lienor  from  claiming  also  a  lien  against  the  interest  of  the  owner. 

In  a  complaint  to  foreclose  a  mechanic's  lien  on  a  house,  etc.,  for  work  and 
materials,  an  allegation  that  the  owner  had  full  knowledge  of  the  erect, 
ing,  etc.,  of  the  buildings,  and  consented  to  the  same,  and  to  the  perform- 
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anoe  of  the  labor  and  supplying  of  the  materials  by  plaintiff,  is  a  sufficient 
averment  of  "  the  consent  of  the  owner,"  naquired  by  Laws  1885  c  342  § 
1,  to  create  a  lien  against  his  interest,  without  alleging  how  or  under  what 
circumstances  his  consent  was  given. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court  sus- 
taining a  demurrer  to  a  complaint. 

The  action  was  bought  to  foreclose  a  mechanic's  lien  upon 
property  owned  by  defendant  Simon.  He  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  him.  His  demurrer 
was  sustained  by  the  Special  Terra  of  the  City  Court,  and  from 
the  judgment  entered  thereon  plaintiff  appealed  to  the  General 
Term  of  that  court,  which  affirmed  the  judgment.  From 
that  decision  plaintiff  appealed  to  this  court. 

Jkmes  0.  Delamere^  for  appellant. 
Stephen  Philbin^  for  respondent. 

J.  P.  Daly,  J. — The  owner  of  the  premises,  demurred  be- 
cause the  lien,  a  copy  of  which  is  annexed  to  the  complaint, 
did  not  contain  the  statement  that  the  lien  was  claimed 
against  the  interest  of  the  said  owner ;  also  on  the  ground  that 
the  allegation  in  the  complaint  that  the  defendant,  the  owner, 
had  full  knowledge  of  and  consented  to  the  doing  of  the  work, 
was  insufficient,  there  being  no  averment  of  any  agreement 
or  contract  with  him.  The  demurrer  was  sustained  upon 
both  grounds. 

The  lien  act  provides  that  persons  performing  work,  etc., 
in  erecting  any  house,  etc., "  with  the  consent  of  the  owner, " 
may  have  a  lien  upon  the  house  and  lot  whereon  it  stands, 
and  also  provides  that  the  notice  of  lien  shall  state  ^Hhe 
name  of  the  owner,  lessee,  general  assignee,  or  person  in 
possession  of  the  premises  against  whose  interest  a  lien  is 
claimed."     (Laws  1885  c.  342  §§  1,  4.) 

In  the  notice  filed  by  this  claimant  is  a  statement  that  ^'  the 
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name  of  the  owner  of  the  leasehold  against  whose  interest  a 
lien  is  claimed  is  Ignatz  Schmitt,  and  the  owner  of  the  fee  of 
Siiid  premises  is  John  Simon.  That  the  name  of  the  person 
bj  whom  claimant  was  employed  and  to  whom  he  furnished 
such  materials  is  N.  B.  Muir  ....  That  said  labor  and 
materials  were  done  and  furnished  with  the  knowledge  and 
consent  of  John  Simon,  the  owner  of  the  fee  of  said  premises. 
The  notice  thus  contained  a  statement  of  the  fact  which, 
by  statute,  gives  a  lien  upon  the  interest  of  the  owner,  viz., 
that  the  work  was  done  with  his  consent,  and  such  statement 
is  sufScient  notice  to. him  and  all  others  that  the  lien  thus 
given  by  statute  is  claimed  against  his  interest.  It  is  not  pre- 
scribed that  the  notice  shall  state  in  so  many  words  that  the 
lien  is  claimed  against  such  and  such  persons,  but  that  the 
names  of  the  persons  against  whose  interest  the  lien  is  claimed 
shall  be  given.  If,  therefore,  the  names  are  given  and  the  fi\cts 
subjecting  their  intei*ests  to  the  lien  are  stated,  the  statute  is 
satisfied.  The  fact  that  the  plaintiff's  notice  expressly 
states  *^the  name  of  the  owner  of  the  leasehold  estate 
against  whose  interest  alien  is  claimed,"  is  not  exclusive,  and 
does  not  estop  the  lienor  from  also  claiming  a  lien  against 
the  interest  of  the  owner.  The  case  of  Moran  v.  Chane  (52 
N.  Y.846)  is  in  point.  That  case  arose  under  the  Kings  and 
Queens  County  act  of  1862  (Laws  1862  c.  478),  which  re- 
quired the  notice  to  state  *Hhe  person  against  whom  the  claim 
is  made,  the  owner  of  the  building,  and  the  situation  of  the 
building,"  and  the  notice  stated  that  *^  the  name  of  the  person 
against  whom  the  claim  is  made  is  S.  B.  Yreeland,  and  the 
said  work  and  materials  so  furnished  was  by  and  at  the  I'equest 
of  said  S.  B.  Vreeland,"  and  that  the  owner  was  George  K, 
Chase.  It  was  held  that  a  lien  was  acquired  thereunder 
against  Chase,  the  owner,  notwithstanding  the  statement  in  the 
notice  that  the  claim  was  against  Yreeland  only.  This  case 
is  to  be  distinguished  from  Jonen  v.  Manning  (6  N.  T.  Supp. 
888,  25  N.  Y.  St.  RepV  771),  cited  by  appellant,  for  in  that 
case  the  decision  is  put  upon  the  ground  that  there  was  noth- 
ing in  the  notice  to  indicate  that  the  lienor  was  seeking  to 

11 
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place  a  lien  upon  the  interest  of  the  party  named.  Here  the 
notice  fully  apprizes  all  persons  of  the  intent  to  charge  the 
interest  of  the  defendant. 

It  remains  to  be  considered  whether  the  allegations  of  the 
complaint  are  sufficient  as  a  statement  of  a  cause  of  action 
against  Simon,  the  owner.  The  complaint  sets  forth  in  sub- 
stance that  the  defendant  John  Simon  was  and  is  the  owner 
of  the  premises  described  in  the  complaint,  being  a  lot  of  land 
in  the  City  of  New  York  ;  that  he  leased  the  lot  and  the  house 
thereon  for  the  term  of  21  years  from  May  1st,  1888,  to  the  de- 
fendant Ignatz  Schmitt  by  instrument  duly  recorded;  that 
Schmitt  assigned  the  lease  to  the  defendant  Barbara  Schmitt ; 
that  the  defendant  Muir  contracted  with  her  to  do  certain  work, 
labor,  and  services  and  furnish  materials  in  and  about  the  erect- 
ing, altering,  or  repairing  of  the  house  or  building  on  the  prem- 
ises for  the  sum  of  ^2,175,  and  so  far  completed  the  same  as  to 
become  entitled  to  receive  a  sum  largely  in  excess  of  the 
claim  of  plaintiff  who,  under  contract  with  Muir,  did  certain 
plastering  and  furnished  materials  for  the  said  building  for  the 
sum  of  $245,  upon  which  there  is  due  $120 ;  and  that  the  de- 
fendant John  Simon,  the  owner  of  the  fee  of  said  premises,  had 
full  knowledge  of  the  erecting,  altering,  and  repairing  of  said 
buildings,  and  consented  to  the  same  and  to  the  performance 
of  the  labor  and  supplying  of  the  materials  by  the  plaintiff  as 
above  set  forth. 

This  averment  is,  I  think,  sufficient  under  the  statute.  It 
is  not  necessary  to  aver  how,  or  under  what  circumstances, 
the  consent  of  the  owner  was  given,  any  more  than  it  would 
be  necessary  to  set  out  the  particulars  of  a  contract  if  the  aver- 
ment had  been  that  the  work  was  done  under  or  pursuant  to 
a  contract  with  him.  In  other  words,  the  evidence  in  support 
of  the  allegation  of  consent  is  not  to  be  pleaded.  What  the 
liability,  if  any,  of  the  owner  may  be  found  to  be,  upon  the 
fiacts  proved,  is  a  wholly  different  question  from  that  before 
us,  which  is  concerned  with  the  question  of  pleading  only. 

Under  the  Lien  act  of  1878  (Laws  1868  c.  486),  giving  alien 
upon  the  house  and  lot  where  the  work  is  done  and  materials 
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are  f unjished  ^'  with  the  consent  of  the  owner,"  it  was  held 
that  the  simple  consent  of  the  owner  is  sufficient  without  proof 
of  a  contract  by  him  for  the  improvements  ( Otis  y.  JDodd^ 
90  N.  Y.  836.)  In  that  case  the  lease  with  the  owner  con- 
tained a  covenant  for  the  erection  of  the  buildings  and  im 
provements,  which  were  to  become  a  part  of  the  freehold,  and 
not  to  be  removed  at  the  expiration  of  the  lease ;  and  the 
court  approves  the  doctrine  in  NellU  v.  Bullinger  (6  Hun  560), 
that  the  statute  gives  a  lien  as  well  where  the  owner  consents 
to  the  erection  of  a  structure  upon  his  land,  as  where  he  di- 
rectly contracts  for  its  construction ;  and  the  decision  in 
Husted  V.  Mathes  (77  N.Y.  888),  where  the  owner  simply  knew 
of  the  improvements  made  by  the  husband  upon  the  land  and 
consented  to  them,  and  it  was  held  that  her  simple  consent 
authorized  the  lien* 

Upon  these  authorities  it  is  clear  that  the  allegation  of  con- 
sent on  the  part  of  the  owner  is  sufficient  by  way  of  pleading. 
We  have  not  now  to  deal  with  the  question  whether  the  facts 
to  be  proved  will  bring  the  case  within  the  authorities  holding 
the  owner  liable,  whether  the  consent  proved  does  or  does  not 
amount  to  an  authorization  of  the  work,  as  stated  in  Ottiwell  v. 
Muxlawiu  this  court  (6  N.Y.  Supp  518,  24  N.Y.  St.  Rep'r  88). 

The  judgment  of  the  General  and  the  Special  Terms  should 
be  reversed  and  the  demurrer  overruled  and  judgment  upon 
the  demurrer  in  favor  of  plaintiff  ordered,  with  costs,  and,  if 
so  adjudged  by  the  City  Court,  with  leave  to  defendant  to 
answer  upon  payment  of  costs. 

Larbemobk,  Ch.  J.,  and  Bisghoff,  J.,  concurred. 

At  the  May  General  Term,  1890,  the  respondent  made  a 
motion  for  a  reargument  of  the  appeal,  or  for  leave  to  appeal 
to  the  Court  of  Appeals,  on  which  the  following  opinion  was 
rendered,  June  2d,  1890. 

Peb  Cttbiah. — [Present,  Larremorb,  Ch.  J.,  and  Allen 
and  BooKSTAYER,  J  J.] — The  appeal  was  from  a  judgment  of 
the  General  Term  of  the  City  Court  affirming  a  judgment  upon 
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demurrer.  There  were  but  two  questions  upon  the  appeal. 
The  first  was  whether  or  not  the  statement  in  the  lien  was 
sufficient  as  against  the  owner ;  and  the  second  was  whether 
the  allegations  in  the  complaint  that  the  defendant,  the  owner, 
had  full  knowledge  of  and  consented  to  the  doing  of  the  work, 
was  a  sufficient  pleading  of  the  facts.  The  reargument  is  asked 
for  on  the  authority  of  Cornell  v.  Barney  (94  N.  Y.  894), 
which  the  respondent  claims  his  counsel  through  inadvertence 
overlooked,  and  to  which  he  failed  to  draw  the  attention  of 
the  court.  But  that  case  does  not  touch  the  question  of  the 
sufficiency  of  the  notice  of  a  lien  in  any  way,  and  the  sole 
question  decided  there  was  that,  in  order  to  bind  the  owner, 
the  work  must  be  done  or  materials  furnished  at  his  instance 
or  that  of  his  agent,  and  in  the  absence  of  evidence  that  the 
lessor  had  some  connection  with  plaintifTs  contract,  plaintiff 
is  not  entitled  to  have  or  enforce  a  lien  against  the  interest 
of  the  lessor  in  the  land  or  building,  but  only  against  that  of 
the  lessee.  This  does  not  affect  the  question  of  what  it  is 
necessary  to  plead  in  the  complaint  in  order  to  admit  evidence 
to  hold  the  lessor ;  it  only  goes  as  to  what  evidence  would  be 
required  in  such  a  case,  and  that  distinction  was  expressly 
made  by  the  General  Term  which  reversed  the  judgment  in 
this  case. 

The  motion  for  a  re-argument  or  for  leave  to  go  .  to  the 
Court  of  Appeals  will  therefore  be  denied,  with  ten  dollars 
costs. 

Motion  denied,  with  costs. 


Catherine  Schwab,  Respondent,  against  Caspar  Hein- 
del et  al.^  Appellants. 

(Decided  April  7th,  1890.) 

In  an  action,  tried  before  a  referee,  for  the  conversion  of  a  horse,  levied 
upon  and  sold  by  defendants  as  the  property  of  plaintilTs  husband,  who 
used  it  in  his  business,  testimony  by  plaintiffs  attorney  that  he  lent  plaint- 
iff money  upon  her  statement  that  she  needed  it  for  the  payment  f6r  a 
horse,  is  not  admissible. 
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App£AL  from  a  judgment  of  this  court  entered  on  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

M.  J.  Harley^  for  appellants. 

Jvliu%  Heinderman,  for  respondent., 

Labbemobb,  Ch.  J. — The  defendants  are  sued  as  joint 
tort-feasors.  The  defendant  Heindel  had  recovered  a  judg- 
ment against  plaintiff^s  husband  in  the  Ninth  District  Court, 
and  execution  was  issued  thereon  to  the  defendant  McCarty, 
a  city  marshal.  The  marshal  levied  on  a  horse  which  plaint- 
iff claims  was  her  property.  The  animal  was>  however,  sold 
uuder  the  execution,  and  plaintiff  joins,  as  a  co-defendant  in 
this  action  forconvei'sion,  the  judgment  creditor,  alleging 
that  he  gave  special  directions  to  the  marshal  tb  take  the 
hoi*se  ;  that  he  indemnified  the  marshal;and  that  he  performed 
other  acts  which  render  him  liable  in  damages. 

The  counsel  for  appellants  assigns  numerous  grounds  of 
error  in  the  trial,  but  it  will  be  unnecessary  to  consider  more 
than  one  of  them,  as  it  is  serious,  and  would  in  itself  be  fatal. 
It  is  evident  that  the  pivotal  question  was  as  to  the  owner- 
ship of  the  horse.  Defendants^  contention  was  that  the 
animal  in  reality  belonged  to  the  husband,  and  was  therefore 
amenable  to  the  levy.  The  plaintiff  claimed  that  it  was  hers, 
although  it  was  used  in  a  business  which  the  husband  had 
conducted  in  his  own  name  up  to  a  short  time  before  the  re- 
covery of  the  judgment,  and  which  was  then  conducted  in 
her  name,  but  in  practically  the  same  manner  in  which  it  had 
been  carried  on  before  the  pecuniary  difficulties  arose.  Plaintiff 
admits  that  she  had  no  money,  other  than  what  she  received 
from  this  business  or  borrowed  from  her  attorney.  Said  at- 
torney went  on  the  stand  and  testified  that  he  had  lent  his 
client  (50,  **upon  her  statement  that  she-needed  it  for  the  pay- 
ment for  a  horse."  The  learned  referee  admitted  this  evi- 
dence against  appellants'  objection  and  exception.     It  was 
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clearly  incompetent,  and  without  doubt  must  have  had  a  strong 
influence  in  the  decision  of  the  question  of  ownership.  It 
tended  materially  to  corroborate  plaintifiTs  own  account  of 
her  alleged  purchase  of  the  horse. 

It  is  elementary  law  that  a  party  may  not  prove  her  own 
declarations,  not  made  in  the  presence  of  the  adverse  party, 
in  her  own  favor.  This  is  precisely  what  the  referee  permit- 
ted to  be  done.  PlaiutifiTs  attorney  testified,  as  part  of 
plaintiffs  case  to  support  her  cause  of  action,  that  she  had 
stated  to  him  that  she  needed  the  money  for  the  payment  for 
a  horse.  It  was  even  a  more  serious  vioLitiou  of  the  elemen- 
tary rule  above  stated,  than  if  the  declaration  purported  to 
have  been  made  to  an  unprejudiced  outsider.  Here  the  at- 
torney for  the  plaintiff,  who  of  course  is  not  unprejudiced  or 
free  from  personal  interest  in  the  result,  testifies  to  the  party's 
declarations  in  her  favor.  It  would  be  a  very  easy  process  to 
manufacture  evidence  in  behalf  of  any  person,  on  any  subject, 
if  such  a  practice  could  be  tolerated. 

The  judgment  should  be  revei-sed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

BisoHOFF,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


William  G.  Shailer^  as  Receiver  of  the  N.  H.  Leadbetter, 
Limited,  Appellant,  offainist  Georgb  Morgan,  Respon- 
dent. 

(Decided  April  7th,  1880.) 

L.,  the  managing  employe  of  a  corporation,  was  indebted  to  defendant  in  the 

sum  of  $50.75,  while  defendant  was  indebted  to  the  corporation  in  the  sum 

of  $59.e8.    Defendant  tendered  to  L.,  at  the  company's  office,  $50.75,  and 

asked  to  have  it  credited  on  his  account  with  the  corporation,  at  the  same 

*time  requesting  L.  to  pay  his  indebtedness  to  defendant    L.  took  such 
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money,  counted  it,  and  paid  it  back  to  defendant,  at  the  same  time  credit- 
ing defendant's  account  with  the  corporation  with  such  amount.  Heldt 
that  on  these  facts  Ihe  jury  was  justified  in  finding  a  payment  on  defend- 
ant's debt  to  the  corporation. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Eleventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Match  ^  Warren^  for  appellant. 

■ 

Sdw.  C.  O'Brien^  for  respondent. 

BiscHOFF,  J. — ^The  N.  H.  Leadbetter,  Limited,  was  a  do- 
mestic corporation  engaged  in  the  livery  and  hack  business 
in  the  City  of  New  York,  of  which  plaintiff  was  appointed 
i-eceiver  on  or  about  November  1st,  1889.  At  the  time  of  the 
appointment  of  the  receiver  defendant  was  indebted  to  the 
corporation  in  the  sum  of  fifty-nine  dollars  and  sixty-three 
cents  for  the  hire  of  hones,  etc.,  and  this  action  was  brought 
for  the  recovery  of  that  indebtedness.  For  the  purposes  of 
the  trial  defendant  conceded  the  facts  respecting  his  indebted- 
ness in  the  amount  claimed,  but  contended  that  prior  to  the 
appointment  of  the  receiver  he  had  paid  the  same.  In  sup- 
port of  the  defense  of  payment,  defendant  established  the  fol- 
lowing facts  upon  the  trial :  On  October  10th,  1889,  defend- 
ant, at  the  office  of  the  corpomtion,  met  Harry  Leadbetter,  the 
inanaging  employe  of  it,  who  at  the  time  was  individually 
indebted  to  defendant  for  furniture  sold  and  delivered  to  him 
in  the  sum  of  fifty  doUai-s  and  seventy-five  cents,  and  refer- 
ring to  his  (defendant's)  indebtedness  to  the  corporation,  the 
defendant  produced  the  sum  of  fifty  dollars  and  seventy-five 
cents,  and  placing  the  money  on  a  desk  requested  HaiTy  Lead- 
better  to  apply  the  same  in  part  payment  of  defendant's  said 
indebtedness,  at  the  same  time  intimating  to  Leadbetter  that 
payment  of  the  latter's  debt  to  defendant  was  desired.  It 
will  be  noticed  here  that  the  money  actually  produced  was 
exactly  equal  to  the  amount  of  Leadbetter's  debt  to  defend* 
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ant.  Leadbetter  took  the  money,  counted  it,  and  thereupon 
returned  it  to  defendant  with  the  request  that  defendant 
should  apply  the  amount  in  satisfaction  of  Leadbetter's  debt, 
and  promising  that  defendant's  debt  to  the  corporation  should 
be  credited  with  an  equal  amount  in  pait  payment.  With 
this  undei*standing  defendant  accepted  the  return  of  the 
money.  On  the  trial  the  right  of  Leadbetter  to  receive  pay- 
ment of  money  due  to  the  corporation  was  not  questioned, 
and  the  trial  justice  rendered  judgment  for  defendant.  Plaint- 
iff, claiming  the  facts  to  be  insufficient  to  prove  payment, 
appeals  to  this  court. 

Whether  or  not  the  production  of  the  money  by  the  defend- 
ant, and  the  passing  thereof  to  Leadbetter,  was  intended  by 
iDoth  parties  as  a  payment  on  account  of  defendant's  indebted- 
ness to  the  corporation,  or  only  as  a  subterfuge  to  lend  plausi- 
bility to  the  claim  of  payment,  and  whether  or  not  defendant 
at  the  time  of  such  alleged  payment  had  surrendered  all 
dominion  and  control  over  the  money  produced  so  that  it 
became  the  property  of  the  corporation  and  subject  to  its 
possession  and  control,  are  facts  to  be  ascertained  from  the 
conduct  of  the  parties  and  the  surrounding  circumstances  as 
shown  upon  the  trial.  This  action  having  been  tried  before 
the  justice,  without  a  jury,  it  was  within  his  province  to  de- 
termine both  the  facts  and  the  law  applicable  to  them,  and 
judgment  having  been  rendered  for  defendant  it  must  be 
assumed  for  the  purposes  of  this  appeal  that  every  fact,  in 
support  of  which  there  is  some  evidence,  and  which  is  neces- 
sary to  sustain  the  judgment,  was  found  by  the  justice.  It 
may  well  be  that  upon  the  same  testimony  the  appellate  court 
would  have  arrived  at  a  conclusion  concerning  the  intention 
of  the  parties  differing  from  that  of  the  justice,  but  that  alone 
is  not  sufficient  to  warrant  a  reversal  (^Fixman  v.  Brown^ 
14  Daly  110 ;  8  N.  Y.  St.  Rep.  608.) 

It  must  be  accepted  as  established,  therefore,  that  the  sum 
paid  by  defendant  was  paid  by  him  to,  and  received  by  Lead- 
better,  as  the  authorized  agent  or  representative  of  the  cor- 
poration, in  part  payment  of  defendant's  indebtedness,  and 
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the  money  paid  thereby  became  the  property  of  the  corpora- 
tion. A  subsequent  misappropriation  or  conversion  of  such 
money  by  the  agent  or  employe  of  the  corporation,  although 
with  defendant's  knowledge  and  participation,  cannot  operate 
to  rescind  or  disaffirm  the  payment.  Whatever  redress  plaint- 
iff may  have  against  defendant  for  his  participation  in  the 
application  of  the  property  of  the  corporation  to  the  payment 
of  Leadbetter's  individual  debt,  should  be  sought  in  the  proper 
action. 

The  trial  justice  erred,  however,  in  awarding  judgment  for 
defendant.  A  reference  to  the  pleadings  and  proofs  will  show 
that  plaintiff's  claim  was  fifty-nine  doUara  and  sixty-five  cents, 
while  the  payment  claimed  by  defendant  was  but  fifty  dollars 
and  seventy-five  cents,  so  that  for  the  excess  of  his  claim 
plaintiff  should  have  had  judgment  against  defendant. 

Labbemobs,  Ch.  J.,  concurred. 

Judgment  reversed,  with  costs,  and  new  trial  ordered. 


Chabues  G.  Smith,  Appellant,  against  S.  Mobbis  Pbyob 

et  ahj  Respondents. 

(Decided  April  7th,  1890.) 

No  appeal  lies  to  the  Court  of  Common  Pleas  from  an  order  of  the  City 
Court  of  New  York  either  granting  or  denying  a  motion  for  a  new  trial 
npon  the  gromid  of  newly  discovered  evidence. 

No  appeal  lies  to  the  Comt  of  Common  Pleas  from  an  order  of  the  City  Court 
of  New  York  refusing  a  new  trial  for  alleged  misdirection  to  the  Jury,  un- 
less an  exception  thereto  has  heen  taken  upon  the  trial. 

Appeal  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  afSrming  an  order  of  that  court  denying 
a  motion  for  a  new  trial,  upon  the  ground  of  newly  discovered 
evidence,  and  upon  the  ground  of  error  in  the  charge  of  the 
justice  to  the  jury. 
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Saunders^  Webb^  ^  Worcester^  for  appellant. 
Lowrey^  Stone^  ^  Auerbuch^  for  respondents. 

J.  F.  Daly,  J. — ^No  appeal  lies  to  this  court  from  an  order 
of  the  City  Court  either  granting  or  denying  a  new  trial  upon 
the  ground  of  newly  discovered  evidence  (Lester  v.  Wurir 
der^  9  Daly  70).  The  Court  of  Common  Pleas  holds  the 
same  position  with  respect  to  tlie  City  Court  of  New  York 
City  which  the  Court  of  Appeals  holds  with  respect  to  the 
Supreme  Court  and  the  Superior  City  Courts  (^Wahh  v. 
Schultz^  6  N.  Y.  Civ.  Pro.  Rep.  126 ;  Rowe  v.  Comley^  11 
Daly  818)  ;  and  the  Court  of  Appeals  will  not  entertain  an 
appeal  from  an  order  of  the  last  named  courts  granting  or 
refusing  a  new  trial  {Donley  v.  Graham^  48  N.  Y.  658; 
Smith  V.  Platty  96  N.  Y.  686,  and  cases  cited).  The  court 
below  did  not  refuse  to  exercise  its  discretion  for  want  of 
power,  or  for  any  other  reason,  and  the  authorities  cited  by 
the  appellant  are  not  therefore  in  point. 

No  appeal  lies  to  this  court  from  an  order  of  the  City  Court 
refusing  a  new  trial  for  alleged  misdirection  to  the  jury,  un- 
less an  exception  thereto  has  been  taken  upon  the  trial. 
^  When  a  trial  and  general  verdict  have  been  had  we  can 
deal  only  with  questions  of  law  arising  upon  exceptions  duly 
taken."  (Rowe  v.  Comley^  11  Daly  818).  There  was  no 
exception  taken  to  the  alleged  misdirection  of  the  judge 
pending  the  trial,  and  there  is  nothing  for  us  to  review. 

The  order  appealed  from  should  be  affirmed,  with  costs 
and  disbursements  (Burin  v.  SimmoiUy  14  Daly  456;  15 
N.  Y.  St.  Rep.  870). 

Labbemobe,  Ch.  J.,  and  Bisohoff,  J.,  concurred. 

Order  affirmed,  with  costs. 
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Mabie  Spies,  Respondent,  against  Phiup  Voss,  Appellant. 

(Dedded  April  7th,  1800.) 

Defendant  took  possession  of  plaintiffs  premises  under  an  oral  understand- 
ing that  if  the  premises  were  put  in  a  certain  order  she  would  stay  for  a 
long  time,  the  rent  being  payable  monthly  in  advance.  Held,  under  the 
statute  relating  to  renting  in  New  York  City,  that  this  created  a  tenancy 
until  May  1st  following. 

A  re-entry  and  re-letting  by  the  landlord,  after  the  premises  are  abandoned 
and  the  key  returned  by  the  tenant,  do  not,  without  further  proof,  estab- 
lish a  surrender  and  acceptance. 

•  Appeal  from  a  judgment  of  this  court  entered  upon  a  ver- 
dict directed  by  the  court. 

The  facts  are  stated  in  the  opinion. 

Felix  Jellenikj  for  appellant. 

Jacob  Framme^  for  respondent. 

J.  F.  Daly,  J. — ^There  was  no  written  agreement  for  the 
occupation  of  the  premises  and  no  term  agreed  upon,  and  the 
question  is  whether  the  tenancy  continued  to  May  1st,  1888, 
or  was  for  a  month  or  from  month  to  month,  and  whether 
there  was  a  surrender  and  acceptance  of  the  lease. 

The  wife  of  the  tenant  made  the  agreement  on  his  behalf ; 
'  she  said  that  if  the  rooms  were  painted  and  fixed  up 
she  would  stay  a  long  time,  for  five  years  or  eight  years. 
She  was  told  that  the  rent  was  958  a  month  payable  monthly 
in  advance.  The  painting  was  done,  and  the  tenant  moved 
in  a  few  days  after  May  1st,  1887,  paying  rent  from  May  1st. 
A  receipt  was  given  for  one  month's  rent,  for  each  month  up  to 
and  including  September  1st,  1887.  The  tenant  moved  out 
October  1st,  1887,  returning  the  key  of  the  premises,  which 
was  retained,  the  landlord  endeavoring  to  re-let  the  premises. 

This  case  seems  to  fall  within  the  statute  which  provides 
that  an  agreement  for  the  occupation  of  lands  or  tenements  in 
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the  City  of  New  York  which  shall  not  particularly  specify 
the  duration  of  such  occupation  shall  be  deemed  valid  until 
the  first  day  of  May  next  after  the  possesion  under  such  agree- 
ment shall  commence,  and  the  rent  under  such  agreement 
shall  be  payable  at  the  usual  quarter  dajrs  for  the  payment  of 
rent  in  the  said  city  unless  otherwise  expressed  in  the  agree- 
ment. Here  the  duration  of  the  occupation  was  not  particu- 
larly specified:  it  was  evidently  intended  to  be  for  longer 
than  one  month,  and  not  to  be  for  one  month  or  from  month 
to  month,  as  defendant  claims  it  was.  In  the  case  of  WiUoti 
Y.  Taylor  (8  Daly  253),  relied  upon  by  defendant,  there  never 
was  any  agreement  as  to  the  terms  of  hiring,  but  the  tenant 
had  remained  in  possession  six  yeara,  paying  a  monthly  rent 
of  $7.50  in  advance.  It  was  said  in  that  case  that,  in  the 
absence  of  any  agreement,  valid  or  invalid,  as  to  the  duration 
of  the  teim,  or  as  to  an  annual  rent,  the  rule  seems  to  be  that 
the  intervals  between  the  payments  determine  the  length  of 
the  tenancy  ;  citing  Steffens  v.  Sari  (40  N.  J.  L.  137),  where 
it  was  held  that,  where  there  is  no  evidence  but  the  mere  fact 
of  payment  at  intervals  of  a  week  or  a  month,  the  implication 
is  that  the  renting  is  a  monthly  or  a  weekly  one,  just  as  the 
payment  is  monthly  or  weekly.  In  People  v.  Botrford  (47 
N.  T.  666),  it  was  held  that  where  the  tenant  is  in  possession 
under  a  parol  agreement  void  by  the  statute  of  frauds,  and 
had  occupied  for  a  year,  paying  the  rent  monthly,  a  tenancy 
from  month  to  month  is  created.  If  there  had  been  in  the 
case  a  specific  agreement  by  parol  for  five  years  or  for  eight 
years  which  would  be  void  under  the  statute  of  frauds,  and 
the  tenant  went  into  possession,  paying  a  monthly  rent,  a 
tenancy  from  month  to  month  would  have  been  created  under 
the  authority  of  the  case  last  cited.  If  nothing  had  been  said 
concerning  the  term,  and  the  hiring  had  been  at  a  certain 
monthly  rent,  a  tenancy  for  a  month  only  would  have  been 
created.  But  in  the  present  case  the  parties  contemplated  a 
longer  occupation  than  a  month,  as  is  apparent  from  the  conver- 
sation between  them  ;  but  as  their  agreement  did  not  *^  particu- 
larly specify  "  the  duration  of  the  term,  the  case  is  within  the 
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statute  fixing  the  term  as  expiring  on  the  first  of  May  after  en- 
tering upon  possession.  The  fact  that  the  rent  was  fixed  at 
$58  a  month  and  was  payable  monthly  does  not  affect  the  ques- 
tion, as  the  statute  includes  cases  where  the  agreement  pro- 
vides how  and  when  the  rent  shall  be  payable. 

There  was  no  surrender  and  acceptance  of  the  lease.  The 
tenant  vacated  the  premises  and  offered  the  keys  to  the  land- 
lord, who  refused  to  accept  them,  saying  that  the  tenant  had 
hired  the  premises  for  a  year.  The  next  day  the  keys  were 
left  in  the  landlord's  house,  who  afterwards  entered  the 
premises  and  endeavored  to  re-let,  succeeding  finally  in  doing 
so  for  the  month  of  April,  1888  (for  which  no  rent  is  claimed). 
«^Under  the  authority  of  our  General  Term  in  Winant  v.  Sines 
(14  Daly  187 ;  6  N.  Y.  St.  Rep'r  261,  1887),  re-entry  and  re- 
letting by  the  landlord  after  the  premises  are  abandoned  and 
the  key  returned  by  the  tenant  do  not  constitute  a  surrender 
and  acceptance,  without  further  proof.  If  this  decision  seems 
to  be  in  conflict  with  the  case  of  McKellar  v.  Sigler  in  this 
court  (47  How.  Pr.  22, 1874),  it  may  be  noticed  that  in  the 
latter  case  there  was  evidence  that  the  landlord  not  only 
relet  the  premises  but  made  alterations  therein  as  well  as 
repairs,  acts  taken  together  held  to  be  inconsistent  with  the 
continuance  of  the  tenancy. 

The  judgment  should  be  affirmed,  with  costs. 

BisoHOFF,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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AsHTOisf  B.  Talbot,  Respondent,  against  Doban  &  Wbight 

Company,  Limited,  Appellant. 

(Decided  April  7th,  1890.) 

In  an  action  to  recover  margins  paid  defendant  corporation  as  a  broker  hi 
transactions  in  oil,  plaintiff  alleging  that  no  purchases  or  sales  were  in  foci 
made,  where  the  relation  between  the  parties  is  that  of  principal  and  agent, 
defendant  doing  the  business  on  commission,  plaintiff  will  be  allowed  an 
order  for  the  examination  of  defendant's  officers  and  an  inspection  of  its 
books  before  trial.  Plaintiff  is  entitled  to  know  whether  or  not  the  trans- 
action claimed  by  his  agent  in  fact  took  place. 

Wheie,  in  such  case,  it  is  sought  to  examine  the  principal  officers  of  the 
corporation,  plaintiff  need  not  allege  that  such  officers  have  knowledge  of 
the  corporation's  transactions;  that  will  be  presumed. 

If  the  books  of  the  corporation  are  necessary  to  enable  the  officers  of  the 
corporation  to  testify  as  to  plaintiffs  account,  their  production  will  be 
compelled. 

Appeal  from  an  order  of  this  court  denying  a  motion  to 
vacate  an  order  for  examination  of  defendant's  officers  before 
trial,  and  for  the  production  of  its  books  and  papera. 

The  facts  are  stated  in  the  opinion. 

Shepard  ^  Osborne^  for  appellant. 

Tracy y  MacFarland^  Boardman^  ^  Platty  for  respondent 

J.  P.  Daly,  J. — The  defendant  corporation  holds  itself  out 
as  engaged  in  the  business  of  broker,  buying  stocks,  oil,  etc., 
in  the  City  of  New  York :  the  plaintiff,  residing  in  Philadel- 
phia, transmitted,  through  one  Fleshman  in  that  city,  orders 
to  defendant,  in  August,  1888,  to  purchase  and  sell  oil  for 
him  on  commission,  depositing  with  Fleshman  margins  ag- 
gregating S;5,900,  all  of  which  were  received  by  defendant 
less  Fleshman's  commissions.  On  August  81st,  1888,  the 
transactions  were  closed  by  an  order  from  plaintiff  to  defend- 
ant to  buy  oil  to  close  the  account ;  Fleshman  reported  that 
it  had  been  done  and  that  the  plaintiff's  loss  was  $4,403,  and 
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paid  over  to  him  $1,347  as  a  balance  coming  to  him  of  the 
margins  less  the  loss.  The  plaintiff  charges  that  the  defend- 
ant did  not  buy  nor  sell  any  oil  as  ordered  by  plaintiff,  and 
demands  judgment  for  the  $4,408  with  interest  from  August 
81st,  1888.  An  examination  of  the  officers  of  the  defendant 
corporation  and  an  inspection  of  its  books  is  sought  for  be- 
cause, as  plaintiff  swears,  it  is  impossible  to  show  in  any  other 
way  that  the  plaintiff's  orders  were  not  executed ;  also  for  the 
purpose  of  showing  tliat  defendant  is  not  a  broker  doing  a 
legitimate  business,  but  is  merely  engaged  in  gambling,  etc. ; 
also  for  the  purpose  of  proving  that  Fleshman  is  its  agent. 

The  fii*st  objection  made  by  defendant  to  the  examination 
is  that  it  is  sought  by  plaintiff  for  the  purpose  of  finding  out 
whether  he  has  a  cause  of  action  ;  and  that  examinations  are 
never  allowed  for  that  purpose  (Lathrop  v.  Brown^  6  Civ. 
Pro.  Rep.  101 ;  Kirhland  v.  Mo99,  11  Abb.  New  Cas.  421 ; 
Schepmoes  v.  Bovsson^  1  Abb.  New  Cas.  485 ;  Kaufman  v. 
Herzfeld^  1  How.  Pr.  N.  S.  444).  The  cases  first  and  last 
cited  were  similar  ]to  the  present  in  that  the  examination 
sought  was  of  parties  who  were  stock  or  grain  brokers,  with 
respect  to  purchases  and  sales  on  account  of  a  customer ;  and 
it  was  held  that  the  examination  could  not  be  permitted  where 
its  object  was  to  ascertain  whether  a  cause  of  action  or  a 
counterclaim  existed.  But  in  the  case  of  Judah  r.  Lane  (14 
Daly  808,  12  N.  Y.  St.  Rep'r  130),  where  it  was  claimed  that 
the  defendant  as  broker  for  the  plaintiff's  assignor  had  bought 
and  sold  stocks  and  grain  for  him  and  had  rendered  accounts 
which  the  plaintiff  claimed  were  false,  the  General  Term  of 
this  court  permitted  an  examination  of  defendant  before  trial. 
It  was  said  in  the  opinion  in  the  case  that  the  allegations  of 
fraudulent  practices  made  in  plaintiff^s  affidavit  were  to  be 
taken  as  confessed  because  the  motion  to  vacate  the  exam- 
ination was  made  upon  the  plaintiff's  papers ;  also  that  the 
plaintifiTs  accusations  were  substantiated  by  the  facts  set  forth 
in  his  papers ;  but  it  is  not  necessary  in  order  to  obtain  an 
order  for  examination  that  the  plaintiff's  alleged  cause  of 
action  should  be  admitted,  or  that  evidence  in  support  of  it 
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should  be  set  forth  in  the  application  for  the  order.  The  Code 
does  not  require  it  (§§  872-3.)  The  case  is  an  authority 
for  permitting  an  examination  of  defendants  for  the  purpose 
of  ascertaining  what  dealings  were  actually  had  by  the  broker 
on  account  of  his  customer,  where  the  latter,  or  his  assignee, 
brings  an  action  for  that  purpose.  This  is  in  accord  with  the 
decision  of  the  General  Term  of  the  Supreme  Court  of  this 
department  in  Miller  v,  Kent  (69  How.  Pr.  822),  where  the 
examination  of  the  defendants,  brokers,  as  to  purchases  and 
sales  of  land  for  the  plaintiff,  was  allowed  before  trial  in  an 
action  brought  to  compel  an  accounting.  It  was  said  by  the 
court  that  ^^  a  commission  merchant  or  broker  has  no  right  lo 
conceal  from  his  customer  any  portion  of  his  business  and 
dealings  in  relation  to  the  property  alleged  to  have  been 
bought  and  sold ;  and  where  he  withholds  the  fullest  infor- 
mation on  that  subject,  the  right  to  examination  before  trial  in 
an  action  brought  to  recover  alleged  profits,  or  to  adjust  the 
unsettled  accounts,  should  be  fully  accorded."  In  both  of  the 
above  cases  it  might  have  been  objected  that  the  object  of  the 
examination  was  to  ascertain  whether  plaintiff  had  a  cause  of 
action ;  but  this  objection  cannot  be  sustained  where  the 
relation  of  the  parties  is  that  of  principal  and  agent,  as  in  the 
case  of  a  customer  and  his  broker.  That  relation  existed 
between  the  plaintiff  in  this  case  and  the  defendant  corpora- 
tion. 

The  second  objection  to  the  examination  is  that  there  is  no 
good  reason  for  the  examination  of  defendant's  officera  before, 
rather  than  at  the  trial.  This  objection  is  not  a  good  one 
where  the-  fact  to  be  determined  is  whether  certain  transac- 
tions were  or  were  not  had  by  an  agent  who  has  alleged  them. 
The  principal  has  the  right  to  know  the  facts  in  advance  of 
the  trial  in  order  to  investigate  such  transactions  and  make 
preparations  for  the  trial. 

The  next  objection  is  that  there  is  no  allegation  in  the 
plaintiff's  affidavits  that  the  officers  of  defendant  sought  to  be 
examined  have  knowledge  of  the  fact  whether  oil  was  or  was 
not  bought  or  sold  by  defendant  for  plaintiff.     To  this  objeo- 
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tioii  it  may  be  answered  that  the  defendant,  being  a  curponi- 
tion,  could  only  buy  or  sell  through  its  agent ;  that  the  parties 
required  to  appear  and  submit  to  examination  are  its  officers 
and  agents,  who  are  presumed  to  have  transacted  its  business 
and  to  know  what  business  it  did  or  did  not  transact  and 
what  orders  it  did  or  did  not  execute.  If  these  officers  (the 
president,  vice  president,  and  secretaiy^  do  not  know  the  facts 
because  some  other  agent  was  employed  in  the  transactions, 
they  can  state  who  that  agent  was.  But  nothing  of  the  sort 
is  alleged ;  and  as  the  books  of  the  concern  are  to  be  pro- 
duced upon  the  examination  and  the  transactions,  if  any, 
appear  upon  them,  it  is  only  necessary  for  the  parties  under 
examination  to  identify  the  entries  and  testify  what  they 
know  of  the  transactions  represented  by  such  entries. 

This  brings  us  to  the  next  objection :  that  the  affidavits  do 
not  show  the  facts  necessary  to  support  an  order  for  the  pro- 
duction and  inspection  of  books  and  papers^  Under  the  7th 
subdivision  of  section  872  of  the  Code,  the  order  for  the  ex- 
amination of  the  officers  of  a  corporation  shall  direct  the  pro- 
duction of  books  and  papers  as  to  the  contents  of  which  an 
examination  or  inspection  is  desired.  This  section  applies  to 
an  examination  "depending  upon  or  ancillary  to  oral  exami- 
nation "  (Levey  v.  New  York  Central  ^c.  R.  Cb.,  13  Civ. 
Pro.  Rep.  262) ;  and  in  such  a  case  the  practice  as  to  inspection 
of  books  and  papera  under  section  805  does  not  apply.  Here 
tlie  object  of  the  inspection  of  the  books  is  to  assist  the  officers 
of  the  defendant  company  to  answer  respecting  the  matters  in 
dispute  and  to  enable  them,  if  they  can,  to  identify  the  entries 
of  transactions  on  plaintiff's  behalf.  As  it  is  alleged  that  the 
name  of  the  plaintiff  does  not  appear  upon  the  books,  and  that 
transactibns  in  his  behalf  were  designated  and  recorded  under 
certain  numbers  by  which  his  orders  were  transmitted  to  de- 
fendant, it  is  manifest  that  an  inspection  of  the  books  can 
be  of  no  assistance  without  an  examination  of  defendant's 
officers,  and  this  brings  the  case  within  subdivision  7  of  sec- 
tion 872. 

The  objection  that  the  allegations  of  the  plaintiff's  affida- 
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vits  are  upon  information  and  belief,  and  that  there  is  mere 
suspicion  or  conjecture  as  a  basis  for  the  examination,  is  not  a 
sound  one  under  the  circumstances  of  this  case.  The  plaintiff 
is  entitled  to  the  information  he  seeks  from  his  brokers,  and  is 
not  bound  to  make  out  a  case  against  them  as  a  condition  of 
the  examination.  The  case  of  Central  C,  T.  JR.  Co.  v.  Twenty- 
third  Sl  jr.  Co.  (53  How.  Pr.  45)  applies  to  proceedings  for 
inspection  solely. 

The  order  should  be  affirmed,  with  $10  costs. 

BisCHOFF,  J.,  concurred. 
Order  affirmed,  with  costs. 


RiCHABD  Williams    et  al.^    Respondents,  against   Denis 

Shields,  Appellant. 

(Decided  April  7th,  1890.) 

A  clause  in  a  building  contract  that  *'  should  any  dispute  arise*'  respecting 
the  terms  of  the  contract  or  value  of  extra  work,  etc.,  the  same  should  be 
settled  by  arbitrators  to  be  selected  by  the  owner  and  contractor,  is  not  a 
bar  to  an  action  for  extra  work,  where  neither  i>arty  made  any  effort  to 
submit  the  controversy  to  arbitration. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

B.  Q-.  Oppenheim^  for  appellant. 

Scott  Lord^  for  respondents. 

Lakremore,  Ch.  J. — This  is  an  action  to  foreclose  a 
mechanic's  lien,  and  was  tried  before  a  referee,  who  has 
found  in  favor  of  plaintiffs,  both  for  the  balance  due  on  the 
original  contract  and  for  the  amount  of  $702.38,  claimed  on 
account  of  alleged  extra  work.    No  objections  have  been  made 
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to  the  technical  sufficiency  of  the  lien  as  filed.  Appellant^ 
however,  contends  that,  at  least  as  to  said  extra  work,  tlie 
complaint  should  have  been  dismissed,  because  the  contract 
provided  for  the  settlement  of  any  dispute  that  might  arise, 
as  to  compensation  for  extra  work,  by  arbitrator.  The 
clause  in  question  is  as  follows : 

^^  Should  any  dispute  arise  respecting  the  true  construction 
or  meaning  of  the  drawings  or  specifications,  the  same  shall 
be  decided  by  and  his  decision  shall  be  final 

and  conclusive ;  but  should  any  dispute  arise  respecting  the 
true  value  of  the  extra  work,  or  of  the  works  omitted,  the 
same  shall  be  valued  by  two  competent  persons — one  employed 
by  the  owner  and  the  other  by  the  contractors — and  those 
two  shall  have  power  to  name  an  umpire,  whose  decision  shall 
be  binding  on  all  parties." 

The  learned  counsel  for  appellant  in  effect  argues  that  the 
existence  of  such  provision  in  the  contract  is  an  absolute  bar 
to  any  suit  in  a  court  for  the  recovery  of  the  value  of  extra 
work.  We  cannot  agree  with  him  in  this  contention.  The 
question  was  briefly  referred  to  and  passed  upon  in  Smith  v. 
Alker  (102  N.  Y.  87),  at  the  close  of  the  opinion,  on  pages 
92  and  98,  where  it  is  held  that  it  is  as  much  the  duty  of  the 
defendant  as  of  the  plaintiff  to  tiike  active  steps  for  the  selec- 
tion of  ai'bitrators  and  tlie  settlement  of  the  disputed  points 
by  that  method ;  and  tliat  if  neither  party  has  sought  to  avail 
himself  of  the  privilege  to  submit  the  controversy  to  arbitra- 
tion, the  existence  of  such  a  clause  in  the  contract  will  con- 
stitute no  bar  or  defense  to  a  suit  al  law  for  the  amount 
alleged  to  be  due.  This  is  our  understanding  of  the  answer 
made  by  the  Court  of  Appeals  in  a  case  similar  in  its  facts, 
though  not  identical  in  form,  and  certainly  analogous  in  prin- 
ciple, to  the  same  argument  appellant  now  urges ;  and  we 
regard  such  decision  as  binding  and  conclusive  upon  us. 

Appellant  also  contends  that  the  learned  referee  did  not 
decide  the  questions  of  fact  that  arose  according  to  the  fair 
preponderance  of  evidence.  We  have  examined  the  record 
with  care,  and  discover  nothing  to  induce  us  to  modify  the 
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referee's  findings.  The  conclusions  of  fact  are  not  against 
the  weight  of  evidence.  There  was  much  conflict  in  the  testi- 
mony of  the  expex-ts  on  both  sides  as  to  whether  the  job  was 
done  in  a  proper  and  workmanlike  manner.  The  referee 
seems  to  have  been  considerably  influenced  by  the  fact  that 
defendant  voluntarily  made  two  payments  on  account  of  the 
amount  due  for  work,  after  the  same  had  been  completed, 
and,  therefore,  presumably  with  full  knowledge  of  the  alleged 
grave  defects  of  which  he  now  complains.  This  circum- 
stance, with  others,  led  the  referee  to  conclude  that  the  de- 
termination to  dispute  plaintiffs'  bill  was  an  after-thought. 
There  is  considerable  force  in  this  considemtion ;  and,  further- 
more, we  are  unable  to  determine  how  much  there  was  in  the 
manner  and  appearance  of  the  different  witnesses,  which  in- 
duced the  referee  to  believe  plaintiffs'  witnesses  rather  than 
defendant's.  These  elements  may  always  legitimately  be 
taken  into  account  by  .a  trial  court.  Moreover,  one  or  two  of 
defendant's  witnesses  made  some  very  significant  concessions 
in  favor  of  the  plaintiffs.  It  does  not  seem  to  be  contended 
on  behalf  of  the  respondents  that  the  work  and  materials 
were  of  the  very  best  quality  that  could  be  supplied.  It 
appears  that  the  buildings  in  question  were  erected  on  leased 
premises,  and  one  of  the  plaintiffs  swears  that  defendant  said 
that,  as  he  (defendant)  had  only  a  ten  years'  lease  of  the 
premises,  he  wished  as  cheap  a  building  to  be  erected  as  would 
pass  the  examination  of  the  building  department.  The 
referee  evidently  believed  this  statement,  and,  taking  it  as 
true,  it  explains  many  of  the  criticisms  upon  the  structure 
made  by  defendant's  experts  which  might  be  sufficient  to 
defeat  the  right  of  recovery  in  an  ordinary  case,  where  only 
first-class  materials  and  workmanship  were  contracted  for.  It 
was  obviously  the  intention  of  both  parties  that  second^slass 
materials  should  be  made  use  of ;  and,  under  such  circum- 
stances, the  questions  whether  or  not  the  contract  was  sub- 
stantially performed,  and  the  extra  work  and  materials  were 
reasonably  worth  the  prices  charged  for  the  same,  were 
peculiarly  questions  of  fact  to  be  determined  by  the  referee 
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upon  all  the  evidence  submitted.  There  is  nothing  to  show 
that  he  did  not  decide  the  same  in  accordance  with  substan- 
tial justice  and  the  real  agreement  of  the  parties. 

Of  course,  as  the  owner  permitted  the  contractors  to  go  on 
and  complete  after  the  contract  time  had  expired,  and  has 
since  accepted  the  buildings,  he  cannot  deny  their  right  to  sue 
for  the  contract  price.  There  was  sufficient  evidence  from 
which  the  referee  might  infer  and  find,  as  he  did,  that  tlie 
delay  in  the  completion  of  the  buildings  was  caused  by  de* 
feudant's  failing  to  carry  out  the  contract  on  his  part  in  not 
excavating  and  furnishing  materials  in  time ;  by  the  neces- 
sary interference  with  the  original  plans  on  account  of  extra 
work  ordered ;  and  by  the  occurrence  of  rainy  days.  Accept- 
ing the  referee's  finding  on  this  point,  we  think  he  correctly 
disallowed  any  claim  for  damages  by  reason  of  such  delay  in 
completion. 

We  have  examined  the  other  exceptions  taken  at  the  trial 
and  points  raised  on  this  appeal,  and  do  not  find  anything 
which  induces  us  to  interfere  with  the  judgment  as  rendered, 
or  requires  any  special  notice. 

The  judgment  appealed  from  should  be  affirmed,  with  costa. 

BiscHOFF,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Hugh  O'Neill,  Appellant,  against  Ephbaim  Howe,  Respon- 
dent. 

(Decided  May  5th,  1890.) 

Under  an  agreement  by  defendant  to  pay  plaintiff  commissions  on  sales  by 
plaintiff  of  defendant's  goods,  plaintiff  cannot  recover  commissions  on  sales 
to  the  customers  previously  procured  by  him  while  in  defendant's  employ, 
without  proof  that  snch  sales  were  made  by  him.  The  fact  that  the  e  nt  ries 
in  defendant's  books  of  the  sales  to  snch  customers  were  marked  with 
plaintiff's  hiitlals,  such  marks  being  made  by  defendant's  bookkeepers  for 
their  own  convenience  in  making  up  plaintiff's  accounts,  and  not  by  de- 
fendant's order,  is  not  sufficient  proof  that  the  sales  were  made  by  plaintiff. 
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A  direction  by  the  referee,  in  an  action  on  account,  that  plaintiff  proceed 
with  his  examination  of  a  witness,  in  the  absence  of  a  ledger  of  defendant 
which  he  desired  to  use,  is  not  ground  for  reversal,  as  plaintiff  could  have 
given  notice  to  produce  the  ledger  and  then  recalled  his  witness. 

A  notice  to  terminate  a  reference  for  a  failure  to  file  or  deliver  the  referee's 
report  within  60  days,  under  the  Code  of  Civil  Procedure,  must  be  given 
before  the  report  is  actually  filed  or  delivered,  though  after  the  60  days. 

A  stipulation,  made  at  the  close  of  the  first  day's  trial  before  a  referee,  that 
his  fees  be  fixed  at  $6.00  for  the  first  hour  and  $5.00  for  every  succeeding 
hour  in  a  day's  sitting,  is  valid. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City- 
Court  of  New  York  affirming  a  judgment  of  that  court  entered 
upon  the  report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

Thomas  Bracken^  for  appellant. 

J".  Woohey  Sheppard^  for  respondent. 

J.  F.  Daly,  J. — The  plaintiff  claimed  for  work,  labor,  and 
services,  in  the  sale  of  defendant's  goods  on  commission,  at 
request  of  defendant,  from  March  1st,  1886  to  May  23d,  1887. 
Upon  the  trial  before  the  referee  it  appeared  that  he  had 
been  selling  to  certain  customers  of  defendant  for  several 
years  before  that  period,  and  the  claim  now  made  seems  to 
be  based  upon  the  theory  that  he  is  entitled  to  commissions 
upon  all  subsequent  sales  bj  defendant  to  those  customers, 
whether  he  can  or  cannot  prove  that  such  subsequent  sales 
were,  in  any  instance,  made  by  him.  This  is  apparent  from 
the  fact  that  the  plaintiff  is  not  able  to  give  testimony  as  to 
any  sale  during  the  period  specified  in  his  complaint,  but 
bases  his  right  upon  the  fact  that  sales  to  such  persons  dui^ 
ing  said  period  appear  upon  defendant's  books ;  thus,  in  his 
direct  examination,  he  says,  in  answer  to  the  question,  "Look 
at  the  bill  of  particulars  shown  you  and  state  when,  giving 
the  date  as  near  as  you  can,  you  sold  Mrs.  Agnew?"  he 
answers  "  Mrs.  Agnew  was  my  customer  and  all  that  she 
bought  I  claim ;  *'  and  afterwards  says  that  he  cannot  state 
how  muoh  goods  he  sold  her ;  that  he  knows  he  sold  to  her 
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by  defendant's  books.  In  respect  to  sales  to  Mr.  Bulger  he 
says :  ^*  He  was  my  customer  and  I  claim  all  sales."  So  with 
respect  to  Mr.  Bach  he  says,  in  answer  to  the  question,  "  You 
say  you  sold  Mr.  Bach  J7,432.97  during  the  year  1886  ?  " 
"  A.  According  to  your  books ;  yes ; "  but  in  answer  to  the 
further  question  whether  the  books  show  anything  more  than 
a  bill  of  goods  from  defendant  to  Bach,  he  answers :  ^^  Not 
that  I  know  of."  With  respect  to  sales  to  Carberry  he  says : 
^^I  don't  recollect  any  particular  transaction  that  I  sold  him 
goods  during  the  year  1886  ;  that  applies  to  all  my  testimony 
given  upon  the  transactions  in  regard  to  sales."  He  after- 
wards swore  that  there  might  be  a  few  parties  from  whom  he 
brought  orders  during  the  period  covered  by  his  complaint ; 
that  he  did  not  negotiate  a  sale  to  Bach  (whose  account  on 
the  books  was,  as  before  stated,  $7,482.97)  ;  that  he  ceased  to 
be  in  the  employ  of  defendant  in  the  latter  part  of  1885  or 
the  spring  of  1886 ;  that  he  previously  kept  a  book  in  which 
he  entered  his  sales,  but  ceased  to  enter  for  1886,  because  he 
was  working  in  Mr.  Tracy's,  and  sent  postal  cards  whenever 
he  got  an  order.  The  defendant  rendered  him  an  account  of 
his  sales,  including  the  period  in  question,  and  offered  to  pay 
him  the  amount  of  commissions  computed  thereon.  He  was 
allowed  a  recovery  for  this  amount  (which  was  admitted  by 
the  answer)  but  for  nothing  further. 

I  do  not  see  how  the  finding  of  the  referee  can  be  disturbed 
by  us.  The  mere  fact  that  the  plaintiff  had  originally  made 
sales  to  certain  customers,  and  that  after  he  left  the  plaintiff's 
employ  they  bought  more  goods,  does  not  make  out  a  case  for 
commissions  upon  such  lateir  purchases.  If  it  did,  then  he 
would  be  entitled  to  commissions  upon  sales  by  defendant  to 
such  persons  as  long  as  defendant  continued  in  business,  irre- 
spective of  any  efforts  of  his  own  to  induce  such  sales.  No 
such  continuing  liability  of  defendant  could  be  enforced  with- 
out some  proof  of  a  contract  to  that  effect.  Ordinarily  the 
leaving  of  defendant's  employ  would  terminate  the  contract 
for  a  commission  on  sales  and  any  claim  for  commissions 
where,  as  in  this  case,  the  claim  is  based  upon  work,  labor. 
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and  services  in  the  sale  of  goods  at  defendant's  request.  It 
is  true  that  some  of  the  customers,  called  by  plaintiff  as  wit- 
nesses, swear  that  all  they  bought,  they  bought  through  plaint- 
iff; but  this  testimony  is  very  loose  and  general;  it  is  a  con- 
clusion of  the  witness  rather  than  a  statement  of  fact ;  and 
further,  it  is  not  shown  that  the  salas  to  those  persons  entitle 
plaintiff  to  more  than  he*  received.  It  is  also  true  that  the 
accounts  of  the  customers  in  defendant's  books  (upon  which 
accounts  plaintiff  demands  these  commissions)  are  marked 
with  the  name  or  the  initials  of  plaintiff  in  order  to  designate 
them  as  his  customers;  but  these  marks  were  originally  made 
upon  old  accounts  while  plaintiff  w^is  in  defendant's  employ 
and  were  continued  on  the  subsequent  accounts  by  the  book- 
keepers ;  and  such  designation  so  made  does  not  prove  that 
such  later  sales  were  made  by  plaintiff ;  besides,  the  marks 
were  put  there  by  book-keepers  of  defendant  for  their  own 
convenience  in  making  up  the  plaintiff's  accounts,  and  not  by 
order  of  the  defendant. 

There  was  a  conflict  of  testimony  as  to  whether  the  agree- 
ment between  plaintiff  and  defendant  was  for  a  commission 
upon  sales  or  upon  collections  made  by  him,  and  the  referee 
found  it  was  the  latter.  The  evidence  is  ample  to  sustain 
the  finding. 

The  counterclaim  was  proved.  It  was  shown  that  the 
sales  made  by  defendant  to  ^^  Dugan  "  were  really  made  to 
plaintiff.  Conklin  swears  that  plaintiff  told  him  that  he 
owned  the  ^^  Dugan  "  business  and  that  he  wanted  the  goods 
sent  in  Dugan's  name. 

The  exceptions  were  not  well  taken.  The  motion  to  strike 
out  the  stipulation  as  to  stenographer's  fees  was  denied  upon 
the  question  of  f<act.  Appellant,  in  his  brief,  states  that  it 
was  inserted  without  his  knowledge,  but  this  ground  was  not 
stated  in  the  motion  to  strike  out. 

There  is  no  exception  «at  folio  59.  The  question  at  folio 
113  as  to  statements  made  by  plaintiff  to  -a  thii'd  party  was 
not  competent  evidence  for  plaintiff  and  was  properly  ruled 
out.     The  written  or  printed  contents  of  a  card  not  produced 
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as  to  which  a  question  was  asked  at  folio  116  was  properly 
ruled  out.  No  exception  will  lie  to  the  allowance  of  a  leading 
question  (at  fo.  119)  ;  leading  questions  are  in  the  discretion 
of  the  referee.  The  appellant  I'efei's  to  a  number  of  other 
exceptions  as  valid  without  arguing  them  upon  his  brief.  An 
examination  of  the  record  discloses  no  error  in  the  rulings 
excepted  to.  The  exception  at  folios  186  and  187  to  the 
direction  that  plaintiff  proceed  with  his  examination,  in  the 
absence  of  one  of  defendant's  ledgers  which  he  desired  to  use, 
is  not  ground  for  reversal.  The  plaintiff  should  have  given 
notice  to  produce  the  ledger  and  then  recalled  the  witness. 
As  to  the  exception  at  folio  256,  no  question  was  disallowed  ; 
the  cross-examination  of  defendant  upon  his  books  was  fully 
permitted.  The  evidence  disallowed  at  folios  270  and  271 
seems  to  be  immaterial.  There  is  no  exception  at  folio  272. 
The  other  rulings  complained  of  do  not  show  error  on  the 
part  of  the  referee. 

There  can  be  no  question  as  to  the  filing  of  the  referee's 
report.  The  Code  expressly  states  that  the  notice  to  termi- 
nate the  reference  (where  a  report  is  not  filed  or  delivered 
within  60  days)  may  be  served  before  the  report  is  filed  or 
delivered.  This  was  not  done  in  this  case.  The  report  was 
filed  before  the  notice  was  given.  The  case  of  Little  v.  Lynch 
(99  N.  Y.  112),  relied  upon  by  appellant,  was  a  case  in  which 
the  notice  was  given  before  the  report  was  delivered  or  filed. 

The  stipulation  to  pay  referee's  fees  at  the  rate  agreed  upon, 
which  stipulation  is  manifested  by  an  entry  in  the  minutes, 
is  valid  (Code  §  3296).  The  case  of  Bank  v.  Tamajo,  (77 
N.  Y.  476),  relied  upon  by  appellant,  was  a  decision  under 
section  313  of  the  former  code.  A  like  stipulation  as  to  steno- 
grapher's fees  would  seem  to  be  equally  effectual.  There  is 
satisfactory  evidence  in  the  case  that  such  stipulations  were 
made. 

The  judgment  and  orders  appealed  from  should  be  affirmed, 
with  costs. 

BiscHOFF,  J.,  concurred. 
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Labbemobe,  Ch.  J. — No  error  appears  for  which  we  cau 
grant  a  reversal.  There  was  some  evideuce  to  support  the 
referee^s  finding  reducing  plaiutifiTs  claim,  and,  on  an  appeal 
from  the  City  Court,  this  court  has  no  power  to  reverse  a 
judgment,  because  we  might  deem  that  the  weight  of  evi- 
dence was  against  the  referee's  decision  (JParley  v.  Lyddy^ 
8  Daly  614). 

The  facts  to  support  defendant's  counter-claim  were  not 
controverted,  and  we  think  the  referee  correctly  held  that 
they  made  out  a  good  cause  of  action.  The  statute  of  frauds 
does  not  apply ;  the  original  credit  was  given,  not  to  Dugain, 
but  to  plaintiff. 

The  notice  of  plaintiffs  election  to  end  the  reference  was 
nugatory  because,  although  more  than  60  days  had  expired 
since  the  cause  was  submitted,  said  notice  was  not  served 
until  after  the  report  had  been  actually  delivered  (Code 
Civ.  Pro.  §  1019;  Gregory  v.  Cryder,  10  Abb.  N.  S.  289). 

The  judgment  appealed  from  should  be  affirmed^  with 
costs. 

Judgment  affirmed,  with  costs* 


Geobge  W.  Lane  et  al.^  Respondents,  against  Elias  C. 

HuMBEBT,  Appellant. 

(Decided  May  7th,  1890.)    • 

A  deposit  of  $100  in  lieu  of  tlie  undertaking  in  the  sum  of  $500  required  by 
section  1326  of  the  Code  of  Civii  Procedure  on  appeal  from  the  City  Court, 
is  inadequate,  as  section  1806  requires  tliat  a  deposit  in  lieu  of  an  under^ 
taking  shall  be  equal  to  the  amount  for  which  the  undertaking  is  required 
to  be  given  ;  but  in  such  case  opportunity  will  be  given  appellant  to  per- 
fect the  appeal. 

Motion  to  dismiss  appeal  for  want  of  prosecution  and  for 
irregularity. 
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Sascall^  Clarke^  ^  Vanderpoelj  for  the  motion. 
P.  C.  Talman^  opposed. 

Per  Cueiam. — [Present,  Labremoeb,  Ch.  J.,  and  J.  F. 
Daly  and  Bischoff,  JJ.] — Section  1326  of  the  Code  pro- 
Tides  that,  to  render  an  appeal  effectual  for  any  purpose,  the 
appellant  must  give  a  written  undertaking  to  the  effect  that 
he  will  pay  all  costs  and  damages  which  will  be  awarded 
against  him  on  the  appeal  not  exceeding  five  hundred  dollars. 
This  the  appellant  did  not  do,  but  instead  procured  an  order 
from  a  judge  of  the  City  Court  staying  all  proceedings  on  the 
part  of  the  respondents  pending  the  appeal  to  this  court  upon 
the  deposit  of  one  hundred  dollars  with  the  clerk  of  that 
court  in  lieu  of  the  required  undertaking.  Section  1806  of 
the  Code  provides  that  wliere  a  deposit  of  money  is  made  in- 
stead of  security,  such  deposit  must  be  in  a  sum  equal  to  the 
amount  for  which  the  undertaking  is  required  to  be  given. 
Therefore  the  deposit  is  inadequate,  and  the  appellant  has 
failed  in  that  respect  to  perfect  his  appeal  as  required  by 
law.     But  this  is  an  irregularity  which  may  be  cured. 

The  appellant  also  failed  to  serve  the  papers  required  with- 
in the  time  prescribed  by  the  rules  and  practice  of  this  court, 
although  we  think  his  counsel,  in  his  affidavit,  has  sufficiently 
excused  his  laches  in  this  respect. 

The  motion  to  dismiss  the  appeal  will  therefore  be  denied, 
provided  the  appellant  applies  at  Special  Term  on  or  before 
the  9th  instant  for  leave  to  perfect  his  appeal  as  required  by 
law,  and  stipulates  to  argue  the  said  appeal  at  this  General 
Term  on  or  before  the  16th  instant ;  otherwise  the  appeal  will 
be  dismissed,  with  costs.  Ten  dollars  costs  of  this  motion  to 
the  respondents  to  abide  the  event. 

Order  accordingly. 
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People  op  the  State  op  New  York,  Plaintiffs,  agaimt 

Leopold  Kurtz  et  al,^  Defendants. 

(Decided  May  7th,  1890.) 

A  judgment  entered  on  a  forfeited  recognizance  cannot  be  vacated  where  it 
is  not  shown  that  the  principal  has  either  surrendered  himself  or  beeji 
surrendered  by  his  surety,  or  that  the  surety  has  made  diligent  efforts  to 
secure  and  surrender  him ;  nor  unless  the  certificates  of  the  district-attor- 
ney, that  the  people  have  lost  no  rights  by  reason  of  the  failure  of  the 
surety  to  produce  the  principal,  and  of  the  sheriff,  that  all  fees  and  charges 
have  been  paid,  are  presented.  That  the  surety  had  no  notice  to  produce 
the  principal  on  the  day  when  the  recognizance  was  forfeited  cannot  avail; 
a  party  under  recognizance  may  be  called  on  any  day  during  the  continu- 
ance of  the  court. 

Motion  to  vacate  a  judgment  entered  on  a  forfeited  recog- 
nizance. 

J".  N.  Miller^  for  the  surety,  defendant,  for  the  motion. 

J.  R.  Fellows^  District  Attorney,  opposed. 

Per  Curiam. — [Larremore,  Ch.  J.,  and  J.  F.  Daly  and 
BisCHOPP,  JJ.] — The  principal  was  indicted  on  the  26th  of 
October,  1888,  for  the  crime  of  grand  larceny  and  for  crimi- 
nally receiving  stolen  property.  He  was  arrested,  and  on  the 
23rd  of  November,  1888,  he,  together  with  the  surety,  entered 
into  a  recognizance  in  the  sum  of  fifteen  hundred  dollars  for 
his  appearance  to  answer  the  indictment.  The  case  was  on 
the  calendar  of  the  Court  of  General  Sessions  on  the  11th  of 
April,  1889,  when  the  principal  failed  to  appear  and  the  surety 
did  not  produce  him  according  to  the  terms  of  the  recogni- 
zance,  which  was  thereupon  forfeited,  and  afterwards  judg- 
ment was  duly  entered  upon  such  forfeiture. 

The  papers  submitted  fail  to  show  that  the  principal  has 
either  surrendered  himself  or  been  surrendered  by  his  surety, 
or  that  the  surety  has  made  diligent  efforts  to  secure  the 
principal  and  surrender  him.     Under  such  circumstances  au 
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application  to  discharge  a  judgment  entered  upon  a  forfeited 
recognizance,  made  before  the  prisoner  is  produced  or  tried 
or  a  nolle  prosequi  entered,  is  premature  and  cannot  be  con- 
sidered (People  V.  Fieldsy  6  Daly  410;  People  v.  Deertfy 
Id.  498). 

It  is  also  required  by  law  that,  upon  a  motion  to  vacate 
and  set  aside  a  judgment  on  a  forfeited  recognizance,  the  cer- 
tificate of  the  district  attorney  that  the  people  have  lost  no 
rights  by  reason  of  the  failure  of  the  surety  to  produce  the 
principal  in  compliance  with  the  terms  of  the  recognizance 
given  by  them,  and  also  a  certificate  of  the  sheriff  that  all 
fees  and  charges  have  been  paid,  must  be  annexed  to  the 
application  (Laws  1882,  c.  410,  §§  1482,  1483).  The 
applicant  has  failed  to  present  such  certificates. 

The  fact  that  the  surety  had  no  notice  to  produce  his  prin- 
cipal on  the  day  when  the  recognizance  was  forfeited  cannot 
avail,  because  a  party  tinder  recognizance  may  be  called  on 
any  day  during  the  continuance  of  the  court  (People  v. 
Blankman,  17  Wend.  252). 

The  application  should  therefore  be  denied,  with  ten  dol- 
lars costs. 


Magkits  Ash,  Appellant,  affainst  James  E.  Pxtbkell  et  aLj 

Respondents. 

(Decided  June  2d,    1800.) 

A  peUtlon  and  preoepi  in  summary  proceedings  by  a  landloRt,  serred  upon 
sub-tenants,  and  describing  them  as  *^  Jolin  Doe  and  Ricliard  Roe,  under- 
tenants,*' whose  true  Christian  names  are  not  known  to  the  landlord,  is 
sufficient  to  give  the  Justice  jurisdiction  under  section  2235  of  the  Code  of 
Ciyil  Procedure,  which  requires  such  petition  to  name  or  otherwise  intel- 
ligibly designate  the  person  or  persons  against  whom  the  proceeding  is  in- 
stituted, and  to  specify  who  are  principals  or  tenants  and  who  are  under- 
tenante  or  assigns. 

A  warrant  in  summary  proceedings  for  the  removal  of  a  tenant  is  "issued/' 
within  the  meaning  of  sections  2251  and  2253,  and  cancels  the  lease  of  sub- 
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tenants  made  parties  to  the  proceedings,  where  it  is  signed  by  the  justice 
and  delivered  to  the  cleric,  though  it  is  never  executed. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Eleventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Alexander  ^  Ashj  for  appellant. 

Marhury  ^  Fox^  for  respondents. 

BooKSTAVEB,  J. — This  action  was  brought  by  the  plaintiff 
to  recover  rent  for  the  months  of  November  and  December, 
1889,  of  two  rooms  in  the  building  No.  61  West  14th  Street 
in  this  city.  The  entire  premises  were  under  lease  to  the  firm 
of  Anderson  &  Blatt,  who  sublet  a  portion  to  *  the  plaintiff, 
and  of  his  part  the  plaintiff  sublet  the  two  rooms  in  question 
to  the  defendants.  Anderson  &  Blatt  were  in  arrear  for  rent, 
and  for  this  reason,  on  the  12th  of  October,  1889,  the  land- 
lord commenced  summary  proceedings  in  the  Sixth  District 
Court  against  them  and  their  undertenant,  to  recover  posses- 
sion of  the  entire  premises.  The  precept  wns  issued  on  that 
day  and  made  returnable  on  tlie  15th  of  October,  1889.  A 
copy  of  this  was  served  on  Anderson  &  Blatt  personally,  and 
another  copy  was  affixed  in  a  conspicuous  place  on  the  pre- 
mises of  the  plaintiff  and  defendants,  and  another  copy  was 
handed  to  the  defendant  Pui-nell  peraonally.  Both  the  plaintiff 
and  the  defendants  in  the  petition  and  precept  were  described 
as  "  John  Doe  and  Richard  Roe,  undertenants,"  whose  true 
Christian  names  were  unknown  to  the  landlord.  Upon  the 
return  day,  no  cause  being  shown,  the  justice  made  his  final 
order  awarding  to  the  landlord  the  delivery  of  the  possession 
of  the  premises,  and  on  the  same  day  the  justice  signed  a 
warrant  directed  to  the  sheriff,  or  to  any  constable  or  marshal 
of  the  City  of  New  York,  describing  the  property,  and  com- 
manding the  officer  to  remove  the  tenants  and  undertenants 
from  the  premises,  and  to  put  the  landlord  in  full  possession 
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thereof,  \Vhich  was  on  the  same  day  delivered  to  the  clerk  of 
the  Sixth  District  Court,  where  it  has  ever  since  remained. 
On  the  trial  it  was  admitted  that  the  plaintiff  was  the  sub- 
tenant of  Andei-son  &  Blatt,  and  it  was  proved  that  the  de- 
fendants were  subtenants  of  the  former.  It  was  not  claimed 
that  the  defendants  hud  occupied  the  premises  for  any  part 
of  November  and  December,  1889,  to  recover  the  rent  for 
which  months  this  action  was  brought.  They  had  moved  out 
sometime  in  the  mouth  of  October. 

The  defendants  introduced  in  evidence,  under  plaintifiTs 
objection,  the  summary  proceedings  above  set  forth,  and 
claimed  that  by  reason  theieof  the  relation  of  landlord  and 
tenant,  as  between  the  parties  to  this  action,  was  annulled, 
the  lease  cancelled,  and  the  plaintiff  could  not  recover.  The 
justice  so  decided,  and  dismissed  the  complaint. 

The  plaintiff  claimed  that,  as  neither  of  the  parties  to  this 
action  were  made  parties  to  the  proceedings,  they  were  not 
bound  by  them,  and  that  the  justice  had  no  jurisdiction  to 
issue  any  warrant  for  their  removal,  and  the  lease  was  not 
cancelled.  This  contention  is  based  on  the  fact  that  in  the 
landlord's  petition,  the  names  of  Anderson  &  Bla\t  were  in- 
serted as  tenants,  but  the  parties  to  this  action  were  desig- 
nated as  ^^  John  Doe  and  Richard  Roe,  undertenants,"  and  it 
was  not  averred  they  were  fictitious  names  used  in  ignorance 
of  the  true  names.  This  court  has  held  that  such  averment 
must  be  made  in  actions  (^Gardner  v.  Kraft^  62  How.  Pr. 
499),  and  it  doubtless  should  be  done  in  all  proceedings 
where  fictitious  names  are  used  in  ignorance  of  true  names, 
or  there  will  be  danger  of  rendering  the  proceeding  void. 
But  section  2235  of  the  Code,  regulating  the  contents  of  the 
applicant's  petition  for  a  precept,  only  requires  the  naming 
or  otherwise  intelligibly  designating  the  person  or  persons 
against  whom  the  special  proceeding  is  instituted,  and  if  there 
are  two  or  more  such  peraons,  and  some  are  undertenants  or 
assigns,  specifying  who  are  principals  or  tenants  and  who  are 
undertenants  or  assigns.  This  provision  does  not  require 
any  name  to  be  used  in  the  petition ;  it  is  sufficient  if  the 
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persons  against  whom  the  proceeding  is  instituted  ai*e.  intelli- 
gibly designated  therein,  and  under  the  circumstances  of  the 
case,  we  think  the  phrase  *'  John  Doe  and  Richard  Roe,  under- 
tenants,'' used  in  the  petition,  was  a  sufficient  compliance 
with  the  statute  as  to  the  parties  to  this  action.  The  fact 
that  the  names  John  Doe  and  Richard  Roe  were  fictitious 
was  stated  in  the  precept,  and  there  is  no  claim  that  any  one 
was  misled  by  not  stating  that  fact  in  the  petition.  There  is 
no  pretense  that  the  parties  interested  did  not  know  for 
whom  the  precept  was  intended.  Indeed,  the  defend<'ints 
who  were  designated  as  ^'  John  Doe  and  Richard  Roe,  un- 
dertenants," moved  out  of  the  premises  in  consequence  of  the 
proceedings  founded  on  this  petition.  We  therefore  think 
the  justice  obtained  jurisdiction  of  the  parties  to  this  action. 
The  case  of  Croft  v.  Kinff  (8  Daly  265),  is  not  in  conflict 
with  this  opinion,  as  in  that  case  the  undertenant  was 
neither  named  nor  designated  in  the  proceedings. 

The  question  then  remains  whether  the  relation  of  landlord 
and  tenant,  as  between  the  plaintiff  and  defendants,  was 
annulled,  and  the  lease  cancelled,  by  the  summary  proceed- 
ings. In  Boehm  v.  Rich  (13  Daly  62),  this  court  held  that, 
where  the  landlord  sues  out  a  precept  commanding  the  tenant 
forthwith  to  remove  from  the  premises  or  show  cause  before 
the  justice,  at  a  time  fixed  in  the  precept,  why  the  premises 
should  not  be  delivered  up  to  the  landlord,  and  the  tenant 
complies  with  the  precept  and  removes  as  he  is  commanded 
to  do,  it  is  a  surrender  and  acceptance  of  the  premises,  and 
that  no  rent  can  become  due  thereafter  on  the  lease.  And 
we  think  this  clearly  right,  for  the  further  continuation  of 
the  proceeding  by  tlie  landlord  is  unnecessary,  as  he  gets  just 
what  he  asked  for  and  brought  proceedings  to  compel.  In 
Brown  v.  2%€  Mayor  (66  N.  Y.  886,  at  page  891),  the  Court 
of  Appeals,  in  speaking  of  sumnmry  proceedings,  said,  ^Mf 
the  person  proceeded  against  obeys  the  summons  and  removes 
from  the  premises  before  the  return  day,  he  can  appear  on 
that  day  and  show  the  fact  of  his  removal,  and  then  no  war- 
rant can  be  issued  .   •   •   •    If  he  does  not  appear  at  all,  he 
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admits  the  allegations  contained  in  the  affidavit,  and  the 
magistrate  is  bound  to  render  judgment  and  issue  his  warrant 
against  the  tenant  and  other  peraons  in  possession  or  claim- 
ing possession." 

In  case  the  tenant  moves  out,  in  compliance  with  the  com- 
mand of  the  precept,  before  the  return  day,  the  tenancy  is 
terminated  by  the  act  of  the  parties,  although  no  warrant  can 
issue  at  any  time.  So,  too,  after  final  order,,  which  we  think 
is  in  effect  a  judgment,  and  the  only  one  which  can  be  ren- 
dered in  such  case,  it  may  be  satisfied  by  a  voluntary  compliance 
with  its  requirements  on  the  part  of  the  tenant  just  as  effect* 
ively  as  if  the  warrant  had  been  issued,  and  in  fact  it  is  his 
duty  to  go  out  without  waiting  to  be  dispossessed  under  the 
warrant.  In  both  cases' the  lease  is  terminated  or  cancelled 
without  the  issuing  of  the  warrant.  In  G-alligher  v.  Reilly^ 
which  will  be  announced  at  this  General  Term,  the  learned 
Chief  Judge,  by  an  entirely  independent  investigation,  has 
arrived  at  the  same  conclusion. 

If  the  lease  between  the  landlord  and  principal  tenant  is 
terminated  or  cancelled  in  either  of  these  two  ways,  there  is 
no  foundation  on  which  the  right  of  the  subtenants  to  remain 
in  possession  can  rest ;  they  would  at  any  time  be  subject  to 
removal  by  the  landlord  on  taking  proper  proceedings  for  that 
purpose. 

But,  it  may  be  asked,  what  then  is  the  meaning  of  section 
22S5  of  the  Code,  which  says  *^  the  issuing  of  the  wari'ant  for 
the  removal  of  a  tenant  from  t]ie  demised  premises  cancels 
the  agreement  for  the  use  of  the  premises  .  .  .  and  annuls 
accordingly  the  relation  of  landlord  and  tenant  ?  "  The  an- 
swer is  obvious.  The  section  is  meant  to  apply  to  cases 
where  the  tenant  does  not  move  out ;  in  such  case  the  i&suing 
of  the  warrant  cancels  the  agreement  and  annuls  the  relation 
of  landlord  and  tenant.  But  it  was  not  intended  to  restrict 
the  cancellation  of  a  lease  to  that  one  method. 

In  this  case  neither  the  tenants  nor  subtenants  went  out 
before  the  return  day  of  the  precept,  nor  did  they  appear  be- 
fore the  justice  on  that  day.     He  was  then  ^^  bound  to  render 
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judgment  and  issue  his  warrant."  The  former  of  these  he 
did  by  indorsing  the  final  order  on  the  papers,  and  on  tlie 
same  day  he  signed  the  warrant  and  delivered  it  to  the  clerk 
of  his  court,  who  was  its  proper  custodian  until  called  for. 
With  this  act  the  justice's  jurisdiction  over  the  proceeding 
terminated.  After  the  expiration  of  the  time  limited  by  law 
to  do  this,  he  had  no  further  power  over  it,  and  could  not 
even  amend  the  final  order  or  the  wan-ant  ((7arpen^ier  v. 
Willett^  6  Bosw.  26,  aflf'd  1  Abb.  Ct.  App.  Dec.  812). 

It  was  no  part  of  his  duty  to  deliver  the  wan-ant  to  the 
officer  who  was  to  execute  it.  He  had  done  his  whole  official 
duty  when  he  delivered  the  final  order  and  warrant  to  the 
clerk ;  had  he  become  incapacitated  the  next  moment,  any 
officer  authorized  to  execute  such  wftrrants  could  have  done 
so.  We  think  therefore  that  the  warrant  had  been  issued^ 
within  the  meaning  of  sections  2251,  2258,  and  consequently 
defendants'  lease  was  cancelled,  and  the  decision  of  the  justice 
dismissing  the  complaint  was  right. 

The  plaintiff's  counsel,  in  his  argument,  does  not  distin- 
guish between  a  judicial  and  a  merely  ministerial  act.  Of 
the  latter  class  is  the  issuing  of  an  execution,  an  attachment, 
a  summons,  and  the  like,  in  which  cases  the  process  is  not 
issued  until  delivered  to  the  proper  officer  for  execution ;  to 
the  former  belong  the  issuing  of  a  bench  warrant  by  a  magis* 
trate,  the  issuing  of  a  citation  by  a  surrogate,  etc.,  and 
the  issuing  of  a  warrant  in  summary  proceedings,  in  which 
cases  the  paper  is  issued  when  delivered  to  the  clerk  ready 
for  use. 

The  contention  that  the  issuing  of  a  warrant  only  cancels 
the  lease  between  the  landlord  and  his*  immediate  tenant,  and 
does  not  affect  leases  between  subtenants,  is  in  the  teeth  of 
the  warrant  provided  for  in  section  2251  of  the  Code,  for 
that  says  it  shall  command  the  officer  "to  remove  all  persons'* 
from  the  premises,  which,  if  done,  would  most  effectually 
terminate  any  lease  between  subtenants.  As  before  shown^ 
it  is  the  tenant's  duty  not  to  wait  for  this,  but  to  go  out 
voluntarily,  which  the  defendants  did  in  this  cf^se. 
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Had  the  defendants  remained  in  possession  of  the  premises 
leased  by  them  for  any  part  of  the  months  to  recover  the  rent 
of  which  this  action  was  brought,  they  would  hare  been  liable 
to  pay  rent  for  the  time  they  stayed. 

The  judgment  should  therefore  be  affirmed,  with  costs* 

Labbemobe,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Thbodobb  Buddik.  Respondent,  against  Maicho  Fob- 

TUKATO,  Appellant. 

Pecided  June  2d,  1890.) 

One  who  has  entered  into  a  contract  with  a  city  to  do  blasting  in  a  street, 
the  work  being  intrinsically  dangerous  to  others,  is  liable  to  any  person 
injured  by  negligence  in  doing  the  work,  even  though  it  be  negligence  of  a 
subcontractor  with  him  therefor. 

Where  demised  premises  are  injured  by  negligent  blasting,  the  lessee  may 
recover  damages  for  repairs  made  by  him,  necessary  to  protect  his  property 
or  to  make  the  premises  tenantable  after  the  injury;  it  not  appearing  that 
the  landlord  was  bound  by  any  covenant  to  keep  the  bnildlog  in  repair. 

One  with  whom  a  carriage  has  been  left  by  the  owner  to  be  repaired,  being 
at  most  a  bailee  for  hire,  cannot  recover  for  injuries  thereto  caused  by 
n^ligence  of  a  third  party. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Eleventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

C.  S,  Preyer^  for  appellant. 

D.  Edgar  Anthony^  for  respondent. 

BooKSTAVEB,  J. — ^The  action  was  brought  to  recorer  dam- 
ages to  plaintiffs  property  caused  by  alleged  negligence  in 
blasting.  On  the  trial  it  was  proved  that  the  defendant  had 
entered  into  a  contract  with  the  City  of  New  York  to  do  cer- 
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tain  work  which  involved  the  necessity  of  blasting  in  Ninety- 
first  Street,  in  the  vicinity  of  plaintiff's  premises.  By  the 
terms  of  this  contract,  he  was  precluded  from  subletting  any 
part  of  it  except  by  a  consent  in  writing  on  the  part  of  the 
city  indorsed  on  the  contract.  No  actual  negligence  or  want 
of  skill  on  the  part  of  defendant  was  proved,  and  his  counsel 
moved  to  dismiss  the  complaint  on  this  ground,  which  was 
denied,  and  defendant  excepted.  He  also  endeavored  to 
show  in  his  defense  that  he  had  sublet  the  contract  to  one 
Nicholas  Fortunato  ;  that  the  latter  was  doing  the  work,  and 
he  was  in  no  manner  interested  in  it  except  as  to  the  result ; 
that  he  had  no  control  over  the  manner,  mode,  or  means  used 
to  obtain  the  result,  nor  over  the  workmen  employed,  and 
consequently  he  was  not  liable  to  the  plaintiff  for  any  neg- 
ligence on  the  part  of  Nicholas  or  his  servants.  Evidence 
tending  to  prove  these  facts  was  excluded,  and  defendant 
excepted. 

It  is  well  settled,  as  appellant  contends,  that,  as  a  rule,  in 
actions  foi*  damages  caused  by  alleged  negligence,  either 
actual  negligence  must  be  shown,  or  facts  and  circumstances 
proved  from  which  the  inference  of  negligence  can  be  fairly 
and  reasonably  drawn ;  and  it  is  equally  well  settled  that  one 
person  cannot  be  held  for  the  damage  caused  by  the  negligence 
of  another  unless  the  relation  of  master  amd  servant,  or  princi- 
pal and  agent,  exists  between  the  person  sought  to  be  held  and 
the  person  whose  negligent  act  is  complained  of.  But  both  of 
these  rules  have  their  exceptions,  and  an  action  brought  to  re- 
cover damages  caused  by  blasting  is  one  of  them.  In  JSdy  v. 
Cohoea  Co.  (2  N.  Y.  159),  the  court  expressly  held  that  in  such 
an  action  the  defendant  was  liable  for  such  injuries  although 
no  negligence  or  want  of  skill  was  alleged  or  proved ;  and  in 
Tremaine  v.  Same  (Id.  163),  in  the  same  kind  of  action,  it  was 
held  that  evidence  tending  to  show  that  the  work  was  done  in 
the  most  careful  manner  was  inadmissible,  there  being  no  claim 
to  recover  exemplary  damages.  See,  also,  St.  Peter  v.  Deni- 
son  (58  N.  Y.  416). 

In  the  case  under  consideration,  the  defendant  contracted 
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with  the  city  to  do  all  requisite  blasting.  This  was,  from  its 
uatnre,  dangerous.  When  the  undeitaking  is  one  intrinsically 
dangerous  to  others,  the  person  undertaking  it  is  not  relieved 
from  responsibility  to  any  person  injured  thereby,  although 
he  has  entered  into  a  contract  with  some  person  to  perform  it, 
and  the  injury  has  occurred  through  the  negligence  of  the  lat- 
ter (Moak's  Underhill  on  Torts,  277,  and  cases  cited ;  Hexa- 
mer  v.  Webb,  101  N.  Y.  887).  The  theory  on  which  the  case 
was  tried  by  the  court  below  was  entirely  correct,  and  it  com- 
mitted no  error  either  in  refusing  to  dismiss  the  complaint, 
or  in  excluding  evidence  offered  by  defendant. 

In  awarding  judgment,  the  court  allowed  certain  items  for 
damage  to  the  premises,  of  which  the  plaintiff  was  only  lessee, 
and  also  for  injuries  to  a  phaeton,  which  did  not  belong  to  him 
at  the  time.  The  appellant  contends  it  was  error  to  allow 
either  of  these  items.  As  to  the  damage  to  the  premises,  the 
lease  is  not  before  us,  and  it  does  not  appear  that  the  landlord 
was  bound  by  any  covenant  to  keep  the  building  in  repair; 
and,  in  the  absence  of  such  proof,  none  will  be  inferred 
( WiUy  V.  MaUhewB^  62  N.  Y.  512 ;  Howard  v.  Doolitde,  8 
Duer  464).  Besides,  it  appears  from  the  evidence  that  it 
was  necessary  for  the  plaintiff  to  make  some  of  the  repairs  he 
did  in  order  to  protect  his  property,  and  all  of  them  to  make 
the  building  tenantable  after  the  injury.  Therefore,  we  think 
these  items  were  properly  allowed.  Nor  can  the  defendant 
be  made  to  pay  twice  for  such  damages,  as  what  he  is  com- 
pelled to  pay  for  that  purpose  in  this  action  could  not  be 
again  recovered  by  the  landlord  in  any  action  he  may  bring 
for  injury  to  the  freehold. 

As  to  the  phaeton,  the  plaintiff  was  not  the  owner  of  it  at 
the  time.  It  had  been  left  with  him  to  be  painted.  At  most, 
he  was  a  bailee  for  hire,  and  bound  to  use  ordinary  care  only 
{Fox  V.  Bruden,  8  Daly  187).  He  was  not  liable  to  the  owner 
for  the  injury  occasioned  by  the  wrongful  act  of  another.  It 
was  therefore  error  to  allow  damage  to  it ;  and  the  judgment 
must  be  reversed  for  this  reason,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event,  unless  the  plaint- 
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iff,  within  ten  days,  stipulates  to  reduce  the  judgment  by 
tlST.OO,  the  amount  allowed  for  such  damage,  in  which  event 
the  judgment  will  be  affirmed,  without  costs  of  this  appeal  to 
either  party  against  the  other. 

Labbemobb,  Ch.  J.,  concurred. 

Order  accordingly. 


John  H.  Byi^on,  Respondent,  against  Edwabd  T.  Bell  et 
oZ.,  as  Administratoi-s,  etc.,  of  Henbt  R.  Low,  Deceased, 
Appellants. 

(Decided  June  ad,  1800). 

The  prorisloii  in  a  contract  for  railroad  constroction  that  the  work  shall  be 
executed  ahd  performed  under  the  direction  of  the  chief  engineer  or  his 
assistants,  by  whose  measurements  and  calculations  the  quantities  and 
amounts  of  the  several  kinds  of  work  i)erformed  shall  be  determined,  does 
not  preyent  $n  appeal  to  the  courts  In  case  of  fraudulent  or  unjust 
conduct  of  tlie  engineer;  and  in  such  case  testimony  of  other  experts  is 
allowable. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  to  recorer  a  balance  alleged  to  be 
due  and  unpaid  for  work  done  under  a  conti-act  between 
plaintiff  and  defendants'  intestate,  and  damages  for  loss  of 
profits  on  work  covered  by  the  contract  which  plaintiff  alleged 
he  was  prevented  from  doing  by  the  intestate. 

Defendants*  intestate,  having  entered  into  a  contract  with 
the  New  York  and  Scranton  Construction  Company  for  the 
construction  of  a  railroad,  sublet  a  portion  of  the  work  to 
plaintiff.     Their  contract  contained  these  provisions : 

^^  The  work  shall  be  executed  and  performed  under  the 
direction  of  the  chief  engineer  (or  his  assistant),  by  \yhose 
measurements  and  calculations  the  quantities  and  amounts  of 
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the  several  kinds  of  work  performed  under  this  contract  shall 
be  determined,  and  who  shall  have  full  power  to  reject  and 
condemn  all  work  or  materials,  which,  in  his  opinion,  do  not 
fully  confoim  to  the  spirit  of  this  agi-eement,  and  to  decide 
ever  J  question  that  may  or  can  arise  between  the  parties  rel- 
ative to  the  execution  of  the  work,  and  his  determination 
shall  be  final  and  binding  upon  both  parties." 

*^  It  is  further  agreed  that  payments  shall  be  made  monthly 
on  or  before  the  fifteenth  day  of  each  month,  as  the  work 
progresses,  on  the  certificate  of  the  chief  engineer,  based  up- 
on his  current  estimatei^  of  the  amount  of  work  done,  material 
furnished,  calculated  at  relative  prices.  And  it  is  also  further 
mutually  agreed,  that  from  each  and  every  current  estimate 
there  shall  be  retained  ten  per  cent,  of  the  amount  of  such 
estimate,  which  ten  per  cent,  is  to  be  forfeited  by  the  paity  of 
the  first  part  to  the  party  of  the  second  part,  in  case  the  work 
is  not  fully  completed  by  the  time  and  in  the  manner  herein 
pi*ovided  for,  and  which  is  mutually  agreed  upon  as  liquidated 
damages  for  the  non-performance  by  the  party  of  the  first 
part  of  any  of  the  undertakings  on  his  part  herein  contained. 
But,  in  case  of  the  full  completion  of  the  said  work  by  the 
party  of  the  first  part,  then,  and  upon  the  final  estimate  there- 
for by  the  said  chief  engineer,  the  said  party  of  the  second 
part  agrees  to  pay,  within  ten-  days,  to  the  party  of  the  first 
part,  the  full  amount  then  due,  including  the  reserve  of  ten 
per  cent." 

The  contract  included  certain  mason  work  at  a  place  known 
as  Broadhead  Creek.  Plaintiff's  evidence  showed  that,  dur- 
ing the  progress  of  the  work,  the  Construction  Company, 
without  the  consent  of  plaintiff,  made  an  arrangement  with 
defendant  by  which  the  Broadhead  Creek  work  was  taken 
from  the  contract,  a^id  phiintiff  was  not  permitted  to  perform 
the  same.  Plaintiff  continued  the  work  and  completed  it, 
save  the  portion  so  withdrawn. 

The  action  was  originally  brought  against  the  intestate  dur- 
ing his  lifetime,  but  on  his  decease  after  tlie  first  trial  tliereof, 
his  administrators  were  substituted  as  defendants. 
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On  the  first  trial,  plaintiff  recovered  a  judgment,  which 
was  reveraed  on  appeal  to  the  Court  of  Appeals,  lliat  court 
holdiug  that  the  certificate  of  the  chief  engineer  was  a  con- 
dition precedent  to  a  recovery  by  plaintiff,  and  tiiat  his  evi- 
dence did  not  show  that  he  had  ever  demanded  it  from  the 
chief  engineer  (see  109  N.  Y.  291). 

At  the  second  trial,  plaintiff  testified  positively  (as  referred 
to  in  tiie  opinion  at  folios  168  to  172  of  the  case  on  appeal), 
that  he  had  demanded  the  final  estiuiate  from  the  chief  engi- 
neer before  the  bringing  of  the  action,  and  had  repeated  such 
demand  once  a  week  for  two  months.  Defendants  then  read 
the  cross-examination  of  plaintiff  on  the  former  trial,  wherein 
he  had  stated  that  he  had  made  repeated  inquiry  of  the  chief 
engineer  whether  the  estimates  and  measurements  of  the  di- 
vision engineers  had  been  returned  to  the  chief  engineer,  so 
that  he  could  make  the  final  estimate. 

Defendants  also  read  the  testimony  given  by  their  intestate 
on  the  former  tiial,  which,  after  a  statement  by  him  as  to  the 
whole  estimate  of  the  amount  due  plaintiff  under  his  contract, 
and  the  amount  which  he  had  been  paid,  was  as  follows  (as 

I 

referred  to  in  the  opinion  at  folios  520,  521,  522  of  the  case 
on  appeal) :  ^^  Question.  Now  what  was  included  in  that 
whole  estimate?  Answer.  Everything  up  to  the  time  of  this 
suit.  Subsequently  the  statement  by  Mr.  Truesdell  to  the 
chief  engineer  increased  the  N.  J.  Division  $2,046.83.  QtteS' 
tian.  That  is  the  statement  that  it  has  been  said  here  was 
furnished  to  Mr.  Wood  some  time  in  the  month  of  March  ? 
AvMver.  Yes.  It  increased  the  amount,  with  Mr.  Truesdell's 
estimate  to  Mr.  Byron,  of  the  N.  J.  Division — increased  the 
amount  that  would  apparently  be  due  to  Mr.  Byron, 
f  2,046.88."  And,  continuing  his  answer,  he  proceeded  to 
state  at  length  numerous  deductions  which  should  be  made 
from  that  amount,  with  computations  of  the  several  amounts 
and  of  the  total  of  such  deductions,  and  of  the  balance  due 
to  plaintiff.  To  all  this  part  of  the  answer  plaintiff  objected, 
as  not  responsive,  and  the  objection  was  sustained  by  the 
court  and  that  part  of  the  answer  was  stricken  out. 
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The  jury  found  a  verdict  for  plaintiff  for  $7,372.20.  A 
motion  by  defendants  for  a  new  trial  was  denied  and  judg- 
ment for  plaintiff  was  entered  on  the  verdict.  From  the  judg- 
ment and  the  order  denying  their  motion  for  a  new  trial, 
defendants  appealed. 

TFl  J.  QroOy  for  appellants. 

X.  Laflin  Kellogg^  for  respondent. 

Labremobb,  Ch.  J. — This  case  has  been  once  tried  and 
appealed  to  the  Court  of  Appeals.  The  repoi-t  of  it  in  that 
court  {Byron  v.  Low^  109  N.  Y.  291)  contains  a  statement  of 
the  facts.  The  appellants  claim  that  on  this  new  trial  the  ob- 
jection which  led  to  the  reversal  before  has  not  been  obviated. 
But  I  am  of  opinion  that  the  testimony  of  plaintiff  at  folios 
168  to  172  inclusive  makes  out  2^  prima  facie  case  of  a  demand 
for  the  certificate  from  the  chief  engineer,  as  required  by 
the  contract.  Plaintiff's  direct  testimony  on  the  former  tiial 
on  this  point  is  not  given,  bnt  we  scarcely  think  appellants' 
contention,  that  it  was  substantially  the  same  as  on  the  present 
trial,  can  be  correct.  His  former  cross-examination,  which  was 
read  on  this  trial,  may  all  stand  consistently  enough  with  the 
direct  evidence  of  a  demand  for  the  certificate  itself  which  he 
has  now  given.  There  is  other  evidence  from  which  the  jury 
might  have  and  did  conclude  that  the  certificate  had  been 
unreasonably  refused.  The  case  would,  therefore,  be  analo- 
gous to  the  unwarrantable  withholding  by  an  architect  from 
a  contractor  of  a  certificate  of  the  completion  of  his  contract. 
The  contractor  n^ust,  as  a  condition  precedent  to  recovery  at 
law,  either  produce,  the  architect's  certificate,  or  satisfactorily 
account  for  its  absence.  Similarly,  in  the  case  at  bar,  facts 
were  shown  from  which  the  jury  might  infer  that  the  engi- 
neer's certificate  was  kept  back  without  just  cause  for  an  un- 
reasonable length  of  time.  Even  under  the  decision  of  the 
court  of  last  resort,  therefore,  we  think  the  jury  were  author- 
ized to  find  that  the  condition  precedent  had  been  complied 
with,  and  that  plaintiff  was  not  bound  to  wait  longer  before 
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proceeding  to  enforce  liis  rights,  especially  in  view  of  the  fact 
that  defendant  was  about  to  depart  from  the  country. 

Many  of  the  exceptions  to  rulings  upon  the  trial  we  do  not 
deem  of  any  serious  consequence.  The  contract  provided 
that  the  work  should  be  executed  and  performed  under  the 
direction  of  the  chief  engineer  or  his  assistants,  by  whose 
measurenients  and  calculations  the  quantities  and  amounts  of 
the  several  kinds  of  work  performed  siiould  be  determined. 
But  certainly  that  could  not  preclude  the  testimony  of  other 
experts  in  a  suit  to  enforce  plaiiitifiTs  rights.  We  do  not 
think  the  contract  obliged  plaintiff  to  submit  to  the  chief 
engineer's  decision  and  allowance  without  the  right  of  ap. 
peal  to  the  court,  if  the  former  claimed  that  he  was  fraudu- 
lently or  unjustly  dealt  with.  And  if  under  any  circum- 
stances he  was  entitled  to  sue,  it  goes  without  saying  he  had 
the  right  to  call  witnesses,  such  as  the  assistant  engineei*s 
Truesdell  and  Coons,  to  prove  the  nature,  extent,  and  value 
of  the  work.     This  exception  was  not  well  taken. 

Considerable  evidence  was  excepted  to  because  it  was  al- 
leged to  relate  to  transactions  with  the  original  defendant  now 
deceased,  but  none  of  such  exceptions  seem  valid.  Many  of 
the  answers  complained  of  do  not  as  matter  of  fact  relate 
either  to  "conversations"  or  "transactions"  with  the  de- 
ceased, and  such  of  tliem  as  may  seem  impliedly  to  do  so  come 
within  the  exception  to  the  rule,  made  a  part  of  the  rule  it- 
self by  section  829  of  the  Code.  The  testimony  of  the  de- 
ceased defendant  on  the  former  trial  was  read  on  behalf  of  the 
defense  here,  and  plaintiff,  therefore,  became  entitled  to  give 
his  version  orally  of  the  matters  therein  referred  to. 

The  rulings  as  to  the  testimony  o.f  said  deceased,  excluding 
a  considerable  portion  of  it,  seem  from  the  printed  record 
rather  strict,  but  they  were  within  the  discretion  of  the  trial 
judge.  In  the  ruling  especially  complained  of,  at  folios  520, 
621,  522,  much  of  the  long  answer  was  clearly  irresponsive, 
as  the  court  held,  and,  moreover,  it  contained  conclusions 
and  calculations. 

Nevertheless,  we  are  constrained  to  hold  that  the  exclusion 
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of  certain  questions  put  to  the  witness  Daniel  H.  Wood  con- 
stituted error,  wliich  will  require  a  Veversal.  The  plaintiff 
had  testified  as  to  the  amount  and  value  of  the  work  alleged 
to  have  been  done  by  him  under  the  contract,  from  a  state- 
ment he  bad  made,  and  the  same  was  offered  and  received  in 
evidence  without  objection  as  to  that  method  of  proof.  (Ex- 
hibit J.)  When  Mr.  Wood  went  on  the  stand  this  paper 
was  shown  to  him,  and  he  was  asked  to  state  what  deductions 
should  be  made  from  the  amounts.  This  question  was  ob- 
jected to  and  excluded.  The  following  question  was  also  put, 
with  a  similar  ruling : 

«*  Q. — What  proportion  of  the  865  51-100  yards  of  rip-rap 
wall  that  Byron  has  estimated  at  a  dollar  and  a  half  a  yard 
— what  proportion  of  it  should  be  at  a  dollar  a  yard  ?  " 

This  question  was  put  to  Mr.  Wood  later  on  and  excluded  : 
"  Q. — From  what  you  saw  there  on  the  ground  at  Indian 
Ladder  Bluff;  what  amount  of  rock  in  your  opinion  was 
taken  out  outside  of  the  slopes  as  provided  for  in  the  contract 
and  specifications  ?  "  The  contract  provided  that  the  plain- 
tiff should  be  paid  ^^  for  rock  cut  at  Indian  Ladder  Bluff  one 
dollar  and  twenty-five  cents  per  cubic  yard,"  and  a  portion 
of  the  judgment  rendered  depends  upon  the  jury's  estimate  of 
how  much  of  such  work  was  actually  cut.  It  must  be  re- 
membered that  the  contract  did  not  specify  a  gross  sum  for 
plaintiffs  compensation,  but  merely  rates  for  different  kinds 
of  work ;  and,  therefore,  both  from  the  very  nature  of  the 
agreement,  and  because  directly  i-aised  by  the  answer,  the 
amounts  and  kinds  of  work  actually  performed  were  at  issue. 
This  witness,  Mr.  Wood,  was  not  only  the  Chief  Engineer  of 
The  New  York  *&  Scranton  Construction  Company,  but  by 
the  contract  itself  he  was  ^^  appointed  a  common  arbiter,  to 
whom  all  and  every  question  of  difference  between  the 
parties,  growing  out  of  this  contract,  shall  be  referred,  and 
whose  decision  shall  be  final  and  binding  u^x)n  both  parties." 
Certainly  he  was  a  competent  expert  upon  all  these  mutters 
upon  which  his  testimony  was  excluded,  and  such  testimony 
would  have  been  very  relevant  for  the  defense.    It  was  as  seri- 
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ous  error  not  to  allow  him  to  testify  as  to  the  facts,  as  it  woald 
hav^e  been  if  the  court  \Liider  defendants'  objections  had  re- 
jected the  evidence  of  the  assistant  engineer  Truesdell  and 
Coons.  Defendants  were  in  effect  deprived  of  the  evidence 
of  their  principal  witness,  on  a  most  important  branch  of  the 
controversy.  I  cannot  discover  that  this  error  was  in  any 
manner  cured ;  and  there  is  no  alternative  but  to  order  a 
new  trial. 

BooKSTAVER,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


John  Claffy    Appellant,  against  John  O'Brien  et  al..^ 

Respondents. 

(Decided  June  2d,  189a) 

The  answer  in  an  action  for  goods  sold  and  delivered  was,  in  substance,  a 
general  denial,  coupled  with  an  admission  that,  between  the  dates  men- 
tioned in  the  complaint,  certain  goods  were  furnished  defendants,  but  not 
to  the  value  alleged.  Held^  that  this  did  not  admit  the  sale  and  delivery 
of  the  goods  in  controversy;  especially  as  it  appeared  that,  between  the 
same  dates,  plaintiff  had  sold  other  goods  to  defendants. 

Upon  an  objection  urged  by  appellant  to  the  exclusion,  when  offered  in  evi- 
dence by  him,  of  a  written  contract  between  respondents  and  a  third  party, 
it  appeared  that  the  clause  of  the  contract  relied  on  by  appellant  was  read 
in  evidence,  on  the  cross-examination  of  one  of  the  respondents,  and  he 
was  examined  in  regard  theretQ,  and  the  facts  were  thus  brought  before 
the  court  and  jury.  Held,  that  the  exclusion  of  the  contract  itself  was  not 
injurious  to  appellant. 

Appeal  from  a  judgment  of  the  Genei-al  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  ooort 
entered  on  the  verdict  of  a  jury  and  an  order  denying  a 
motion  for  a  new  tiial. 
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The  facts  are  stated  in  the  opinion. 
X.  Lafiin  Kellogg^  for  appellant. 
E.  T.  Lovatt^  for  respondents. 

BooEBTAYBB,  J. — The  complaint,  after  avemng  the  co- 
partnership of  the  defendants,  contains  the  usual  allegations 
in  an  action  for  goods  sold  and  delivered.  The  answer,  after 
admitting  the  copartnership  of  the  defendants,  is  in  substance 
a  general  denial,  coupled  with  an  admission  that,  between  the 
dates  mentioned  in  the  complaint,  cei-tain  goods  were  furn- 
ished the  defendants,  but  not  to  the  value  of  $582.06. 

The  appellant  contends  that  this  was  an  admission  that  the 
goods  in  controversy  were  sold  and  delivered  to  the  defend- 
ants. But  in  view  of  the  fact  that  the  plaintiff  had,  between 
the  dates  mentioned  in  the  complaint,  sold  certain  goods  to 
the  defendants  which  had  been  used  by  them  on  work  done 
by  them  near  Derby,  Conn.,  while  the  goods  sued  for  in  this 
action  were  delivered  in  this  city  and  used  here  by  John 
Flanagan  upon  a  wholly  different  work,  we  think  the  admis- 
sion means  no  more  than  that  the  plaintiff  furnished  certain 
goods  to  the  defendants,  but  not  the  goods  in  cuntrovei*sy. 

As  pointed  out  by  the  court  below,  the  plaintiff  did  not 
construe  the  pleading  into  an  admission  of  indebtedness  for 
the  goods  referred  to  in  the  complaint,  for  he  did  not  move 
for  judgment  on  it,  nor  did  he  ask  the  trial  judge  to  direct 
the  jury  that  it  contained  an  admission  of  liability  for  the 
debt. 

On  the  trial  it  was  therefore  necessary  for  the  plaintiff  to 
prove  that  the  goods  had  been  purchased  by  the  defendants 
or  by  their  duly  authorized  agent  and  delivered  to  them  or 
such  agent,  or,  if  no  agency  was  proved,  that  the  defendants, 
with  a  full  knowledge  of  the  facts,  subsequently  ratified  the 
acts  of  one  who  was  not  their  agent.  The  plaintiff  did  not 
claim  that  either  of  the  defendants  made  the  purchases  in 
person,  but  endeavored  to  show  that  they  were  made  by  John 
Flanagan,  who,  he  claimed,  was  defendants'  superintendent 
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and  dulj  authorized  agent  to  make  the  purchases.  This  the 
defendants  denied ;  hence  the  question  of  agency  became  the 
vital  one  in  the  case,  and  under  the  general  denial  the  de- 
fendants had  the  right  to  offer  any  competent  evidence  to 
disprove  the 'agency  (JBJer  v.  Grants  47  N.  Y.  278;  Schaus 
V.  Man.  Qa9  Light  Co.^  86  N.  Y.  Super.  Ct.  [4  Jones  &  S.] 
262.) 

The  evidence  introduced  by  defendants  tending  to  show 
that  Flanagan  was  not  at  the  time  their  superintendent,  but 
a  sub-contractor  under  them,  and  that  he  bought  the  goods 
on  his  own  account,  was  admissible  under  the  pleadings.  No 
other  objection  was  taken  to  it,  and  therefore  no  error  was 
committed  in  allowing  it. 

Appellant  also  contends  that,  this  evidence  having  been  ad- 
mitted, it  was  error  to  exclude  the  contract  between  defend* 
ants  and  the  City  of  New  York,  under  which  they  claimed 
they  had  made  a  subcontract  with  Flanagan,  and  which 
plaintiff  denied.  That  contract  contains  thes^  covenants; 
*^  And  the  said  party  of  the  second  part  [meaning  defendants] 
hereby  further  agrees  to  give  his  personal  attention  constantly 
to  the  faithful  performance  of  the  work,  and  not  to  assign  or 
sublet  the  work  or  any  part  thereof  without  the  previous 
written  consent  of  the  Aqueduct  Commissioners  indorsed  on 
this  agreement,  but  will  keep  the  same  under  his  personal 
control ; "  and  plaintiff  insists  that  it  was  important  to  have 
these  facts  before  the  jury  upon  the  probability  of  the  defend- 
ants, in  the  face  of  such  covenants  as  these,  hazarding  their 
rights  in  a  large  and  valuable  contract  by  violating  these 
covenants.  But  the  clause  of  the  contract  containing  these 
covenants  was  read  on  the  cross-examination  of  one  of  the 
defendants,  and  was  in  evidence,  and  he  was  examined  in  re« 
gard  thereto ;  the  defendants  failed  to  prove  any  written  con- 
sent as  required  by  the  terms  of  the  covenants.  The  plaintiff 
therefoi*e  had  these  facts  before  the  court  and  jury  and  was 
entitled  to  present  any  considerations  or  arguments  that 
might  be  deduced  from  these  facts  as  to  the  probability  of 
defendants'  contention,  with  the  same  force  and  effect  as  if 
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the  contract  itself  had  been  offered  in  evidence,  and  we  do 
not  see  how  he  was  injured  by  its  exclusion. 

At  the  close  of  the  case,  the  plaintiff  made  no  request  for 
a  direction  in  his  favor,  and  it  went  to  the  juiy  without  ob- 
jections. The  trial  judge  clearly  and  concisely*  charged  the 
jury  upon  the  only  questions  involved  in  the  case,  and  on  the 
conflicting  evidence  they  found  in  favor  of  the  defendants, 
which  conclusion  we  are  not  at  liberty  to  disturb. 

The  judgment  and  order  appealed  from  should  therefore 
be  affirmed,  with  costs. 


Labbemobe,  Ch.  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


Thomas  Coffey  Respondent,  agaimt  Jebemiah  C.  Lyons, 

Appellant. 

(Decided  June  2d,    1800.) 

In  an  action  for  work  and  materials,  the  answer  denied  that  the  work  was 
done  or  the  materials  famished  at  the  time  alleged  In  the  complaint,  and 
set  up  the  statute  of  limitations.  Ueld^  that  as  the  sale  and  delivery  of 
the  goods,  and  tlielr  value,  as  well  as  the  value  of  the  services  rendered, 
were  thereby  admitted,  permitting  plaintiff,  in  testifying  to  the  items 
thereof,  to  look  at  a  bill  which  he  had  presented  to  deiendant  years  before, 
and  which  he  testified  he  had  made  within  a  month  after  the  transaction, 
even  if  error,  was  not  injurious  to  defendant. 

The  admission  of  such  bill  in  evidence,  against  a  general  objection  to  it  as 
incompetent,  immaterial,  and  irrelevant,  was  not  error,  as  the  items  were 
not  disputed,  and  the  date  borne  by  the  paper  made  It  material,  as  bearing 
on  the  statute  of  limitations,  to  establish  when  the  work  was  done;  and  It 
was  competent  for  that  purpose. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court 
entered  on  the  verdict  of  a  jury  and  an  order  denying  a 
motion  for  a  new  trial. 
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The  facts  are  stated  in  the  opinion. 

Doherty^  Dumin^  and  Hendricks  for  appellant. 

Anion  Beehe  Stewarty  for  respondent 

BooKSTAVEB,  J. — The  General  Term  of  the  City  Court 
having  passed  upon  the  questions  of  fact,  they  ai*e  not  re- 
yiewable  by  this  court  (^Bell  v.  Bartholomew^  12  Weekly 
Dig.  33). 

The  complaint  was  for  materials  sold  and  delivered  to  de- 
fendant and  for  work  donQ  for  him  between  January  Ist  and 
February  23d,  1884.  The  answer  denies  that  the  materials 
were  furnished  or  the  work  done  at  the  time  alleged  in  the 
complaint,  and  also  sets  up  the  statute  of  limitations  and 
pleads  payment,  thus  admitting  the  sale  and  delivery  of  the 
goods  and  their  value,  as  well  as  the  value  of  the  services 
rendered. 

Notwithstanding  these  admissions,  the  plaintiff  on  the  trial 
undertook  to  prove  the  items  of  his  claim,  but  could  not, 
without  looking  at  a  bill  which  he  presented  to  the  defendant 
years  before.  This  was  objected  to  by  defendant  on  the 
ground  that  the  paper  was  not  the  best  evidence,  not  being 
a  copy  from  the  books,  as  he  claimed.  But  plaintiff  testified 
that  it  had  been  made  within  a  month  of  the  tiunsaction. 
After  looking  at  the  paper,  the  witness  testified  to  the  items, 
apparently  from  recollection  ;  at  least  the  defendant  did  not 
object  to  the  answer  because  he  read  from  it.  We  think  the 
case  falls  within  the  rules  laid  down  in  this  court  in  Howard 
V.  McDonough  (8  Daly  865),  affirmed  by  the  Court  of  Appeals 
(77  N.  Y.  592).  But  even  if  it  did  not,  it  could  not  have  in- 
jured the  defendant  by  any  possibility,  because  the  facts  thus 
sought  to  be  established  had  been  already  admitted  by  the 
defendant  in  his  answer. 

Subsequently  the  witness  testified  that  the  bill  was  in  his 
handwriting  and  had  been  made  about  a  month  after  the 
work  had  been  finished,  and  that  it  was  delivered  to  the 
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defendant.  But  he  did  not  testify  as  to  its  correctness,  nor 
that  it  was  a  true  copy  from  his  books ;  nor  did  he  testify 
that  he  could  not  remember  the  items  after  refreshing  his 
recollection  by  looking  at  it.  It  was  subsequently  offered 
and  received  in  evidence,  under  the  general  objection  made 
by  the  defendant  that  it  was  incompetent,  immaterial  and 
irrelevant.  Tiiis  objection  would  have  been  good  had  the 
items  contained  in  the  bill  been  disputed,  but,  as  before 
shown,  they  were  not,  and  the  only  value  of  the  paper  as 
proof  was  the  date  which  it  bore.  Plaintiff  had  sworn  that 
the  identical  paper  had  been  delivered  to  defendant  years 
before,  and  it  was  certainly  material  as  bearing  on  the  statute 
of  limitations  to  establish  the  date  when  the  work  was  done, 
and  we  think  was  competent  for  that  purpose  and  that  only. 
There  was  therefore  no  error  in  admitting  it  in  evidence  in 
this  case. 

These  being  the  only  questions  of  law  presented  to  us 
either  by  the  brief  or  oral  argument  of  counsel,  the  judgment 
sliould  be  affirmed,  with  costs. 

Labremobe,  Ch.  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Jahbs  N.  Dabbah,  Respondent,  against  James  Boys,  Ap- 
pellant. 

Peclded  June  2d,  1890.) 

FlainUif,  in  an  action  for  conversion  of  the  proceeds  of  a  note,  testified  that 
defendant,  as  broker,  had  sold  the  note  for  him,  and  received  part  of  the 
proceeds  in  cash,  which  plaintiff  had  demanded,  and  defendant  had  refused 
to  pay  over.  Defendant  gave  evidence  tending  to  prove  payment  in  full, 
and  that  he  was  plaintiffs  banker,  and  had  paid  out  the  proceeds  of  the 
note  on  checks  drawn  by  plaintiff;  and  also  introduced  in  evidence  a  letter 
from  plaintiff  in  which  he  spoke  of  keeping  an  account  with  defendant 
and  leaving  money  on  deposit  with  him.  Held,  that  although  this  went 
ha  to  corroborate  defendant,  there  was  no  such  preponderance  of  evidence 
as  to  aathorize  a  reversal  of  a  judgment  on  a  verdict  for  plaintiff. 

14 
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Appeal  from  a  judgment  of  this  court  entered  on  the  ver- 
dict of  a  jury. 

The  facts  are  stated  in  the  opinion. 

John  A.  Deadt/^  for  appellant. 

Carrington  ^  Emer^on^  for  respondent. 

BooKSTAVEE,  J. — The  defendant  is,  and  at  the  time  of  his 
transactions  with  the  plaintiff  was,  a  broker  and  banker  a!id 
a  dealer  in  commercial  paper.  Before  the  acts  complained 
of,  the  defendant  had  sold  for  the  plaintiff  a  promissory  note, 
receiving  one  half  of  the  amount  in  cash  and  the  other  half 
in  another  note.  On  the  27th  of  June,  1888,  plaintiff  de- 
livered to  the  defendant  a  note  for  $4,567.12,  which  the  latter 
was  to  sell  on  the  same  terms,  and,  as  plaintiff  claims,  was  to 
pay  over  the  cash  realized  therefor,  less  the  discount,  to  him, 
upon  receiving  it.  Subsequently  the  defendant  received 
$1,200  cash  on  account  of  the  note,  and  never  received  more, 
tlie  difference  being  in  some  way  settled  between  the  plaint- 
iff and  the  purchaser  without  defendant's  intervention.  Be- 
fore the  commencement  of  this  action  plaintiff  demanded  the 
cash  received  on  this  note  of  the  defendant,  which  was  re- 
fused. Thereupon  this  action  was  commenced  for  the  con- 
version of  the  proceeds.  The  defense  interposed  was  a  denial 
of  the  conversion  and  payment.  The  answer  also  set  up  a 
counter-claim,  which  was  stricken  out  on  demurrer. 

On  the  trial  the  plaintiff  testified  to  his  version  of  the 
transaction  as  above  set  forth,  and  the  defendant  gave  evi* 
dence  tending  to  prove  payment  in  full,  and  also  that  the 
relation  of  banker  and  customer  existed  between  the  parties, 
and  that  th^  $1,200  had  been  credited  to  the  plaintiff  on  his 
account  as  such  customer  and  paid  out  as  directed  by  him. 
It  was  shown  on  tlie  part  of  the  defendant  that  plaintiff  had 
drawn  a  number  of  checks  on  the  defendant,  but  plaintiff 
claimed  that  these  were  drawn  at  defendant's  request  instead 
of  paying  cash,  except  in  a  few  instances,  when  they  were 
drawn  ft>r  small  amounts,  and  then  the   plaintiff  arranged 
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with  the  defendant  for  their  payment  when  presented.  The 
defendant  also  introduced  in  evidence  a  letter  written  by  the 
plaintiff  to  him,  in  which  he  says  "  1  told  them  (The  Mount 
Morris  Bank)  I  kept  an  account  with  you,  so  take  care  and 
give  me  a. good  send-off.  I  will  see  you  in  the  morning  and 
hope  there  will  be  no  further  delay  about  Clarke ;  I  want  to 
keep  an  account  with  you,  and  remember  the  more  money 
we  get  from  Clarke  the  more  I  can  afford  to  leave  on  deposit 
with  you."  This,  in  our  opinion,  went  far  to  corroborate  de- 
fendant's theory,  but  this,  together  with  the  accounts  tending 
to  show  payment  and  an  actual  indebtedness  of  the  plaintiff 
to  defendant,  and  all  the  other  circumstances  in  the  case, 
were  fairly  submitted  to  the  jury,  in  a  charge  to  which  the 
defendant  took  no  exception,  and  they  rendered  a  vei*dict  in 
favor  of  the  plaintiff. 

We  have  carefully  examined  the  conflicting  testimony  in 
this  case  with  the  aid  of  the  oral  arguments  and  briefs  of 
both  parties,  and  while  we  might  have  arrived  at  a  different 
result,  we  cannot  say  that  the  preponderance  of  evidence  is 
^o  great  as  to  authorize  us  to  reverse  the  judgment  on  that 
account,  in  the  absence  of  anything  tending  to  show  that 
there  was  a  mistake  on  the  part  of  the  jury,  or  that  they  were 
influenced  by  bias,  passion,  prejudice,  or  corruption. 

No  other  question  being  raised  by  the  appeal  in  this  case, 
the  judgment  should  be  affirmed,  with  costs. 

Labbemobe,  Ch.  J.,  concurred. 

Judgment  afiSrmed,  with  costs. 
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The  Eagle   Tube   Compaitt,   Appellant,    against   The 
Edward  Babb  Coicpany,  Respondent. 

(Decided  June  2d,  1890.) 

A  boiler  companyy  having  contracted  to  deliver  certain  boiletB  at  a  fixed 
time,  ordered  of  defendant  tubes  to  be  used  in  making  the  boilers,  and 
plaintiff,  with  knowledge  of  the  circumstances,  contracted  with  defendant 
to  weld  heads  on  the  tubes.  Plaintiff  **  sweated ' '  in  the  heads,  instead  o£ 
welding  them,  and  defendant,  in  consequence,  to  prevent  a  breach  of  its 
contract,  was  compelled  to  deliver  the  boilers  without  the  tubes,  plugging 
up  the  holes  in  which  the  tubes  were  to  be  inserted,  and  to  procure  other 
tubes  and  insert  them  at  such  times  as  they  could  when  the  boilers  were 
not  in  use.  Held,  that  the  extra  expenses  thereby  incurred  by  defendant 
were  the  natural  consequences  of  plaintiff's  breach  of  contract,  and  were 
properly  allowed  as  damages  therefor. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court  entered 
on  the  verdict  of  a  jury  and  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
Smith  ^  WhitSy  for  appellant. 

Billings  /*  Cardozo^  for  respondent. 

BooKSTAYEB,  J. — The  action  was  brought  to  recover  the 
contract  price  of  goods  sold  and  delivered  to  the  defendant 
amounting  to  $106.25.  The  defendant  admitted  the  in- 
debtedness, and  set  up  a  counter-claim  for  $600  damages 
arising,  not  out  of  the  contract  sued  on,  but  on  a  former  con- 
tract between  the  parties,  whereby  the  plaintiff  undertook  to 
weld  heads  into  about  540  pieces  of  iron  pipe  which  had  been 
ordered  by  the  Vertical  Tube  Boiler  Company  of  the  defend- 
ant, and  which  the  plaintiff  delivered  to  that  company  with 
their  heads  sweated  in  and  not  welded  in,  and  which  were 
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on  that  account  rejected  by  the  Vertical  Tube  Company. 
Defendant's  answer  set  up  the  agreement  to  weld  in  the 
heads,  its  breach,  and  a  claim  for  the  special  damages  sus- 
tained by  it  by  reason  thereof.  To  this  plaintiff  replied,  ad* 
mitting  that  it  contracted  to  weld  the  heads  into  the  pipe, 
but  alleged  that  its  contract  only  required  them  to  stand  a 
pressure  of  three  hundred  pounds,  and  that  they  not  only 
stood  this  but  much  more. . 

On  the  trial  evidence  was  given  tending  to  support  the 
issues  so  raised,  and  the  jury  found  a  verdict  for  the  defend- 
ant for  the  amount  of  its  counter-claim  less  the  amount  of 
plaintiff's  claim  in  this  action.  The  General  Term  of  the 
City  Court  reviewed  the  questions  of  fact  and  affirmed  the 
judgment,  therefore  we  can  only  examine  the  questions  of 
law  in  the  case  as  presented  to  us. 

There  is  but  one  question  raised  by  the  various  exceptions 
to  the  introduction  of  evidence  and  to  the  charge,  and  that 
is.  What  is  the  true  rule  of  damages  to  be  applied  to  such  a 
case? 

Appellant  contends  that  the  defendant,  if  entitled  to  any 
damages,  could  at  most  only  recover  the  value  of  the  pipe  if 
welded  according  to  the  contract,  that  is  to  say,  the  original 
cost,  the  expenses  of  transportation,  and  the  amount  the 
defendant  paid  the  plaintiff  for  the  welding. 

In  all  ordinary  cases  of  breach  of  an  executed  contract,  the 
defendant  could  not  recover  even  that  much,  unless  the  goods 
were  totally  spoiled  for  any  .purpose,  as  it  is  claimed  these 
were. 

But  in  this  case  the  answer  alleged  the  plaintiff  was  ^^  fully 
informed  as  to  the  purpose  for  which  the  pipes  were  to 
be  used,"  and  charged  it  with  knowledge  of  the  necessary  loss 
and  damages  which  would  occur  in  case  the  agreement  was 
not  carried  out;  and  tiie  court,  at  the  plaintiff's  request, 
charged  the  jury,  that  if  the  plaintiff  was  not  informed  for 
whom,  and  for  what  purpose,  the  pipes  were  needed,  it  was 
not  responsible  for  any  special  damage  suffered  by  the  defend- 
ant resulting  from  the  defective  pipes,  if  they  were  defective, 
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thus  sharply  bringing  home  to  the  jury  the  question  of  plaint* 
iff s  knowledge  of  the  use  to  which  the  pipes  were  to  be  put, 
and  on  the  evidence  the  jury  found  that  the  plaintiff  had 
such  knowledge.  To  us  it  appeare  that  the  evidence  on  this 
question,  on  the  part  of  the  defendant,  was  very  slight,  and 
that  on  the  part  of  the  plaintiff  was  much  stronger,  but  both 
the  jury  and  the  General  Term  of  the  City  Court  have  de- 
termined otherwise,  and  we  are  concluded  thereby,  as  there 
was  some  evidence  to  support  the  finding. 

Where  the  parties  to  a  contract  of  sale  have  such  knowledge 
of  special  circumstances  affecting  the  question  of  damages, 
as  that  it  may  be  fairly  inferred  they  contemplated  a  particu- 
lar rule  for  estimating  them,  and  entered  into  the  contract 
on  that  basis,  that  rule  will  be  adopted  (JBooth  v.  Spuyten 
Duyvil  Rolling  Mill  Co.,  60  N,  Y.  487). 

The  Vertical  Tube  Boiler  Company  was  under  contract  to 
deliver  certain  boilei*s  at  a  certain  time.  The  tubes  or  pipes 
in  question  were  ordered  of  the  defendant  to  be  used  in  mak- 
ing these  boilei's,  and  it  contracted  with  plaintiff  to  weld  in 
a  head  on  the  pipes  furnished  by  it,  with  knowledge,  as  the 
jury  has  found,  of  the  circumstances.*  This  it  failed  to  do, 
and  in  consequence  of  such  failure  the  Vertical  Tube  Boiler 
Company  had  to  deliver  the  boilers  without  them,  in  order  to 
prevent  a  breach  of  contract  on  its  part,  and  to  do  this,  was  put 
to  the  expense  of  plugging  up  the  boles  in  which  the  tubes 
were  to  be  inserted,  and  were  compelled  to  procure  other 
tubes  and  insert  them  in  the  boilers  after  they  had  been  placed 
and  at  such  times  as  they  could  when  the  boilers  were  not  in 
use.  Besides,  they  had  to  pay  for  extra  carting,  etc.  These 
items  constituted  the  claim  made  by  that  company  against  the 
defendant,  and  which  the  latter  set  up  in  its  answer  as  a 
counter-claim  against  the  plaintiff. 

We  think  these  extra  expenses  were  the  natural  conse- 
quences of  plaintiffs  breach  of  contract,  and  were  proj^rly 
allowed.  It  was  not  necessary  for  the  defendant  to  have 
actually  paid  in  money  the  claim  of  the  Vertical  Tube  Boiler 
Company,  in  order  to  set  up  and  recover  it  against  the  plaintifE, 
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if  it  was  jast.  It  is  enough  that  it  is  liable  to  pay  it  (Sedg- 
wick on  Damages,  7th  ed.  Vol.  L  p.  197). 

Bat  defendant  has  practically  paid  it,  as  the  Vertical  Tube 
Boiler  Company  has  claimed  the  amount  allowed  by  the  jury 
against  defendant  and  refused  to  pay  a  bill  due  the  defendant 
for  a  larger  amount  in  consequence. 

Plaintiff  claims  that,  inasmuch  as  only  about  one-fourth  of 
the  tubes  were  tested,  the  counter-claim  should  not  have  been 
allowed,  because  the  proof  failed  to  show  all  would  not  stand 
the  required  pressure  ;  but  the  contract,  as  claimed  by  the  de- 
fendant and  found  by  the  jury,  was  that  the  tubes  should  not 
only  stand  the  pressure  but  that  the  heads  should  be  welded 
in,  and  the  chief  contention  on  this  branch  of  the  case  was 
not  so  much  about  the  pressure  as  about  the  welding  in  of 
the  heads;  and  we  think  the  testimony  sufficient  to  warrant 
the  jury  in  finding  that  they  had  not  been  welded  but  sweated 
in,  as  it  is  known  in  the  trade,  and  that  all  had  been  subjected 
to  the  same  process  and  were  liable  to  the  same  infirmity  as 
regards  pressure. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Labbemobe,  Ch.  J.,  concuried. 

Judgment  affirmed,  with  costs.* 

*  A  motion  for  a  reargnment  of  the  appeal,  made  at  the  Noyemher  General 
Term,  1800,  was  denied  December  Ist,  1881. 
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Chables  Edel,  Appellant,  against  Alexander  C.  McCone, 

Respondent. 

(Decided  June  2d,  1890.) 

After  entry  of  a  judgment  in  a  district  court  by  default,  defendant  moved  to 
set  it  aside  on  the  ground  that  the  summons  had  not  been  served  on  him. 
Held,  that  plaintiff,  having  given  the  proof  of  personal  service,  on  which 
the  judgment  was  entered,  was  estopped  to  object  to  the  jurisdiction  of  the 
justice  to  set  aside  the  judgment,  under  section  1367  of  the  Consolidation 
Act  (Laws  1882  c.  410),  providing  that  a  justice  may,  on  motion,  set  aside 
any  default  made  in  any  action  tried  before  or  by  him ;  and  that  the 
inquest  taken  on  such  proof  was  a  trial,  within  the  meaning  of  that 
provision. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Tenth  Judicial  District  entered  on  the 
dismissal  of  the  complaint. 

The  facts  are  stated  in  the  opinion. 

J,  F.  Meyer ^  for  appellant. 

W,  F.  Browne^  for  respondent. 

Per  Curiam. — [Present,  Labremore,  Ch.  J.,  and  Allen 
and  BooKSTAVBR,  J  J.] — This  action  was  commenced  by  the 
issuing  of  a  summons  November  27th,  1889,  and,  the  defendant 
not  being  served,  an  alias  was  issued,  and  on  the  18th  of 
December,  1889,  returned  with  proof  of  personal  service. 
Defendant  did  not  appear  and  plaintiff  took  judgment  by 
default  for  $52.50.  On  the  11th  of  Januaiy,  1890,  the  justice 
of  that  court,  on  the  application  of  defendant,  and  on  his 
aflidavit  setting  forth  that  the  summons  had  not  been  served 
upon  him,  granted  an  order  to  show  cause  why  the  judgment 
taken  on  the  13th  of  December  should  not  be  vacated  and 
set  aside.  The  only  ground  upon  which  the  motion  to  vacate 
the  judgment  was  made  was  that  no  summons  or  copy  sum- 
mons had  ever  been  served  upon  the  defendant.     The  motion 
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was  be&rd  by  the  justice  on  the  7th  of  February,  1890, 
plaintiff's  counsel  not  putting  in  any  affidavit  and  not  con- 
troverting defendant's  claim  of  no  pei*sonal  service  of  the 
summons,  but  opposing  the  motion  on  the  ground  that  the 
court  had  no  jurisdiction  to  vacate  and  set  aside  the  judg- 
ment, as  it  had  been  entered  by  default  and  the  court  had 
never  acquired  jurisdiction.  The  justice  granted  the  motion, 
vacated  the  judgmenjt,  and  set  the  cause  down  for  trial  on 
February  14th,  1890 ;  on  which  day  both  parties  appeared  by 
their  counsel.  Plaintiff's  counsel  refused  to  proceed  with  the 
trial  on  the  ground  that  the  court  had  no  power  to  open  the 
judgment  for  the  reasons  above  set  forth.  Thereupon  the 
justice,  upon  motion  of  defendsint's  counsel,  dismissed  the  case 
with  seven  dollars  costs.     Hence  this  appeal. 

By  section  1367  of  the  Consolidation  Act,  it  is  provided  that 
any  justice  may  upon  a  motion  made  before  him  open  and  set 
aside  any  default  made  in  any  action  tried  before  or  by  him. 
Appellant's  counsel  contends  that  this  only  applies  to  cases 
where  he  has  actually  acquired  jurisdiction,  and  in  this  case  he 
had  not  obtained  such  jurisdiction  by  reason  of  the  non-service 
of  the  summons.  But  we  think  he  is  estopped  from  making 
this  claim,  because  the  justice  only  acted  on  the  proof  of  the 
personal  service  of  the  summons  upon  defendant  offered  by 
plaintiff,  and  that  the  inquest  taken  upon  such  proof  was  a 
trial  within  the  meaning  of  that  section,  and  therefore  the 
court  had  the  power  to  open  that  default,  and  the  defendant 
was  not  driven  to  the  necessity  of  an  appeal,  although  he  had 
that  remedy,  nor  to  an  action  in  equity  to  get  rid  of  the  judg- 
ment. Appellant  also  claims  that,  a  transcript  of  the  judg- 
ment having  been  filed,  it  was  no  longer  a  judgment  of  the 
district  court.  But  the  Court  of  Appeals  has  held  that  the 
filing  of  a  transcript  does  not  make  it  a  judgment  of  this  court 
for  any  other  purpose  than  for  its  enforcement — that  it  remains 
a  judgment  of  the  district  court. 

The  judgment  of  dismissal  should  therefore  be  affirmed, 
with  costs. 

Judgment  affirmed,  with  costs. 
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DoMiNiCK  J.  Egan,  as  Administrator  of  Winifred  Egan, 
Deceased,  Plaintiff,  against  Thb  Bbekshibb  Apaktment 
Association,  Defendant. 

(Decided  June  2d,  I88a) 

PlaintlfFs  intestate,  having  gone  to  defendant's  apartment  house  to  visit  a 
servant  of  one  of  the  tenants,  entered  an  elevator  used  for  caiTpng  baggage 
and  servants,  in  one  side  of  which  was  a  slide,  movable  up  and  down,  for 
the  purpose  of  taking  on  baggage.  While  the  elevator  was  ascending, 
the  intestate,  through  faintness  or  loss  of  consciousness,  sank  to  the  floor, 
and,  the  slide  being  up,  fell  through  it,  and  her  dead  body  was  found  at  the 
bottom  of  the  shaft.  The  only  negligence  alleged  on  the  part  of  defendant 
was  in  leaving  the  slide  open.  Held^  that  the  facts  would  not  authorise  a 
finding  of  negligence,  the  accident  being  not  only  unexampled,  but  one 
which,  if  it  had  not  happened,  would  have  seemed  physically  impossible. 

ExGEFTiOKS  taken  at  a  trial  term  of  this  court,  ordered  to 
be  heard  in  the  first  instance  of  the  General  Term. 

The  facts  are  stated  in  the  opinion. 

Ooff  ^  Pollock^  for  plaintiff. 

Albert  Stickney  and  Samuel  H.  Ordway^  for  defendant. 

Labkemore,  Ch.  J. — This  action  is  to  recover  ^,000 
damages  under  the  statute,  for  alleged  negligence  resulting 
in  the  death  of  plaiutiff^s  intestate.  The  facts  testified  to  by 
plaintiff's  witnesses,  and  which  must  be  taken  as  established 
for  the  purposes  of  tliis  appeal,  are  as  follows : 

Plaintiff's  intestate  went  to  the  Berkshire  Apartment 
House  to  pay  a  friendly  visit  to  a  domestic  servant  in  the 
employ  of  one  of  the  tefiants.  She  entered  an  elevator  which 
was  used  for  the  carrying  of  baggage  and  freight,  as  well  as 
for  conveying  servants  employed  in  the  house  to  the  upper 
stories.  The  sides  of  this  elevator  were  of  wire,  and  in  one 
side  was  a  ^^  slide,"  which  was  movable  up  and  and  down  for 
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the  purpose  of  taking  on  baggage.  When  said  intestate 
stepped  into  the  elevator,  and  when  the  accident  happened, 
this  slide  was  up.  There  also  extended  from  the  ground  floor 
to  a  height  of  several  feet,  but  not  quite  up  to  the  second 
floor,  a  wire  screen  or  ^^  cage,"  of  the  same  mesh  and  in  all 
respects  similar  to  the  wire  forming  the  elevator  sides,  the 
object  of  which  was  to  protect  persons  from  falling  into  the 
elevator  shaft.  Just  under  the  ceiling  of  the  first  floor,  and 
above  where  the  wire  ^^cage  "  stopped,  and  between  it  and  the 
staircase,  there  was  an  open  space  by  the  side  of  the  elevator 
shaft.  • 

Plaintiff's  principal  witness  gives  this  description  of  the 
accident.  ^^  I  don't  remember  that  I  heard  anybody  else  cry 
or  shout  or  make  any  noise  besides  myself;  I  must  have 
been  pretty  excited ;  I  suppose  the  thing  that  first  excited 
me  was  seeing  her  fall ;  all  that  I  saw  at  the  time  the  thing 
occun*ed,  I  saw  her  fall ;  I  saw  her  fall  inside  under  the 
slide ;  that  is  all  I  could  see ;  she  didn't  fall  exactly  down, 
she  fell  more  backward  ;  towards  the  back  of  the  elevator  ; 
and  then  I  saw  her  fall  outside  at  the  side,  underneath  the 
slide  that  raised  up  and  down." 

A  mysterious  feature  of  the  casualty  is  that,  although  the 
elevator  fits  quite  closely  in  its.  shaft,  there  being  only  a  space 
of  a  very  few  inches  between  the  s^de  of  the  shaft  and  the 
side  of  the  elevator,  the  deceased  did  not  fall  on  the  staircase 
outside,  but  was  found  lying  dead  at  the  bottom  of  the  shaft. 
The  only  possible  explanation  of  the  intestate's  being  able  to 
get  out  of  the  elevator  at  all  is,  that  when  she  fell,  the  open 
slide  of  the  elevator  was  abreast  of  the  opening  in  the  shaft 
just  under  the  second  floor.  Plaintiff's  witness  aforesaid 
caught  at  her  clothing  in  an  effort  to  save  her,  and  apparently 
held  on  to  her  dress  after  she  had  got  into  the  open  space 
outside.  Presumably  this  was  the  cause,  while  the  elevator 
kept  moving  up,  of  the  intestate's  being  drawn  back  within 
the  elevator  shafts  The  evidence  is  undisputed  that  her 
remains  were  found  at  the  bottom  of  such  shaft. 

Such  facts  as  are  shown  convince  me  that  the  deceased 
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originally  fell  down  inside  the  elevator  through  vertigo,  faint- 
ing, or  loss  of  consciousness.  The  reason  attempted  to  be 
assigned  on  the  trial  for  such  fall  is  most  improbable.  The 
witness  above  referred  to,  Katie  Egan,  on  this  point  said: 
^^  As  far  as  I  saw,  the  fur  of  her  cloak  caught  in  the  outside 
wire  and,  as  the  elevator  moved  up,  it  drew  her  backwards." 
It  seems  impossible  that  fur  of  any  quality  or  kind,  even  if  it 
did  catch  upon  or  become  entangled  in  a  wire  netting,  could 
adhere  thereto  with  sufficient  tenacity  to  draw  a  woman  back- 
ward off  her  feet,  especially  if  another  person  gi*asped  her 
clothing  on  iSbe  other  side  and  helped  her  to  pull  back.  A 
careful  analysis  of  the  evidence  also  shows  that  the  witness 
virtually  abandoned  this  theory  as  to  the  cause  of  the  mishap. 
Upon  her  cross  examination  she  admitted  that  she  had  pre- 
viously testified  at  the  coroner^s  inquest  that  ^^she  [the  de- 
ceased] stumbled  some,  and  Tony  said  to  her,  ^  Be  careful,  the 
slide  is  up ; ' "  and  further  that  she  had  said  at  the  inquest 
"it  was  as  if  her  dress  was  caught  in  the  wire."  One  of  the 
present  counsel  for  appellant  appeared  at  the  inquest  and  put 
the  question  to  the  witness :  "  When  you  say  she  stumbled 
you  mean  she  was  pulled  back  by  her  dress  ?  "  to  which  she 
answered  "  No.*' 

This  testimony  at  the  inquest  was  obviously  very  different, 
as  to  the  probable  cause  of  the  accident,  from  that  g^ven  by 
the  witness  on  her  direct  examination  in  the  present  trial. 
Before  the  Coroner  she  not  only  neglected  to  say  that  the  de- 
ceased was  pulled  back  by  her  dress,  but  she  directly  refused 
to  give  that  explanation,  though  it  was  suggested  by  a  leading 
question.  The  witness  further  testified  that  the  facts,  as 
related  by  her  at  the  inquest,  a  month  or  two  after  the  acci- 
dent, were  as  she  remembered  them  then ;  that  her  recollec- 
tion then  was  fully  as  good,  and  might  be  clearer,  than  at  the 
time  of  the  present  trial ;  that  she  was  no  exception  to  the 
rule  that  persons  remember  events  better  when  they  are  fresh 
than  when  they  are  two  or  three  years  old.  The  only  fair 
construction  of  her  evidence  as  a  whole  is,  that  whenever  her 
testimony  at  the  trial  conflicted  with  that  at  the  inquest,  she 
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intended  that  the  latter  should  prevail,  and  she  was  to  be 
considered  as  now  testifying  to  the  facts  as  she  had  formerly 
stated  them. 

Accepting  this  view,  the  theory  that  the  decedent  was 
pulled  out  of  the  elevator,  by  the  catching  and  adhering  of 
the  fur  ou  Iier  cloak  to  the  wire  cage,  is  left  without  founda- 
tion ;  in  &ct  the  only  possible  hypothesis  the  admitted  facts 
will  support  is  that,  either  through  faintness  or  loss  of  con- 
sciousness, she  ^^ stumbled''  and  sank  to  the  floor  of  the  ele* 
vator  while  it  was  ascending.  It  is  in  evidence  that  she  had 
been  sick  a  few  weeks  before  this  time,  and  also  that  slie  did 
not  utter  a  cry  or  any  sound  when  she  fell.  Having  fallen 
thus,  in  some  inexplicable  manner,  perhaps  by  the  momentum 
from  the  fall,  she  i*olled  out  through  the  slide  into  the  open- 
ing in  the  shaft,  and,  being  dragged  back  through  Miss  Egsm's 
mistaken  zeal  in  holding  fast  to  her  dress,  fell  to*  the  bottom. 

The  only  alleged  act  of  negligence  on  the  part  of  defend- 
ant was  in  leaving  the  slide  open.  Even  if  the  elevator  had 
been  constructed  without  a  slide,  but  with  a  permanent  open- 
ing in  the  side,  I  should  not  have  considered  such  form  of  con- 
struction in  itself  sufficient  to  make  out  ^  prima  facie  case  of 
negligence.  The  accident  was  not  only  unexampled ;  it  was 
one  which,  if  it  had  not  actually  happened,  would  seem  phys- 
ically impossible.  We  think  the  trial  judge  correctly  held 
that  plaintiff's  case  disclosed  no  facts  which  would  authorize 
a  finding  of  negligence,  and  correctly  i*uled  in  dismissing  the 
complaint  at  that  stage. 

The  following  language  of  Andrews,  J.  in  Loftu»  v.  Union 
Ferry  Co.  (84  N.  Y.  455),  forcibly  states  the  legal  principles 
which  we  conceive  are  applicable  to  the  present  case :  ^^  The 
law  does  not  impose  upon  the  defendant  the  duty  of  so  pro- 
viding for  the  safety  of  passengers  that  they  shall  encounter 
no  possible  danger,  and  meet  with  no  casualty  in  the  use  of 
appliances  provided  by  it.  It  was  possible  for  the  defendant 
so  to  have  constructed  the  guard  that  such  an  accident  as  this 
could  )iot  have  happened,  and  this,  so  far  as  appears,  could 
have  been  done  without  unreasonable  expense  or  trouble.    If 
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the  defendant  ought  to  have  foreseen  that  such  an  accident 
might  happen,  or  such  an  accident  could  have  reasonably  been 
anticipated,  the  omission  to  provide  against  it  would  be 
actionable  negligence.  But  the  facts  rebut  any  inference  of 
negligence  on  tiiis  ground.  The  company  had  the  experience 
of  years  certifying  to  the  sufficiency  of  the  guard.  That  it 
was  possible  for  a  child,  even  a  man,  to  get  through  the  open- 
ing, was  apparent  enough.  But  that  this  was  likely  to  occur 
was  negatived  by  the  fact  that  multitudes  of  persons  had 
passed  over  the  bridge  without  the  occuixence  of  such  a 
casualty." 

Again,  in  Lafflin  v.  Buffalo  ^  South  Western  R,  M.  Co. 
(106  N.  Y.  136),  Judge  Eabl  remarks  that :  ^^  No  structure  is 
ever  so  made  that  it  may  not  be  made  safer.  But,  as  a  general 
rule,  when  an  appliance  or  machine  or  structure,  not  obviously 
dangerous,  has  been  in  daily  use  for  years,  and  has  uniformly 
proved  adequate,  safe,  and  convenient^  its  use  may  be  con- 
tinued without  the  imputation  of  culpable  imprudence  or 
carelessness." 

We  think  the  motion  for  a  new  trial  should  be  denied,  and 
that  judgment  should  be  entered  for  defendant;  and  we  could 
not  better  sum  up  the  reasons  for  our  conclusion,  than  by 
employing  the  final  words  of  Judge  Eabl*s  opinion  in  the  case 
last  cited :  '^  A  careful  consideration,  therefore,  of  the  whole 
case  as  it  appears  in  this  record,  has  led  us  to  the  conclusion 
that  the  defendant  is  not  legally  responsible  for  the  accident 
which  befell  the  plaintiff.  It  was  a  misadventure,  and  no 
rule  of  law  will  permit  her  to  charge  the  misfortune,  in  whole 
or  in  part,  to  the  defendant." 

BooKSTAVEB,  J.,  concurred. 

Exceptions  overruled. 
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RiCHABD  Flanagan,  Respondent*  againtt  Fbteb  MitohelIi 

et  al.^  Appellants. 

(Decided  Jnne  2d,  1800.) 

An  order  on  defendants  for  the  payment  of  a  som  of  money  was  accepted  by 
them  by  writing  thereon  '*  Accepted,  payable  out  of  *'  a  specified  payment. 
Heldy  that  this  was  a  conditional  acceptance,  which  became  absolute  when 
they  receiyed  the  payment  referred  to. 

In  an  action  by  the  payee  of  such  order  against  the  acceptors,  the  former 
testified  that  he  took  the  order  in  i>ayment  for  work  done  on  a  certain 
building,  on  defendants'  promise  to  accept  it,  if  he  would  not  file  a  lien  on 
the  building,  and  that  in  reliance  thereon  he  forbore  to  file  a  lien.  Held, 
that  such  forbearance  was  a  sufficient  consideration  to  bind  defendants, 
although  they  received  nothing  for  their  acceptance. 

A  written  contract  between  third  parties,  offered  in  eyidence  by  defendants, 
was  excluded,  but  one  of  the  defendants  in  testifying  was  allowed  to  refer 
to  and  refresh  his  memory  from  it,  and  plaintiff  subsequently  withdrew  all 
objections  to  its  admission  and  an  opportunity  to  introduce  it  in  evidence 
was  given  defendants,  which  they  refused.  Heldf  that  any  error  in  origi- 
naUy  excluding  it  was  cured. 

AppkaTi  from  a  judgment  of  this  coart  entered  on  thQ 
▼erdict  of  a  jorj  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
Chauneey  S.  Truax^  for  appellants. 
ThafMi%  C.  Ennever^  for  respondent. 

Larbemobb,  Ch.  J. — The  plaintiff  is  a  plasterer  by  trade* 
and  prior  to  September  4th,  1886,  was  engaged  in  plastering 
a  row  of  buildings,  in  Seventy-first  Street,  near  West  End 
Avenue,  under  a  subcontract  with  Messrs.  Fonner  &  Low- 
ther,  the  builders.  It  is  undisputed  that  upon  said  day  the 
following  instrument  was  executed  by  said  builders,  delivered 
to  the  plaintiff,  and  accepted  as  therein  stated  by  the 
defendants : 
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''  September  4tli,  1886. 
"  Gentlemen, 
Please  pay  to  Richard  Flanagan   the  sum  of  fSOO,  and 

charge  the  same  to  our  account  and  oblige, 

Very  Resp*t. 

FONNEB  &  LOWTHBE." 

"  To  P,  &  D.  Mitchell. 

**  Accepted  payable  out  of  standing  trim  payment. 

P.  &  D.  Mitchell, 

Attorneys  for  loan.*' 

This  action  is  to  enforce  payment  of  such  instrument. 

The  learned  trial  judge  correctly  instructed  the  jury  that 
the  words  ^^  Attornej'^s  for  loan  *'  were  mere  surplusage,  to  be 
disregarded,  and,  further,  that  the  instrument  was  not  to  be 
taken  as  an  ordinary  bill  of  exchange  absolutely  accepted^ 
but  that  defendants*  action  in  the  premises  constituted  a  con- 
ditional acceptance.  The  obligation  thereunder  consequently 
could  not  become  absolute  until  the  condition  therein  named 
was  fulfilled.  It  appears,  howeyer,  that  the  complaint  con- 
tains .an  allegation  that  there  came  into  the  hands  and 
possession  of  defendants  a  sum  exceeding  fiye  hundred  dollars 
on  account  of  said  standing  trim  payment,  and  that  they 
retained  and  kept  the  amount  from  the  said  Fonner  and 
Lowther  on  account  of  the  order  or  draft  aboye  mentioned. 
This  allegation  is  not  denied  or  referred  to  in  the  answer,  and 
must  therefore  be  taken  as  admitted  for  the  purposes  of  the 
trial.  This  is  of  course  the  strict  legal  effect  of  allowing  an 
allegation  to  go  undenied  in  the  pleading,  and  furthermore, 
it  hardly  seems  that  the  omission  could  haye  resulted  from 
inadyertence,  because  the  defendant  who  testified  on  the  trial 
on  this  subject  would  only  say  that  the  standing  trim  payment 
was  neyer  due,  and  that  he  did  not  think  it  was  made  as  a 
matter  of  fact.  This  witness  further  states  the  conclusion  of 
law  that  money  neyer  was  advanced  to  Fonner  &  Lowther 
that  ought  to  haye  gone  to  Mr.  Flanagan,  and  adds  that  the 
money  that  Fonner  &  Lowther  got  after  all  these  liens  and 
judgments  were  put  on  was  a  matter  of  grace.     The  question 
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attempted  to  be  raised  in  such  evidence  with  regurd  to  the 
falling  due  of  the  standing  trim  payment  relates  to  the  con- 
struction of  the  building  loan  contract  to  Fonner  &  Lowther. 
We  should  be  obliged  to  hold  the  defendants  to  their  admis- 
sion in  the  answer  under  any  circumstances,  and  a  perusal  of 
Mr.  Mitchell's  testimony  conyinces  us  that  no  actual  injustice 
results  from  the  application  of  such  technical  rule. 
.  But,  although  the  condition  of  the  acceptance  must  be  held 
to  have  been  fulfilled,  the  appellants  further  argue  that  there 
was  no  consideration  to  support  the  obligation  undertaken 
by  the  Messra.  Mitchell.  One  ground  of  error  assigned  is, 
the  exclusion  of  the  question  to  one  of  the  defendants — ^^  Did 
you  ever  receive  any  consideration,  or  did  you,  as  attorneys 
for  the  parties  making  the  loan,  receive  any  consideration 
for  this  acceptance  ?  "  We  think  this  question  was  immate- 
rial. As  between  these  parties  it  was  not  of  the  slightest 
consequence  whether  the  defendants  gained  any  advantage 
for  the  obligation  they  incurred.  The  real  consideration  here 
was  forbearance  on  the  part  of  the  plaintiff.  He  testifies 
that  before  the  draft  was  signed  there  was  a  request  made 
upon  Mr.  Mitchell  to  pay  him  money.  ^^Mr.  Mitchell  said 
he  did  not  owe  them  money  just  then  ;  that  he  could  not  ad- 
vance me  [him]  any  money,  because  there  was  not  enough 
security  for  the  same.  Then  Lsaid  ^  Mr.  Mitchell,  I  will  have 
to  put  a  lien  oii  the  job  if  you  don't.'  He  said  :  *  No,  I  would 
not  do  that.  ...  If  they  give  you  an  order  I  will  accept  the 
order  on  the  standing  trim  payment."*  PlaintifTs  theory 
of  this  action  is  that,  relying  on  Mr.  Mitchell's  acceptance,  he 
did  not  take  immediate  steps  to  secure  himself  by  a  lien. 
This  is  certainly  ample  consideration  in  law  to  hold  the  de- 
fendants, and  the  question  whether  or  not  they  received  any- 
thing by  way  of  indemnity  or  dii*ect  profit  for  their  acceptance 
would  be  collateral  to  the  issues  of  the  present  case. 

The  defense  was  also  i-aised  that  the  amount  of  this  draft 
was  intended  to  be  merged  into  a  mortgage  subsequently 
given  by  the  builders  to  the  plaintiff.     Plaintiff  on  his  part 

denied  that  the  amount  of  said  draft  was  included  in  said 

15 
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mortgage  and  that  it  never  was  intended  that  the  same  should 
be  extinguished.  The  evidence  was  conflicting  on  this  point* 
and  the  question  was  fairly  submitted  to  the  juiy,  and  their 
verdict  in  plaintiffs  favor  must  stand.  The  answer  does  not 
allege  whether  a  bond  or  note  or  any  other  instrument  ac- 
companied the  mortgage.  Even  if  this  mortgage  had  been 
given  as  collateral  security  for  the  draft  and  other  indebted- 
nesses, said  draft,  and  the  right  to  sue  upon  it  independently, 
would  not  have  been  extinguished. 

.Counsel  for  appellant  contends  that  the  exclusion  of  the 
contract  between  Andrew  J.  Skinner  and  Sai*ah  E.  Lovrther 
and  James  S.  Fonner  was  eiTor,  necessitating  a  revei'sal. 
But  this  contention  cannot  prevail.  The  defendant  referred 
to  such  contract  and  refreshed  his  memory  from  it  in  giving 
his  evidence ;  and  subsequently  counsel  for  plaintiff  withdrew 
all  objection  and  the  defendants  were  given  an  opportunity 
of  introducing  such  contract  in  evidence  at  a  later  stage  in 
the  case  if  they  so  desired.  This  offer  they  then  refused,  and 
we  think  that  any  error  that  might  have  existed  by  reason  of 
the  original  exclusion  was  thereby  cured. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

« 

BooKSTAYEB,  J.,  Concurred* 
Judgment  affirmed,  with  costs* 
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Patbick  Gallaoheb,  Appellant,  against  Chabi^bs  Reilly, 

Respondent. 

(Decided  June  2d,  1890.) 

In  summary  proceedings  against  a  tenant  from  month  to  month,  for  recovery 
of  possession  of  the  demised  premises,  a  final  order  was  made  awarding 
possession  to  the  landlord,  and  thereupon,  without  the  issue  of  a  war- 
rant, the  tenant  removed  from  and  surrendered  the  premises.  Held^ 
that  the  tenancy  was  terminated,  and  the  landlord  could  not  recover  rent 
for  the  ensuing  month.  The  provision  of  section  2258  of  the  Code  of 
Civil  Procedure,  that  the  issuing  of  the  warrant  cancels  the  agreement 
and  annuls  the  relation  of  landlord  and  tenant,  is  not  to  he  restricted  in 
its  application  where  the  issue  of  the  warrant  is  not  necessary. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Ninth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

JS.  T.  Rice^  for  appellant. 

«71  Vincent^  for  respondent. 

Labbemobe,  Ch.  J. — This  was  an  action  to  recover  for  one 
month^s  rent  of  the  house  No.  81  East  116th  Street.  According 
to  plaintifiTs  testimony  it  was  an  oral  hiring  for  eighteen 
months  from  October,  1888.  A  written  lease  was  prepared, 
but  was  not  shown  to  defendant  until  he  demanded  it,  when 
he  objected  to  the  proposed  lease  and  it  was  not  executed. 
Subsequently  a  dispute  arose  between  the  plaintiff  and  defend* 
ant  as  to  the  amount  then  due. 

The  action  might  have  been  maintained  for  -the  rent,  but 
the  plaintiff  caused  a  precept  to  be  issued  and  served  upon 
defendant,  requiring  him  ^^  forthwith  to  remove  from  the 
premises  or  show  cause  [before  the  court  below],  May  21st, 
1889,  why  possession  of  said  premises  should  not  be  delivered 
to  the  plaintiff.'' 
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An  answer  was  filed  to  the  petition,  and  the  cause  was  set 
down  for  trial.  The  defendant  afterwards  withdrew  his  an- 
swer, and  thereupon  a  final  order  was  m<ide  awarding  to  peti- 
tioner possession  of  the  property  in  question.  The  defendant, 
without  waiting  for  the  issuance  of  a  warrant,  moved  from 
the  premises  May  27th,  and  sent  the  keys  of  the  house  to  the 
plaintiff. 

The  court  below  held  the  plaintiff  could  not  recover  rent 
for  the  month  of  June,  and  under  all  the  circumstances  of 
the  case  I  think  such  adjudication  was  correct.  The  hiring 
of  the  premises,  under  the  authority  of  Prial  v.  Enttoisle  (10 
Daly  898),  was  from  month  to  month  (^Thomas  v.  NeUon^  69 
N.  Y.  121). 

After  the  final  order  of  the  justice  awarding  possession  of 
the  premises  to  the  plaintiff  in  the  summary  proceeding,  it  was 
the  plaintiff's  duty  and  right  to  surrender  tlie  premises  and 
not  to  wait  until  dispossessed  by  warrant  (McAdam  Land- 
lord &  T.  2nd  ed.  653 ;  People  v.  Kehey.  14  Abb.  Pr.  378). 
Such  final  order,  which  was  in  effecc  a  judgment,  may  be 
satisfied  by  compliance  with  its  requirements  on  the  part 
of  the  tenant,  as  well  as  by  the  issuing  of  a  warrant,  and  can- 
cels the  agreement  between  the  parties.  Section  2253  of  the 
Code  should  not  be  restricted  in  its  application.  The  lease 
may  be  cancelled  by  the  agreement  of  the  parties  or  by  sur- 
render of  the  premises  when  required  to  do  so  by  order  of 
the  court. 

I  think  it  a  fair  interpretation  of  the  statute  that  when  it 
becomes  necessary  to  issue  a  warrant  for  the  removal  of  a 
tenant,  then  the  issuance  of  such  warrant  cancels  the  agree- 
ment. If  while  the  warrant  was  unexecuted  the  tenant  had 
remained  in  possession,  a  different  state  of  facts  would  have 
been  presented  (^Potvers  v.  Carpenter^  15  Weekly  Dig.  165 ; 
Bean  v.  Ritch,  13  Daly  62). 

As  the  defendant  surrendered  the  premises  under  the  final 
order,  the  landlord  thus  secured  the  precise  remedy  which  he 
sought  when  he  procured  and  served  the  precept.  In  such  a 
case,  the  issuance  of  a  warrant  was  unnecessary  and  useless, 
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for  the  plaintiff  had  obtained  all  that  he  sought  in  the  sum- 
mary proceedings.  It  appears  that  the  tenant  has  already 
left.  The  landlord  was  entitled  to  full  possession  of  his 
premises.  To  issue  a  warrant  in  such  a  case,  as  before  stated, 
would  be  useless  and  a  nullity,  inasmuch  as  it  would  be  the 
enforcement  of  an  order  which  had  already  been  complied 
with. 

The  judgment  of  the  court  below  should  be  afSrmed,  with 
costs. 

BooKSTAVER,  J.,  concurred. 

Judgment  afSrmed,  with  costs. 


SlTSAN  Geoghegan,  as  Administratrix  of  John  M.  Geo- 
ghehan.  Deceased,  Appellant,  ayainst  The  Atlas  Steam- 
ship Company,  Respondent. 

(Decided  June  2d,  1800.) 

A  commission  should  not  be  granted  to  take  testimony  of  lawyers  of  a  foreign 
country  to  prove  a  statute  of  that  coimtry,  and  Its  interpretation,  where 
It  is  not  shown  that  there  is  any  ambiguity  or  uncertainty  in  its  meaning) 
or  that  it  has  received  any  judicial  interpretation  there,  or  that  it  cannot 
be  proved,  under  section  942  of  the  Code  of  Civil  Procedure,  by  an  offi- 
cially printed  copy. 

Evidence  by  lawyers  of  a  foreign  country,  as  to  the  opinion  of  lawyers  there 
on  the  construction  of  a  statute  of  that  country,  is  notadmissible  where  the 
language  of  the  statute  is  plain  and  there  is  no  decision  by  the  courts  of 
such  country  upon  the  point  in  controversy. 

Appeal  from  an  order  of  this  court  denying  a  motion  for 
a  commission  to  take  testimony. 

The  facts  are  stated  in  the  opinions* 
Roger  M.  Sherman^  for  appellant. 

Wheeler^  Cortis^  ^  Godhin^  for  respondent, 
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Larbemobe,  Ch.  J. — This  is  an  appeal  from  an  order 
denying  an  application,  made  by  plaintiff,  for  a  commission 
to  take  the  testimony  of  two  advocates  in  active  legal  practice 
in  the  Republic  of  Colombia,  as  experts.  It  was  conceded  on 
the  argument  that  the  object  of  such  examination  was  to 
prove  a  certain  statute  law,  alleged  to  have  been  in  operation 
in  the  United  States  of  Colombia  (which  government  has 
since  been  merged  into  the. present  Republic  of  Colombia), 
and  the  interpretations  of  such  statute  made  and  accepted  by 
tlie  courts  of  such  foreign  country. 

Section  942  of  the  Code  provides  a  simple  manner  of  prov* 
ing  foreign  statutes  by  officially  printed  copies.  The  learned 
counsel  for  appellant  argues  that  the  law  does  not  restrict 
him  to  such  form  of  proof,  and  further  contends  that  he  should 
not  be  so  limited,  because  there  is  nothing  to  show  that 
printed  copies  of  the  law  in  force  when  the  accident  occurred 
exist.  Undoubtedly,  the  learned  judge  did  in  effect  presume 
that  printed  copies  were  obtainable,  but  we  think  it  was  not 
error  for  him  to  entertain  such  presumption,  under  the  cir- 
cumstances disclosed,  in  a  matter  addressed  to  his  discretion. 
Section  888  is  not  mandatory,  but  the  discretion  granted  by 
it  is  to  be  exercised  with  the  greatest  latitude  and  always  in 
the  interests  of  substantial  justice.  Nevertheless,  the  judge 
was  not  precluded  from  considering  that,  in  the  present  state 
of  civilization,  most  governments  officially  print  their  statutes, 
and  from  supposing  such  to  be  the  fact  here,  as  there  was  no 
allegation  in  the  papers,  or  suggestion  on  the  argument,  to 
the  contrary.  On  the  basis  that  the  proof  could  be  made 
under  section  942,  we  think  it  was  a  proper  exercise  of  dis- 
cretion not  to  put  the  parties  to  the  trouble  and  expense  of 
any  other  form  of  procedure. 

On  the  question  of  the  alleged  interpretation  of  the  statute 
by  the  courts  of  Colombia,  we  think  the  rule  well  settled  that 
the  evidence  of  the  proposed  witnesses  would  be  incompetent 
if  obtained  {MoUotCb  Bank  v.  Boardman^  47  Hun  142,  and 
cases  there  cited).  It  would  have  been  an  unwise  exercise  of 
discretion  to  grant  plaintiff  a  commission  to  take  evidence, 
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which,  on  her  own  showing,  would  certainly  have  been  inad- 
missible. 

The  order  should  be  affirmed,  with  costs. 

BoOKSTAVBB,  J. — The  action  in  which  the  motion  was 
made  is  brought  to  recover  damages  from  the  defendant  for 
the  alleged  death  of  plaiiitifiTs  intestate,  caused  as  it  is  claimed 
by  the  negligence  of  defendant  in  the  harbor  of  Savanilla, 
Republic  of  Colombia.  The  learned  judge  who  heard  the 
motion  says  in  his  opinion  it  was  conceded  on  the  argument 
by  plaintiffs  counsel  that  the  sole  object  of  the  proposed  com- 
mission was  to  secure  proof  of  a  certain  statute  law  of  the 
Republic  of  Colombia  and  its  interpretation  in  that  country. 
No  other  groujid  for  the  motion  is  suggested  by  the  moving 
papers.  They  do  not  show  that  there  is  any  ambiguity  or 
uncertainty  in  the  meaning  of  the  law,  or  that  it  has  received 
any  judicial  interpretation  in  that  republic,  or  that  it  cannot 
be  proved  under  section  942  of  our  Code.  We  think  the 
latter  fact  at  least  must  be  made  to  appear  before  the  court 
would  be  authorized  to  gprant  the  commission. 

It  has  been  held  that  the  statute  law  of  another  state  can* 
not  be  proved  by  parol  (^Toulandou  v.  Lachenmeyer^  6  Abb. 
Pr.  N.  S.  216  ;  Kenny  v.  Clarkson,  1  Johns.  885). 

But  if  the  object  of  the  commission  had  been  stated  in  the 
papers  to  be  to  prove  the  construction  and  interpretation  of 
this  foreign  statute,  the  opinion  of  the  persons  sought  to  be 
examined  would  not  be  admissible  to  prove  it. 

Where  the  evidence  of  a  foreign  law  consists  entirely  of  a 
written  document,  statute  or  judicial  opinion,  the  question  of 
its  construction  and  effect  is  for  the  court  to  determine,  and 
evidence  of  a  lawyer  of  another  state  or  country  as  to  what, 
in  the  opinion  of  lawyers  there,  should  be  the  construction  of 
a  statute  of  that  state  or  country,  is  not  admissible  where  the 
language  of  the  statute  is  plain  and  there  is  no  decision  by 
the  courts  of  that  state  or  country  upon  the  points  in  contro- 
versy (JKaI«<m«'  Bank  v.  Boardman^  47  Hun  142;  Kline 
V.  Baker ^  99  Mass.  256 ;  Shoe  ^  Leather  Bank  v.  Wood^  142 
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Mass.  664;  Henne.99y  v.  Farrely^  18  Daly  468;  Dupuy  v. 
Wurtz,  68  N.  Y.  671). 

The  motion  was  therefore  properly  denied,  and  the  order 
appealed  from  should  be  affirmed,  with  costs. 

Order  affirmed,  with  costs. 


Moses  Johksok,  Appellant,  against  Herman  F.  Bindseil, 

Respondent. 

(Decided  June  2d,  1890.) 

Under  im  agreement  to  render  services  to  another  as  long  as  they  are  satis- 
factory to  him,  so  long  as  the  employe  performs  services  for  the  employer, 
he  is  entitled  to  be  paid  therefor ;  but  if  he  or  his  work  is  not  satisfactory 
to  the  employer,  the  latter  may  at  any  time  discharge  him  without  sub* 
Jecting  himself  to  further  claim. 

Motion  for  re-argument  or  for  leave  to  appeal  to  the  Court 
of  Appeals. 

The  facts  are  stated  in  the  opinion  and  in  the  report  of  the 
decision  on  the  hearing  of  the  appeal  (see  16  Daly  492). 

A*  KahUi  for  appellant. 

M.  Stuyvesant^  for  respondent. 

Per  Curiam. — [Present,  Larremore,  Ch.  J.,  and  Allen 
and  BooKSTAVER,  J  J.] — This  .case  was  decided  at  the 
January  General  Term  of  this  court,  and  the  judgment  affirmed. 
The  plaintiflf's  counsel  now  claims  that,  on  the  argument  of  this 
case,  Doll  v.  Nolle  (116  N.  Y.  281),  was  not  then  feported, 
and  consequently  was  not  brought  to  the  attention  of  the  court, 
and  that  that  case  is  decisive  of  the  questions  involved  in 
this.  We  think  not,  for  in  this  case  the  contract  was  as  fol- 
lows : 
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"  New  York,  Jan.  8, 1889, 
**  I,  Moses  Johnson,  agree  to  teach  Herman  F.  Bindseil,  the 
art  of  drafting  patterns  by  scale,  and  in  every  particular  and 
branch  of  said  art,  lessons  to  be  given  2i  hours  each  evening 
in  the  week  (Sundays  excepted)  until  said  Herman  F.  Bind- 
seil has  acquired  full  knowledge  of  the  art,  for  which  I, 
Moses  Johnson,  am  to  receive  payments  as  follows,  viz. : 
Tuesday,  Jan.  8, 1889,  being  the  first  evening's  instruction, 
925.00,  and  if  the  foregoing  lessons  are  satisfactory  to  Her- 
man F.  Bindseil  I  am  to  receive  on  Monday,  Jan.  14, 1889, 
$23.00,  the  same  amount  on  Monday,  Jan.  21, 1889,  if  all  is 
satisfactory,  and  a  final  payment  of  $25.00  when  Mr.  Herman 
F.  Bindseil  is  satisfied." 

This  contract  evidently  contemplates  the  giving  of  the  les- 
sons for  four  weeks  if  necessary,  and  at  least  until  defendant 
had  acquired  full  knowledge  of  the  art  to  be  taught,  provided 
the  defendant  was  satisfied  with  the  manner  in  which  \he 
plaintiff  performed  the  services  to  be  rendered  by  him. 

The  firat  and  second  payments  were  made,  and  suit  was 
brought  to  recover  the  third  and  fourth  installments.  On  the 
trial  plaintiff  admitted  that  the  instructions  were  continued 
for  ten  evenings  only  ;  and  from  the  evidence  it  appears  that 
they  were  then  discontinued,  not  because  of  any  act  of  the 
clefendant,  but  by  reason  of  plaintiff's  confinement  at  Mount 
Sinai  Hospital  on  account  of  illness,  and  that  he  never  there- 
after offered  to  give  further  instructions.  Defendant  on  the 
trial  claimed  that,  by  reason  of  such  failure,  the  instructions 
which  had  already  been  given  were  useless  to  him,  as  he  had 
not  at  the  time  axK][uired  full  knowledge  of  the  art  to  be 
learned,  and  therefore  could .  not  use  with  advantage  the  in- 
structions already  imparted ;  he  also  claimed  that  he  had  not 
acquired  proficiency  in  the  art.  The  justice  had  a  right  to 
rely  upon  this  testimony,  and  was  justified  in  coming  to  the 
conclusion  that  he  did.  Doll  v.  Noble  (116  N.  T.  281),  an- 
nounced no  new  doctrine,  but  merely  reaffirmed  an  old  one 
and  applied  it  to  the  facts  in  that  case,  which  related  to  an 
executed  contract.    Substantially  the  same  rule  had  been 
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announced  and  applied  in  Smith  v.  Brady  (17  N,  Y.  176)  ; 
ThomoB  V.  Fleury  (26  N.  Y.  26)  ;  Wyckoff  v.  Meyer%  (44  N. 
Y.  145)  ;  Nolan  v.  Whitney  (88  N.  Y,  648) ;  United  States 
V.  Bobe9on  (9  Pet.  828) ;  Smith  r.  Wright  (4  Hun  662) ; 
Whiteman  v.  Mayor  (21  Hun  121) ;  cases  of  executed  con- 
tracts, in  which  a  certificate  was  refused  in  bad  faith  or  un- 
reasonably by  the  party  who  was  to  give  it,  or  the  refusal  to 
pay  was  an  arbitrary  act  after  work  performed.  Of  course 
such  a  rule  applies  with  gi-eater  force  where  work  is  to  be 
done  to  the  satisfaction  of  the  party  himself  and  where  it  has 
been  done,  than  where  the  certificate  of  a  third  party  is  neces- 
sary. The  satisfaction  required  in  such  case  must  be  reason- 
able. The  party  for  whom  the  work  has  been  done  cannot 
defeat  a  just  claim  for  payment  of  work  done  by  arbitrarily 
and  unreasonably  saying  that  he  is  not  satisfied. 

But  the  rule  is  different  where  a  person  is  to  work  for  an- 
other or  perform  services  for  another  so  long  as  such  work  or 
services  prove  satisfactory  to  the  employer.  In  such  case,  so 
long  as  the  employe  performs  services  for  the  employer,  he 
must  be  paid  for  it ;  but  if  he  or  his  work  is  not  satisfactoiy 
to  his  employer,  he  may  at  any  time  discharge  him  without 
subjecting  himself  to  further  claim,  and  in  such  case  the  em- 
ploye loses  nothing,  for  the  reason  that  he  has  performed  no 
services,  and  has  entered  into  a  contract  in  which  there  is  an 
implied  condition  that  it  may  be  discontinued  at  any  time 
whenever  the  employer  becomes  dissatisfied  with  him  or  his 
work.  And  this,  we  think,  was  the  doctrine  which  was  in- 
tended to  be  announced  in  the  opinion  given  in  this  case  on 
the  former  argument,  although  some  of  the  expressions  there- 
in contained  may  leave  it  in  doubt  whether  it  was  intended 
to  apply  to  an  executory  contract  only,  or  to  an  executed 
contract  as  well. 

The  motion  for  a  re-argument  or  for  leave  to  go  to  the 
Court  of  Appeals  should  therefore  be  denied. 

Motion  denied. 
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Bertha  Eoehleb,  as  Executrix  of  Hermann  Eoehler, 
Deceased,  Appellant,  agaitut  Joseph  Scheideb,  Respon- 
dent. 

(Decided  June  2d,  1890.) 

The  provision  of  section  830  of  the  Code  of  CiTil  Procedure  that,  where  a 
party  has  died  since  the  trial  of  an  action,  his  testimony  at  **the  former 
trial "  may  be  given  in  evidence  at  a  new  trial,  applies  to  testimony  at  any 
former  trial,  and  not  merely  that  taken  at  the  last  preceding  trial,  where 
there  have  been  more  than  one. 

Notice  by  a  landlord  to  a  tenant  to  vacate  the  demised  premises,  '*on  or 
before''  the  day  on  which  the  tenancy  expires,  is  not  a  continuing  offer  to 
accept  a  surrender  by  the  tenant  at  any  time  before  that  day. 

ApPEAii  from  a  judgment  of  the  General  Term  of  the  Citj 
Court  of  New  York  affirming  a  judgment  of  that  court  en- 
tered on  the  verdict  of  a  jury  and  an  order  denying  a  motion 
for  a  new  trial. 

The  action  was  brought  for  rent,  for  the  months  of  March 
and  April,  1886,  of  premises  let  for  a  year  from  May  1st, 
1885.  The  answer  set  up  a  constructive  eviction  as  a  de- 
fense. A  judgment  of  the  City  Court  for  plaintiff  entered 
on  a  verdict  directed  by  the  court  was  reversed  on  appeal  to 
this  court,  and  a  new  trial  ordered  (See  15  Daly  198).  At 
such  new  trial,  the  jury  found  a  vlrdict  for  defendant.  A 
motion  by  plaintiff  for  a  new  trial  was  denied  and  judgment 
for  plaintiff  was  entered  on  the  verdict.  From  the  judg- 
ment and  the  order  denying  her  motioQ  for  a-  new  trial, 
plaintiff  appealed  to  the  General  Term  of  the  City  Court, 
which  affirmed  the  judgment  and  order ;  and  from  that  deci- 
8i<m  plaintiff  appealed  to  this  court. 

Charles  P.  Daly  and  E.  J.  Myers,  for  appellant. 

George  H.  Teaman  and  Maurice  Bapp^  for  respondent* 
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Labbbmobb,  Ch.  J. — There  have  already  been  so  many 
trials  of  this  case  that  it  is  to  be  regretted  that  the  judgment 
must  be  ag^in  reversed.  I  think  there  was  sufficient  to  go 
to  the  jury  on  the  question  of  constructive  eviction.  I  am 
also  of  opinion  that  it  was  not  error  to  allow  the  testimony 
of  plaintifiTs  testator^  given  on  the  first  trial  of  this  action, 
to  be  read  in  evidence  on  the  present  trial.  The  contention 
of  appellant  seems  to  be  that  section  830  of  the  Code  would 
allow  only  such  testimony  as  was  taken  upon  the  trial  im« 
mediately  preceding  this  one;  but  I  think  the  language  of 
the  section  sufficiently  broad  to  take  in  any  former  trial 
where  evidence  was  given  by  a  party  since  deceased  which  it 
is  subsequently  desired  to  use.  There  is  nothing  to  show 
that  such  was  not  the  intention  of  the  legislatui*e,  and  the 
opposite  party  always  has  the  compensating  privilege,  granted 
by  section  829,  of  being  himself  examined  orally  as  to  any 
matters  referred  to  in  the  testimony  so  read. 

But  the  trial  judge  fell  into  one  very  grave  error  in  his 
charge.  It  appears  that,  on  or  about  the  1st  day  of  February, 
1886,  the  landlord,  being  plaintiff's  said  testator,  sent  the  fol- 
lowing note  to  defendant  dated  that  day : 

**  Dear  Sir : 

"  I  hereby  beg  to  inform  you  that  I  desire  you 
to  vacate  the  premises  on  First  Avenue  which  you  now  rent 
from  me,  on  or  before  April  80th,  1886.'* 

The  trial  judge  told  the  jury  that  they  might  read  this  let- 
ter in  connection  with  the  following  one  of  March  1st,  1886, 
from  the  defendant : 

"  Mr.  H.  Koehler. 

**  Dear  Sir : 

"  We  hereby  surrender  you  the  keys  of  prem- 
ises occupied  by  us  and  give  you  full  possession.  The  prem- 
ises being  untenantable  is  the  cause  of  our  removal." 

The  instruction  to  the  jury  was,  in  effect,  that  the  aforesaid 
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letter  from  the  landlord  was  a  continuing  offer  from  the  time 
of  its  transmission,  to  accept  a  surrender  of  the  existing  lease 
whenever  the  defendant  chose  to  make  it ;  that  the  letter 
from  the  defendant  might  be  construed  to  operate  as  such 
surrender ;  and  that  the  lease,  therefore,  came  to  an  end  on 
March  Ist.  We  think  this  was  a  misconstruction  of  the 
landlord's  words.  Some  such  communication  from  him  was 
necessary  at  some  time  before  the  termination  of  the  original 
lease,  because  otherwise,  said  lease  being  a  verbal  one  for  one 
year,  a  new  demise  for  a  second  year  would  arise  by  opemtion 
of  law  if  defendant  elected  to  remain.  In  the  exercise  of 
common  sense,  as  well  as  good  legal  judgment,  this  is  the 
only  interpretation  that  could  be  put  upon  the  landlord's  let- 
ter. Upon  a  foimer  trial  of  this  action  one  of  the  judges  of 
the  court  below  has  construed  this  letter  as  follows : 

^^  Where  a  landlord  gives  his  tenant  a  notice  to  move  on 
or  before  April  80th,  that  means  he  is  not  to  move  after  April 
80th,  that  he  is  to  move  on  the  termination  of  the  tenancy, 
the  liberty  to  move  sooner  being  a  liberty  the  tenant  has.  A 
landlord  may  give  a  tenant  notice  to  move  on  or  before  the 
1st  of  May,  his  lease  being  up  to  the  1st  of  May ;  but  that 
does  not  mean  that  if  a  tenant  should  move  out  the  next  day, 
he  should  pay  no  rent.  It  means  that  the  landlord  will  insist 
upon  his  legal  right  to  have  him  move  out  before  the  last  day 
of  the  term.  *  On  or  before '  is  common  language  of  the  law, 
meaning  that  if  you  remain  one  day  after,  you  remain  at  your 
peril,  you  are  a  trespasser,  a  wrong-doer.  A  landlord  can 
take  nothing  away  from  a  tenai\t's  rights,  and  waives  nothing 
by  serving  a  notice  of  that  kind." 

This  view  is  eminently  sound,  and  it  was  grave  error  to 
submit  any  different  one  to  the  jur^'.  They  were  allowed  to 
find  a  verdict  either  on  the  ground  of  eviction,  or  of  alleged 
surrender  of  the  lease  brought  about  by  this  correspondence. 
Of  course  we  cannot  say  upon  which  ground  their  finding 
was  based,  and  the  judgment  must  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 
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BooKSTAVEB,  J. — As  was  said  by  us  when  this  case  was 
before  us  on  a  former  appeal,  ^  what  would  justify  a  tenant 
in  vacating  the  premises  "  hired  by  him,  for  a  constructive 
eviction,  ^*  depends  so  much  on  the  terms  of  the  lease  "  and 
various  other  conditions  in  that  opinion  set  forth,  that  any 
discussion  of  it  at  that  time  would  be  premature,  as  the  tes- 
timony on  the  new  trial  might  change  the  aspect  of  the  case. 
I  still  deem  it  premature  to  discuss  that  question  at  this  time 
or  to  express  any  opinion  on  that  evidence  presented  to  us 
now.  The  question  is  a  very  close  one  and  can  be  satisfact- 
orily decided  only  when  all  the  facts  are  before  the  court  to 
be  determined  after  a  trial  free  from  error  in  other  respects. 

The  plaintiff  having  died  before  the  last  trial  of  this  action, 
and  the  defendant  having  become  incompetent,  under  section 
829  of  the  Code,  to  testify  to  any  personal  transaction  be- 
tween himself  and  the  deceased,  he  availed  himself  of  the 
right  given  by  section  880  of  the  Code  to  read  his  evidence 
given  on  both  the  former  trials  of  this  action,  subject  to  legal 
objection,  etc.,  as  provided  in  section  880.  The  plaintiff  ob- 
jected to  the  reading  of  the  testimony  given  on  the  first  trial, 
contending  that  the  section  confined  the  defendant  to  reading 
the  evidence  given  by  him  on  the  last  preceding  trial,  and  did 
not  permit  the  reading  of  that  given  on  the  first  trial.  I  agree 
with  the  learned  Chief  Judge  that  no  error  was  committed  in 
allowing  both  to  be  read.  The  appellant^s  contention  is  based 
upon  the  language  used  in  the  section,  which  permits  the  party 
rendered  incompetent  to  read  his  evidence  ^^  taken  or  read  at 
the  former  trial,"  insisting  that  it  means  the  last  trial  only, 
if  there  be  more  than  one.  This  construction,  if  correct, 
would  confine  the  reading  of  such  testimony  to  the  first  trial 
only,  following  the  death  of  the  other  party,  for  the  language 
permitting  such  reading  is  ^^  At  a  new  trial  or  hearing,*'  and 
not  any  new  triaU  if  more  than  one  should  be  required,  which 
would  defeat  the  object  of  the  section  in  case  there  were  two 
trials  following  the  death  of  a  party.  I  think  the  intention 
of  the  section  was  to  give  competency  to  any  testimony  of 
the  witness  given  in  the  case  between  the  same  parties  before 
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the  incompetency  attached  to  him.  The  then  plaintiff,  against 
whose  executrix  it  is  now  offered,  had  the  same  opportunity, 
and  certainly  as  great  an  interest  as  his  executrix  can  have, 
to  resort  to  every  test  to  probe  the  witness  and  his  evidence. 
The  same  reasons  which  render  it  proper  to  allow  the  testi- 
mony given  on  the  last  trial  preceding  the  plaintiff's  death 
operate  to  allow  the  reading  of  the  testimony  given  on  the 
first  trial,  as  far  as  the  same  is  pertinent  to  the  contest.  I 
therefore  think  the  section  was  intended  to  permit  the  read- 
ing of  any  testimony  given  under  such  circumstances,  whether 
on  the  last  or  any  preceding  trial  of  the  action. 

The  question  read  from  the  former  examination  of  the 
witness,  in  which  he  was  asked  to  state  what  the  deceased 
had  agreed  to  furnish  and  what  he  had  agreed  to  do,  is,  I 
think,  fatal.  It  clearly  called  for  the  conclusion  of  the  witness 
merely,  and  not  for  what  took  place  or  was  said  between  the 
parties.  The  learned  judge  who  presided  at  that  trial  first 
excluded  the  question,  on  plaintiff's  objection  that  it  merely 
called  for  a  conclusion,  and  when  shortly  afterwards  it  was 
repeated  allowed  it,  and  the  answer  shows  that  he  gave  his 
conclusions  only,  and  not  what  was  said  or  done.  It  was 
sufficient  for  the  plaintiff  to  object  as  he  did  on  the  grounds 
before  stated  by  him,  and  it  was  not  necessary  to  repeat  those 
grounds  ;  the  court's  attention  had  been  specifically  called  to 
them  (^IHUeber  v.  Home  Life  Ins.  Co.,  69   N.  Y.  256,  260). 

The  testimony  given  at  the  former  trial  is  allowed  to  be 
read  subject  to  any  legal  objection  to  the  testimony,  or  to  any 
question  put  to  the  witness. 

I  agree  with  the  learned  Chief  Judge,  for  the  reasons  as- 
signed by  him,  that  it  was  error  to  charge  as  was  done  in 
regard  to  the  letters  of  February  1st,  1886,  and  March  1st, 
1886. 

For  these  reasons  the  judgment  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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Chables  Lewis  et  al.^  Appellants,  against  James  A.  Flack, 
Sheriff  of  the  City  and  County  of  New  York,  Uespondent* 

(Decided  Jane  2d,  1890.) 

Where  a  sale  of  goods  has  been  procnred  by  false  and  f raodoient  representa* 
tions  of  the  purchaser,  the  seller  may  recover  them,  on  proof  of  the  fraud, 
from  a  sheriff  who  has  levied  on  them  as  the  property  of  the  purchaser. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Eleventh  Judicial  District, 

The  facts  are  stated  in  the  opinion. 

Nathan  Lewis^  for  appellants. 

David  Tim^  for  respondent* 

Per  Cubl^m. — [Present,  Labbemore,  Ch.  J.,  and  Allen 
and  BooKSTAVSB,  J  J.) — This  action  was  brought  to  recover 
the  possession  of  certain  property  fraudulently  obtained  from 
plaintiffs  by  the  vendee  and  levied  on  by  the  defendant  as 
sheriff. 

The  sheriff  was  not  a  purchaser  for  value,  and  where  a  sale 
of  goods  has  been  induced  by  false  and  fraudulent  represent- 
ations on  the  part  of  the  vendee,  the  vendor  may  reclaim  and 
retake  them  from  the  possession  of  any  one  but  a  purchaser 
in  good  faith  for  value ;  and  evidence  of  the  false  and  fraud- 
ulent representations  inducing  the  sale  ^s  admissible  in  an 
action  brought  against  the  sheriff  to  the  same  extent  that  it 
would  be  against  the  original  vendee  (^Quckenheimer  v- 
Angevine,  81  N.  Y.  894 ;  Stevens  v.  Brennan,  79  N.  Y.  264 ; 
Hathome  v.  Hodges,  28  N.  Y.  486). 

It  was  therefore  error  to  exclude  evidence  of  the  repre- 
sentations made  by  the  vendee  at  the  time  of  the  purchase, 
the  falsity  of  these  representations,  and  the  fact  chat  the 
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representations  were  relied  on  in  making  the  sale,  and,  gener- 
ally, evidence  tending  to  show  the  fraudulent  intent  of  the 
Tendee  in  making  the  purchase* 

Besides,  the  defendant  did  not  show  that  he  detained  the 
goods  under  any  process  of  court,  and  the  jury  were  errone- 
ously directed  to  find  a  verdict  for  the  defendant. 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Judgment  reversed,  with  costs  to  abide  event. 


Sabah  a.  MgGbane,  Plaintiff,  against  James  Ke:^nedt 

et  a?..  Defendants. 

(Decided  June  2d,  1890.) 

Flaintiif  contracted  to  sell  to  defendants  certain  real  property  situated  on 
Thirty-eiglith  Street  in  the  City  of  New  York,  of  which  one  N.  had  heen 
the  owner,  at  the  date  of  his  will  and  at  the  time  of  his  death,  and  to  which 
plaintiff  claimed  title  under  a  clause  in  the  will  of  N.,  hy  which  he  devised 
to  his  wife  **  all  the  right,  title,  and  interest  I  possess  in  and  to  certain  lots  in 
Thirty-seventh  Street  in  the  City  of  New  York,  which  I  acquired  from 
Chatfield  H.  Smith."  On  a  subinission  upon  agreed  facts  of  the  question 
whether  defendants  should  be  compelled  to  specifically  perform  the  contract 
on  their  part,  it  was  admitted  that  no  conveyance  to  N.  of  any  premises 
on  Thirty-seventh  Street  appeared  of  record,  and  that  one  Chatfield  H. 
Smith,  in  proceedings  for  probate  of  N.*s  will,  testified  that  he  conveyed  to 
N.  certain  real  property  on  Thirty-eighth  Street;  that  he  never  sold  N.  any 
other  real  property;  and  that  he  knew  of  no  other  person  bearing  his  name 
in  New  York  City.  Ileld^  that  as  the  truth  of  this  testimony  was  not  con- 
ceded by  the  admission,  and  as  it  was  not  conclusive  as  against  the  heirs 
of  N.,  plaintiff's  title  was  not  so  free  from  doubt  as  to  justify  a  direction 
that  defendants  should  accept  it. 

Case  submitted  on  statement  of  facts  agreed  upon  without 
action. 

The  facts  are  stated  in  the  opinion. 

John  Sardtf^  for  plaintiff. 

16 
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Page  ^  Taft^  for  defendants. 

BiscHOFF,  J. — A  careful  examination  of  the  case  agreed 
upon  and  submitted  bj  the  parties  to  this  action  shows  that 
one  James  Nelson,  at  the  date  of  his  last  will  and  testament* 
April  25th,  1856,  and  at  the  time  of  his  death,  March  28th, 
1857,  was  the  owner  of  certain  real  property,  situated  on 
West  Thirty-eighth  street  in  the  City  of  New  York,  being 
the  same  premises  described  in  the  contract  of  sale  forming 
a  part  of  the  case  submitted ;  that  the  last  will  and  testament 
of  said  James  Nelson  upon  due  citation  to  the  testator's  heirs 
at  law  was  duly  admitted  to  probate  by  the  Surrogate  of  the 
City  and  County  of  New  York  on  the  6th  day  of  June,  1858, 
and  contained  the  following  devise  to  his  widow,  Mary  Eliza- 
beth Nelson,  viz  :  "  Second. — I  give,  devise,  and  bequeath  to 
my  wife,  Mary  Elizabeth  Nelson,  all  the  right,  title,  and  in- 
terest I  possess  in  and  to  certain  lots  in  Thirty-seventh  Street 
in  the  City  of  New  York,  which  I  acquired  from  Chatfield  H. 
Smith,  of  the  value  of  five  thousand  dollars  (*5,000)." 

It  is  through  this  devise  and  several  mesne  conveyances 
that  the  plaintiff  claims  title  to  the  premises  agreed  to  be 
sold  by  her  to  the  defendants.  Defendants  declined  to  per- 
form the  contract  on  their  part  and  refused  to  accept  the 
plaintiff's  deed,  alleging  as  the  ground  for  such  refusal  that 
the  premises  agreed  to  be  sold  were  not  the  premises  devised 
to  Mary  Elizabeth  Nelson. 

From  the  plaintiff's  brief  accompanying  the  case  submitted, 
it  appears  that  t])e  facts  extrinsic  to  the  last  will  and  testa, 
ment  of  James  Nelson,  upon  which  the  plaintiff  relies  in 
support  of  her  title,  are  that,  at  the  time  of  making  his  last 
will  and  testament  and  at  the  time  of  his  death,  James  Nelson 
was  seized  of  the  Thirty-eighth  Street  premises,  which  had 
been  conveyed  to  him  on  the  19th  day  of  February,  1856,  by 
one  Chatfield  H.  Smith,  and  that  said  Chatfield  H.  Smith 
had"* never  conveyed  any  other  real  property  in  the  City  of 
New  York  to  the  testator.  And  upon  these  alleged  extrinsic 
facts  the  plaintiff  contends  that  it  was  the  intention  of  the 
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testator,  by  the  aforesaid  devise  to  Mary  Elizabeth  Nelson, 
to  devise  to  her  the  Thirty-eighth  Street  premises,  and  that 
the  words  **  Thirty-seventh  Street "  in  the  devise  must  be 
deemed  to  be  an  immaterial  error  in  the  description  of  the 
said  premises. 

If  the  case  agreed  upon  and  submitted  contained  an  ex- 
plicit admission  of  the  alleged  extrinsic  facts  relied  upon  by 
the  plaintiff,  no  difficulty  would  arise  in  the  way  of  a  judicial 
determination  of  the  question  then  presented,  but  in  the 
absence  of  such  an  admission,  the  court  will  be  compelled  to 
sustain  the  defendants'  refusal  to  perform  the  contitict  on 
their  part  and  to  accept  the  deed  tendered  by  the  plaintiff. 
The  admission  that  there  does  not  appear  of  record  any  con- 
veyance  to  the  testator  of  premises  on  Thirty-seventh  Street, 
is  of  itself  not  sufficient  to  warrant  the  court  in  assuming 
that  James  Nelson,  the  testator,  was  not  seized  of  real  property 
on  ThirtyHseventh  Street,  the  title  to  which  he  may  have  held 
under  an  unrecorded  instrument. 

It  is  true  that  there  appears  in  the  case  agreed  upon  an 
admission  that  Chatfield  H.  Smith  in  the  proceedings  relative 
to  the  probate  of  the  last  will  and  testament  of  James  Nelson 
testified  that  he  conveyed  to  the  testator  certain  real  property 
on  38th  street,  that  he  never  sold  him  any  other  real  property, 
and  that  he  was  the  only  person  in  the  city  of  New  York 
named  Chatfield  H.  Smith  of  whom  he  knew.  But  this  ad- 
mission does  not  include  a  concession  of  the  truth  of  Smith's 
testimony.  Neither  can  it  be  successfully  claimed  that  the 
testimony  of  Mr.  Smith,  in  proceedings  to  obtain  the  probate 
of  the  last  will  and  testament  of  James  Nelson  has  any  bind- 
ing force  or  effect,  or  is  controlling  upon  the  heirs  at  law  of 
James  Nelson  in  any  action  or  proceeding  which  may  be  in- 
stituted by  them  to  recover  real  property,  the  title  to  which 
they  may  claim  through  him. 

There  is  no  provision  of  law  or  rule  of  evidence  which 
would  justify  a  contention  that  the  testimony  of  a  particular 
witness  in  an  action  or  proceeding  to  which  some  of  the 
parties  to  another  action  or  proceeding  were  parties^  is  con- 
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elusive  upon  them,  in  such  last  mentioned  action  or  proceed- 
ing brought  for  a  different  purpose  and  against  different 
parties.  It  is  the  adjudication  by  judgment  or  decree  which 
operates  as  an  estoppel  of  record  upon  all  the  parties  to  the 
action  or  proceeding  wherein  such  an  adjudication  was  made. 
The  proceeding  brought  to  obtain  the  probate  of  the  last  will 
and  testament  of  James  Nelson  had.  for  its  sole  object  the 
establishment  of  the  validity  of  the  paper  propounded.  It  is 
not  the  province  of  the  suiTogate  in  probate  proceedings  to 
determine  the  effect  of  a  last  will  and  testament  with  the  aid 
of  extrinsic  facts,  when  the  testamentary  disposition  of  the 
testator's  property  is  clear  and  explicit  and  does  not  trespass 
upon  any  legal  restraint ;  and  it  does  not  appear  from  the 
case  submitted  that  the  surrogate  by  the  decree  establishing 
the  validity  of  the  said  will  undertook  to  do  further. 

Eliminating  from  the  case  the  admission  that  Chatfield  H. 
Smith  in  the  probate  proceedings  testified  as  stated,  no  facts 
remain  which  could  serve  to  indicate  that  it  was  the  intention 
of  James  Nelson,  the  testator,  to  devise  to  his  widow,  Mary 
Elizabeth  Nelson,  any  property  other  than  that  particularly 
described  in  the  devise  itself,  to  wit,  propei-ty  on  87th  street 
in  the  city  of  New  York.  • 

The  statement  of  facts  agreed  upon  by  the  parties  to  this 
action  is  therefore  entirely  barren  of  any  admission  of  facts 
or  circumstances  from  which  it  can  be  successfully  contended 
that  the  heirs  at  law  of  James  Nelson  are  concluded  by  estop* 
pel  of  record,  resulting  either  from  their  voluntary  act  or  the 
judgment  or  decree  in  a  judicial  proceeding,  to  which  they 
were  properly  made  pailies,  from  asserting  their  claim  to 
property  of  the  testator  which  was  not  in  express  terms  be- 
queathed or  devised  to  others.  In  the  absence  of  such  estop- 
pel of  the  heirs  at  law  of  said  James  Nelson,  the  plaintifTs 
title  to  the  38th  street  premises,  agreed  to  be  sold  by  her  to 
the  defendants,  cannot  be  said  to  be  so  free  from  doubt  as  to 
justify  a  direction  by  this  court  that  the  defendants  specifi- 
cally perform  the  contract  on  their  part,  upon  tender  of  per- 
formance by  the  plaintiff.     Owing  to  the  absence  from  the 
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case  submitted,  of  the  extrinsic  facts  relied  upon  hj  the 
plaintiff  in  support  of  her  title  as  hereinbefore  explained,  the 
court  is  constrained  to  answer  the  question  propounded  by 
the  parties  hereto  in  the  negative,  and  judgment  must  there- 
fore be  awarded  to  the  defendants  and  against  the  plaintiff 
for  the  sum  of  five  hundred  and  fiftv-five  dolLirs  and  interest 
from  the  17th  day  of  October,  1889,  that  being  the  amount 
paid  by  them  on  account  of  the  purchase  money,  and  seventy- 
five  dollars  damages  accruing  to  defendants  from  plaintiff's 
inability  to  perform  the  contract  on  her  part,  together  with 
the  costs  and  disbursements  of  this  action. 

Labremore,  Ch.  J.,  concurred* 

Judgment  for  defendants. 


STLyANXJS  Mayo,  Appellant,  agaiuBt  Dblormb  Kkowltok, 

Respondent. 

(Decided  June  2d.  1890.) 

After  plaintiff  had  purchased  stock  in  a  mining  company,  at  the  svggestion 
of  defendant,  who  assumed  to  act  as  plaintiffs  brolser  in  such  purchase, 
the  property  of  the  company  was  conveyed  to  another  company,  and  its 
shares  were  made  convertible  into  shares  of  such  other  company;  and 
plaintiff  so  converted  his  shares.  Subsequently  plaintiff,  alleging  that  he 
had  discovered  that  defendant,  instead  of  purchasing  the  stock  as  broken 
had  merely  transferred  stock  owned  by  himself  and  retained  the  purchase 
price,  sought  to  rescind  the  purchase.  Heldy  that  it  was  not  enougli,  for 
that  purpose,  to  tender  stock  in  the  original  company,  not  converted, 
which  plaintiff  borrowed  for  the  purpose,  stiU  retaining  the  stock  in  the 
new  company  which  he  had  received. 

Appeal  from  a  judgment  of  this  court  entered  on  the  ver- 
dict of  a  jury  and  from  an  order  denying  a  motion  for  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 
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Charles  N.  Morgan  and  Robert  H.  Worthington^  for  appel- 
lant. 

John  R.  Trendder^  for  respondent. 

Labbemobe,  Cfa.  J. — This  action  was  tried  before  Judge 
Van  HoBSJfiN  and  a  jury  in  May,  1887,  resulting  in  a  yerdict 
for  tlie  defendant.  The  complaint  sets  up  two  grounds  of 
action.  It  appears  that  at  diffei-ent  times  in  the  year  1882, 
the  plaintiff,  at  the  su^estion  of  defendant,  purchased  in  the 
aggregate  four  thousand  shares  of  the  stock  of  the  Silver 
King  Mining  Company,  for  which  he  paid  in  all  the  sum  of 
one  thousand  dollars.  It  is  alleged  that,  although  the  defend- 
ant assumed  to  act  as  an  agent  and  broker  in  these  transac- 
tions,  the  stock  which  he  delivered  to  the  plaintiff  upon 
receiving  the  purchase  price  thereof,  was  in  reality  stock 
owned  by  himself  which  he  had  merely  transferred  to  the 
purchaser,  himself  retaining  the  said  purchase  price.  It  is 
also  averred  that  certain  intentionally  false  and  fraudulent 
representations  were  made  to  the  plaintiff  by  the  defendant 
as  an  inducement  to  such  purchase.  The  prayer  for  relief 
demands  damages  for  the  amount  of  such  purchase  price. 

As  to  the  first  ground  of  action,  I  am  of  opinion  that  the 
learned  trial  judge  correctly  instructed  the  jury  that  they 
should  ^*  leave  out  of  view  the  fact  that  Mr.  Knowlton  is 
charged  with  having  been  the  owner  of  the  stock  that  was 
delivered  to  Mr.  Mayo ;  Mr.  Knowlton  denies  that  such  was 
the  case ;  but  though  it  had  been  so,  it  would  not,  in  view  of 
what  the  evidence  discloses,  have  given  Mr.  Mayo  a  right  of 
action." 

The  general  principle  for  which  the  appellant  contends  on 
this  subject  is  undoubtedly  well  settled.  If  an  agent,  instead 
of  purchasing  stock  for  his  principal  from  a  third  person  or  in 
the  market,  simply  makes  over  stock  of  his  own,  the  principal 
may  rescind  the  transaction,  tender  back  the  stock,  and  de- 
mand a  return  of  the  consideration  paid  for  it.  A  question 
of  public  policy  is  involved  in  this  rule,  and  it  applies  although 
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perfect  good  faith  was  intended  and  no  loss  has  been  sus- 
tained (Conkey\.  Bond,  86  N.  Y.  427 ;  Taussig  v.  Sart,  68  N. 
Y.  426). 

The  peculiar  facts  proved  on  the  tiial,  however,  take  this 
case  out  of  the  operation  of  such  principle.  The  transfers  of 
stock  to  plaintiff  were  made  before  the  month  of  September, 
1882.  In  the  latter  part  of  1888  the  property  and  assets  of 
the  Silver  King  Mining  Company  were  conveyed  to.  the  Sil- 
ver King  Mining  and  Tunnel  Company,  and  the  shares  of  the 
former  mining  company  were  made  freely  convertible  into 
shares  of  the  •  Tunnel  Company,  in  all  respects  equivalent. 
Plaintiff  having  previously  procured  the  shares  in  question  to 
be  registered  in  his  name  on  the  books  of  the  Mining  Com- 
pany, thereupon  exchanged  them  for  shares  in  the  Tunnel 
Company,  which  he  still  retains.  He  did  not  attempt  to  re- 
scind the  purchase  until  1886,  claiming  that  not  until  that 
time  did  he  discover  the  alleged  fi*aud.  He  went  to  defend- 
ant and  tendered,  not  the  shares  of  the  Tunnel  Company 
which  he  had  received  in  exchange,  but  he  borrowed  from 
different  persons  four  thousand  shares  of  the  Mining  Com- 
pany's stock,  which  had  never  been  transferred,  for  the  pur- 
pose of  making  such  tender.  Plaintiff  admits  that  he  was 
not  the  owner  of  the  shares  so  offered  to  defendant,  and  that 
he  borrowed  them  simply  for  the  purpose  of  the  formal  tender. 

The  fact  whether  or  not  defendant  delivered  to  plaintiff 
stock  owned  by  himself,  and  not  secured  by  bona  fide  pur- 
chase, is  immaterial,  because  the  only  right  which  could  be 
conferred  thereby  would  be  that  of  repudiating  the  transaction 
and  rescinding  the  sale.  In  order  to  do  this  a  party  must 
always  tender  back  the  stock  which  he  has  received  under 
such  voidable  sale.  Here  the  plaintiff  has  not  made  any  at- 
tempt to  do  this.  He  still  holds  the  stock  he  received  in  ex- 
change for  the  original  stock,  and  presumably  is  gaining  the 
benefit  of  such  holding.  If,  immediately  after  the  discovery 
of  the  true  nature  of  the  purchase,  plaintiff  had  gone  to  de- 
fendant and  offered  to  restore  as  far  as  was  within  his  power 
the  property  he  had  purchased,  a  different  question  would 
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have  arisen.  The  shares  in  the  Tunnel  Company  were  the 
equivalent  of  and  in  all  respects  stood  for  the  surrendered 
shares  of  the  Mining  Company.  A  tender  of  those  shares 
would  have  been  the  nearest  plaintiff  could  have  come  to 
offering  restitution.  In  my  judgment,  the  so-called  tender  of 
four  thousand  shares  of  mining  stock  which  he  did  not  own 
was  merely  an  idle  ceremony. 

Plaintiffs  real  position  on  this  point  is,  that  he  is  authorized 
to  retain  the  stock,  but  sue  for  damages.  This  position  is 
untenable.  A  principal  under  such  circumstances  may  either, 
repudiate  the  transaction  and  demand  back  his  money  or,  if 
he  so  elect,  may  ratify  the  sale,  retain  the  property,  and  reap 
its  possible  benefit.  But  he  cannot  hold  on  to  the  stock, 
presumably  taking  the  chance  of  making  gain  thereby,  and 
at  the  same  time  treat  the  wrongful  act  in  delivering  stock 
the  agent  himself  owned  as  an  independent  cause  of  action 
for  damages. 

The  learned  trial  judge  sent  the  case  to  the  jury  upon  the 
question  whether  false  representations  were  made  as  to  the 
stock  as  an  inducement  to  the  purchase.  Under  the  facts 
disclosed  this  was  the  most  that  plaintiff  could  claim.  We 
find  no  errors  either  in  the  charge  or  in  the  rulings  upon  the 
trial,  and  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

BoOESTAVEB,  J.,  concuiTcd. 

Judgment  affirmed,  with  costs. 
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David  Mobsemann,  Respondent,  against  Thb  Maiiihattan 

Railway  Company,  Appellant. 

(Decided  June  2d,  1800.) 

.  The  fa\\  from  an  elevated  railway  of  a  crow-bar,  in  use  by  an  employe  mak- 
ing repairs  to  the  track,  whereby  a  person  in  the  street  below  was  injured, 
raises  a  presumption  of  negligence,  which  is  not  overcome  by  proof  that 
the  crow-bar  was  dropped  through  the  e£Forts  of  the  employe  to  save  him- 
self from  falling. 

At  the  trial  of  an  action  against  a  railway  company  for  injuries  alleged  to 
have  been  caused  by  negligence  in  repairing  its  tracks,  the  judge,  in  charg- 
ing the  jury,  said  :  "  You  must  say  whether  the  railroad  company  has 
used  ordinary  and  reasonable  care  in  performing  this  work  upon  its  tracks. 
.  .  .  Has  it  n^Iected  the  precautions  which  reasonable  and  prudent 
people  would  have  taken  to  prevent  an  accident  similar  to  the  one  upon 
which  you  have  to  pass  ?**  Held,  that  this  was  not  objectionable  as  invit- 
ing the  jury  to  make  affirmative  suggestions  as  to  possible  safeguards. 

In  an  action  for  personal  injuries,  the  amount  of  the  bills  paid  by  plaintiff 
for  services  of  physicians  oh  accoimt  of  his  injuries  is  admissible  in  evi- 

'   dence  without  proof  of  the  value  of  the  services. 

Appeal  from  a  judgment  of  this  court  entered  on  the  ver- 
dict of  a  jury  and  from  an  order  denying  a  motion  for  a  new 
triaL 

The  facts  are  stated  in  the  opinion. 

Howard  Townsend  and  Alexander  S.  Lyman^  for  appellant. 

William  0,  Campbell^  for  respondent. 

Labbemobb,  Ch.  J. — The  plaintiff,  while  driving  under 
defendant's  elevated  railway  structure  in  Third  Avenue,  on 
the  14th  day  of  November,  1888,  was  injured  by  a  crow-bar 
falling  from  such  structure,  which  was  in  use  by  an  employe 
making  repairs  to  the  track.  The  facts  of  the  injury  and  its 
cause  are  undisputed,  and  no  contributory  negligence  is  al- 
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leged.  The  trial  judge  correctly  held  that  a  prima  facie  case 
of  negligence  was  made  out  (see  Maker  v.  Manhattan  R. 
Co.,  53  Hun  506),  and  properly  ruled  that  the  fact  that  the 
crow-bar  was  dropped  through  the  employe's  effort  to  save 
himself  from  falling  did  not  overcome  the  presumption  of 
negligence.  This  latter  question  is  necessarily  bound  up  in 
and  a  part  of  the  general  inquiry  whether  suitable  precau- 
tions were  taken  for  the  safe  conduct  of  the  work  in  its  en- 
tirety. The  learned  counsel  for  appellant  contend  that  the 
judge  erred  in  his  charge  in  the  too  great  latitude  it  gave  the 
jury  to  determine  whether  proper  precautions  had  been  taken. 
They  argue  that  the  jury  were  invited  to  make  affirmative 
suggestions  as  to  possible  safeguards  which  might  have  been 
supplied.  But  while  the  instructions  were  general  in  their 
terms,  they  were  sufficiently  limited  by  the  context.  The 
judge  said  :  "  Now  this  ordinary  care  with  which  the  railroad 
is  chargeable  requires  them  to  be  careful,  not  only  in  the 
running  of  their  trains,  but  also  in  employing  competent  ser- 
vants to  do  work  upon  its  railroad,  and  to  use  reasonable  and 
ordinary  care  in  selecting  such  appliances  as  are  in  pi*actical 
use  and  of  easy  application.  .  .  .  You  must  say  whether  the 
railroad  company  has  used  ordinary  and  reasonable  care  in 
performing  this  work  upon  their  tracks.  .  •  .  Has  it  neg- 
lected the  precautions  which  reasonable  and  prudent  people 
would  have  taken  to  prevent  an  accident  similar  to  the  one 
upon  which  you  have  to  pass  ?  " 

If  the  charge  was  at  all  amenable  to  the  criticism  suggested 
by  CummingB  v.  Brooklyn  City  R.  R.  Co.  (104  N.  Y.  669),  all 
error  was  cured  in  the  same  manner  that  it  was  in  that  case. 
It  appeared  from  the  cross-examination  of  one  of  defendant's 
witnesses  that,  if  the  workmen  had  adoi)ted  the  very  simple 
expedient  of  laying  boards,  which  were  handy  for  their  use, 
between  the  tracks,  while  this  work  was  going  on,  the  acci- 
dent would  have  been  prevented.  As  to  this  and  other  sug^> 
gested  precautions,  it  was  not  the  province  of  the  judge  to 
ask  the  jury  to  say  whether  this  or  that  omission  in  itself  con- 
stituted negligence,  but  to  instruct  them,  as  he  did,  to  deter* 
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mine  from  all  the  evidence,  and  under  the  circumstances  dis- 
closed, whether  defendant  had  been  negligent  (^Buck  y. 
Manhattan  R.  Co.^  6  N.  Y.  Supp.  624). 

Nor  do  we  think  it  was  error  to  admit  evidence  of  the 
amount  of  the  physicians'  bills  which  plaintiff  had  paid  with- 
out proof  of  the  value  of  the  services.  Tiiis  is  part  of  the 
expense  to  which  he  has  been  put  by  reason  of  the  accident. 
In  ChAnJ>  V.  Twenty-Third  Street  R.  Co.  (114  N.  Y.  411),  the 
plaintiff  gave  evidence  of  a  physician's  charge,  but  without 
giving  evidence  of  payment  or  of  value,  and  it  was  held  error. 
The  present  case  is  different  because  plaintiff  has  paid  the 
doctors'  bills  (fols.  107,  112).  If  a  bill  has  not  been  paid, 
perhaps  it  would  be  well  to  insist  on  some  proof  of  value  to 
repel  the  suspicion  of  a  collusive  charge  of  a  speculative  fee. 
When  the  bill  has  actually  been  paid,  there  is  little  ground  for 
such  suspicion,  and  plaintiff  would  always  be  open  to  cross- 
examination  as  to  a  fictitious  payment. 

No  error  appearing,  the  judgment  should  be  affirmed,  with 
costs. 


BooKSTAYEB,  J.,  Concurred. 
Judgment  affirmed,  with  costs. 


Walter  Mtebs,  Respondent,   against  Robert  J.  Dean, 

Appellant. 

(Decided  June  2d,  1800.) 

Before  offering  at  public  auction  a  lease  of  property  of  the  City  of  New 
York,  pursuant  to  law,  the  comptroller  of  the  city,  having  chaise  of  the 
matter,  desired  to  obtain  a  reasonable  ofiFer  of  an  upset  bid  for  the  lease. 
Plaintiff,  a  broker,  procured  several  persons  to  make  such  offers,  among 
them,  defendant,  who,  plaintiff  testified,  agreed  to  pay  him  a  commission 
if  he  would  assist  in  obtaining  the  property.  Plaintiff  negotiated  with  the 
comptroller  as  to  the  price,  and  a  proposal  by  defendant  was  finally  made 
and  reduced  to  writing,  to  take  the  lease  at  a  certain  rental,  provided  no 
one  bid  higher  at  the  auction,  and  that  defendant  would  pay  brokerage; 
and  defendant  afterwards  became  the  purchaser  at  the  auction  sale.  Held^ 
that  the  written  proposal,  with  plaintiff's  testimony,  if  believed  by  the  jury, 
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established  a  sufficient  consideration  for  a  promise  by  defendant  to  pay 
brokerage;  and  that  a  verdict  finding  such  a  contract  or  an  employment  of 
plaintiff  should  be  sustained,  although  defendant  testified  that  he  did  not 
agree  to  pay  brokerage,  and  that  the  clause  as  to  brokerage  was  only  in> 
serted  in  the  proposal  to  save  the  city  from  any  claim  therefor. 
Such  contract  was  not  void  as  against  public  policy,  as  it  did  not  appear  that 
plaintiff  undertook  to  keep  away  other  bidders,  or  that  he  In  fact  did  so. 

Appeal  from  a  judgment  of  this  court  entered  on  the  ver- 
dict of  a  jury  and  from  an  order  denying  a  motion  for  a  new 
trial. 

.The  facts  are  stated  in  the  opinion. 

Handy  ^  Miatchj  for  appellant. 

P.  L.  jEckerson^  for  respondent. 

BooKSTAYEB,  J. — This  action  is  brought  to  recover  broker's 
commissions  in  negotiating  a  lease  of  the  property  bounded 
by  We^  Reade,  Washington,  and  Duane  Streets  in  this  city. 
The  comptroller  had  charge  of  the  property  to  rent  on  behalf 
of  the  city.'  The  laws  require  that  all  letises  of  this  kind 
shall  be  at  public  auction  to  the  highest  bidder.  Before  ex- 
posing such  leases  for  sale,  however,  it  has  been  usual  and  we 
think  quite  necessary  for  the  officer  having  tlie  matter  in 
charge  to  obtain  what  he  thinks  a  reasonable  offer  which  the 
party  desiring  the  property  will  make  as  an  upset  bid  for  the 
same,  otherwise  it  might  frequently  happen  that  the  property 
would  either  realise  less  than  its  value  or  have  to  be  with- 
drawn from  the  sale.  According  to  plaintiff's  testimony,  the 
comptroller  wished  the  plaintiff  to  bring  parties  to  him  and 
to  procure  offers  for  the  prope]:ty  in  question.  Notices  were 
posted  on  the  property  stating  it  was  to  lease.  Plaintiff  en- 
deavored to  get  various  persons  to  make  offers,  some  of  whom 
did,  but  their  propositions  were  refused  by  the  comptroller 
because  he  thought  them  too  low.  Plaintiff  saw  the  defend- 
ant, talked  to  him  about  the  property,  showed  him  a  diagram 
of  it,  told  him  how  much  the  comptroller  asked,  informed  the 
comptroller  that  he  had  a  customer  in  Mr.  Dean  before  the 
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latter  saw  him.  Preyious  to  that  time,  as  plaintiff  testified, 
the  defendant  had  agreed  to  pay  him  his  commission  if  he 
would  assist  in  obtaining  the  property.  It  was  known  to 
both  the  city  would  pay  none.  Plaintiff  negotiated  with  the 
comptroller  about  the  price,  and  liad,  as  he  testified,  several 
interviews  with  him  about  the  matter.  On  the  2d  of  No- 
vember, 1888,  plaintiff  and  defendant  met  by  appointment  at 
the  comptroller's  office,  talked  over  the  terms,  and  finally  the 
defendant  agreed  to  take  the  property  on  a  lease  for  ten 
years  at  an  annual  rental  of  $31,000,  provided  no  one  bid 
higher  at  the  auction  sale.  Whereupon  the  proposal  was 
reduced  to  writing,  and  it  contained  a  clause  that  the  defend- 
ant would  pay  brokerage.  The  public  sale  afterwards  took 
place  and  the  plaintiff  became  the  purchaser.  Defendant 
denied  that  he  ever  agreed  to  pay  brokerage,  or  that  plaintiff 
rendered  any  services  in  the  matter  or  was  entitled  to  any 
commissions,  and  claimed  that  the  clause  as  to  brokerage  was 
only  inserted  in  the  proposal  to  save  the  city  from  any  claim 
for  it. 

At  the  close  of  plaintiff's  case,  defendant  moved  for  a  dis- 
missal of  the  complaint  on  the  ground  that  defendant's  prom- 
ise to  pay  br6kerage  contained  in  the  written  paper  was 
void  and  nudum  pactum  ;  so  it  would  have  been,  had  it  stood 
alone,  but,  coupled  with  the  testimony^  we  think  there  was 
sufficient  consideration  established,  provided  the  jury  believed 
plaintiff's  evidence.  He  also  moved  to  dismiss  the  complaint 
on  the  ground  that  no  contract  or  employment  had  been 
proved,  but  we  think  the  testimony  was  sufficient  to  warrant 
the  submission  of  that  question  to  the  jury. 

It  was  sent  to  the  jury,  and  they  found  a  verdict  for  the 
plaintiff  for  $3,063.83.  The  evidence  is  conflicting,  and  we 
cannot  say  that  the  preponderance  in  defendant's  favor  is  so 
great  as  to  warrant  us  in  setting  it  aside,  even  if  defendant 
had  made  that  one  of  the  grounds  for  so  doing  in  his  motion 
for  a  new  trial. 

No  exception  was  taken  to  the  judge's  charge  as  originally 
made.    At  its  close  plaintiff's  counsel  asked  the  court  to 
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charge  **  that  if  the  jury  believe  that  Mr.  Dean  stated  to  Mr. 
Myers,  before  the  lease  was  obtained,  that  if  he  obtained  the 
lease  on  his  offer  that  he  would  pay  the  commission,  that  then 
the  plaintiff  is  entitled  to  recover,"  which  it  did,  and  defend- 
ant took  an  exception.  The  charge  must  be  read  as  a  whole, 
and  the  portion  excepted  to  does  not  mean,  as  plaintiff  con- 
tends, that  if  Mr.  Dean  at  any  time  stated  to  the  plaintiff  he 
would  pay  him  a  commission  as  a  gratuity  if  he  obtained  the 
lease.  But  we  think  it  meant  that,  in  consideration  of  plaint- 
iff's services,  he  would  pay  the  commission,  and  in  this  light 
it  was  not  error. 

The  exception  to  the  admission  of  expert  evidence  as  to 
brokerage  was  not  well  taken.  It  was  admissible  under  the 
allegations  of  the  complaint  and  was  i*elevant  to  the  issues. 

Tlie  question  as  to  the  legal  effect  of  the  written  proposal 
was  properly  excluded.  It  called  for  a  conclusion  of  law,  and 
not  for  any  fact. 

Nor  was  the  contract  void  as  against  public  policy.  There 
is  nothing  in  the  evidence  from  which  an  inference  can  be 
drawn  that  the  plaintiff  undertook  to  keep  others  away  from 
the  sale  or  from  bidding  or  purchasing  at  the  same,  or  that  he 
in  fact  did  so.  The  whole  agreement,  if  made,  was  completed 
when  the  written  proposal  was  submitted  to  the  comptroller, 
provided  no  one  bid  higher  at  the  auction  sale,  and  there  was 
no  bargaining  between  the  parties  looking  to  keeping  anyone 
away  from  that  sale. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Labbemore,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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Emanuel  Pebls,  Respondent,  against  The  Metropolitan 
Life  Insurance  Company,  Appellant. 

(Decided  June  2d,  1890.) 

In  an  action  against  an  insurance  company,  on  an  alleged  contract  by  it  to 
pay  plaintiff  commissions  on  premiums  on  policies  of  insurance  procured 
by  him  while  formerly  an  agent  of  defendant,  on  application  by  him  for  a 
discovery  and  inspection  of  defendant's  books,  it  appeared  that  such  dis- 
covery was  sought  only  to  enable  him  to  prove  the  amount  of  his  dam- 
ages ;  that  he  had  himself  kept  books  of  his  agency  ;  and  that  defendant 
had  offered  to  give  him  a  statement  of  the  facts  desired  as  to  any  policy 
actually  procured  by  him«  if  he  would  furnish  the  name  of  the  insured  ; 
and  the  good  faith  of  the  application  was  seriously  questioned,  and  was 
not  satisfactorily  shown.    Held,  that  the  application  should  be  denied. 

Appeal  from  an  order  of  this  court  granting  a  motion  for 
a  discovery  and  inspection  of  defendant's  books. 

The  facts  are  stated  in  the  opinion. 

Amoiix,  Bitchy  ^  Woodford^  for  appellant. 

L.  A.  Fuller^  for  respondent. 

BooKSTAVER,  J. — The  action  in  which  the  order  was  made 
is  in  form  an  action  at  law  for  damages  for.  an  alleged  breach 
of  contract,  but  in  reality  is  to  recover  commissions  to  which 
plaintiff  claims  he  is  entitled  as  a  former  agent  of  the  de- 
fendant.  The  contract  alleged  in  the  complaint  is  denied  in 
the  answer,  and  another  contract  is  set  up  which  it  is  alleged 
provided  that  commissions  should  only  be  paid  plaintiff  so 
long  as  he  should  not  work  or  procure  applications  for  any 
other  life  insurance  company.  The  answer  then  alleges 
that  he  had  worked  for  and  procured  applications  for  other 
life  insurance  companies,  naming  them,  and  that  in  conse- 
quence thereof  all  his  rights  under  the  contract  were  by  its 
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conditions  terminated.  It  also  alleges  full  payinent  to  the 
plaintiff  of  commissions  and  all  services  up  to  such  termina- 
tion, and  then  sets  up  the  statute  of  limitations. 

The  tiial  of  the  action  will  necessarily,  if  plaintiff  estiib- 
lishes  the  contract  alleged  in  tlie  complaint,  involve  the 
examination  of  a  long  account,  and  for  this  reason  a  reference 
was  ordered  several  months  ago  on  plaintiff's  motion,  but,  in- 
stead of  proceeding  with  the  trial,  he  has  applied  to  the  court 
for  a  discovery. 

We  think  the  application  should  have  been  denied.  Before 
the  plaintiff  can  recover  any  damages  in  this  action,  he  must 
establish  a  breach  of  the  contract  on  which  he  relies,  and  also 
that  his  action  was  commenced  within  the  time  limited  by 
law.  The  discovery  sought  is  not  for  the  purpose  of  estab- 
lishing either  of  these  facts,  but  only  to  enable  him  to  prove 
the  amount  of  his  damages,  and  therefore  cannot  in  strictness 
be  said  to  relate  to  "  the  merits  of  the  action."  If  the  books 
of  the  defendant  become  necessary  to  prove  the  amount  of 
damages,  he  can  compel  their  production  by  a  subpoena  duces 
tecum. 

Judge  RuMSEY,  in  his  recent  work  on  Practice  (Vol.  I.  p. 
688),  says :  "  Whenever  the  object  of  the  discovery  can  be 
obtained  by  the  examination  of  a  party  or  by  a  subpoena  duces 
tefium^  the  production  [of  the  books]  will  not  be  granted ; " 
and  again  (at  p.  685)  :  It  must  be  shown  ^^  that  the  evidence 
or  information  cannot  be  obtained  from  any  other  source  and 
that  a  subpoena  duces  tecum  will  not  answer  the  purpose ; " 
citing  authorities  to  sustain  the  proposition.  The  decisions 
of  this  court  on  this  subject,  cited  by  the  respondent,  are  not 
in  conflict  with  this  proposition.  The  case  of  The  Union 
Paper  Collar  Co.  v.  The  Metropolitan  Collar  Co.<^  (8  Daly  171), 
was  decided  by  Judge  Brady  in  1869,  and  the  same  judge, 
delivering  the  opinion  of  the  Supreme  Court  in  Sarheson  v. 
Van  Valkertberg  (5  Hun  454),  said :  "  it  is  not  a  matter  of 
right  to  inspect  books  and  papers,  and  the  privilege  is  not 
given  except  in  extreme  cases  when  the  refusal  may  involve 
the  loss  of  a  claim  or  defense ;  in  other  words,  unless  it  is 
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indispensably  necessary ,  and  therefore  essential  to  accomplish 
the  administration  of  justice." 

No  such  necessity  exists  in  this  case.  As  before  stated,  the 
plaintifiTs  cause  of  action  rests  on  his  alleged  contract  and  its 
breach.  The  contract  he  claims  to  have  in  his  possession,  and 
it  is  not  contented  that  the  books  will  show  the  breach  of  it. 
Indeed,  the  chief  grounds  on  which  plaintiff  seeks  the  discov- 
ery, are  the  time  and  expense  which  will  be  involved  in  the 
examination  of  the  books  of  defendant  on  the  trial,  and  the 
supposed  difficulty  of  getting  the  books  by  a  subpoena  duces 
tecum.  The  latter  difficulty  is  more  fancied  than  real,  as  the 
court  has  ample  power  to  compel  their  production  ;  and  the 
first  should  not  prevail  in  this  case.  For  it  appears  from  the 
papers  that  the  plaintiff  kept  books  of  his  agency  while  he 
was  defendant's  agent,  and  the  latter,  before  the  order  in 
question  was  made,  offered  to  give  the  former  a  full  state- 
ment of  the  facts  desired  by  him  with  respect  to  every  policy 
which  was  procured  by  him  as  agent  under  the  conti*act  in 
suit,  the  name  of  the  insured  in  which  he  would  furnish  to 
the  defendant,  provided  that  upon  investigation  it  should  be 
found  that  he  did  procure  such  policy.  This,  we  think,  under 
the  circumstances  of  this  case,  all  that  tlie  plaintiff  could  in 
fairness  and  justice  require. 

The  good  faith  of  the  application  is  also  seriously  questioned 
by  the  defendant,  and  it  is  charged  that  the  discovery  is 
sought  for  ulterior  purposes.  Tiiese  charges  are  not  satis- 
factorily met  by  the  plaintiff,  although  he  had  an  opportunity 
to  do  so,  and  under  the  circumstances  we  think  the  books 
should  only  be  examined  under  the  supervision  of  the  ref- 

ei*ee. 

The  order  should  therefore  be  reversed,  with  costs. 

Labbemore,  Ch.  J.,  concurred. 

Order  reversed,  with  costs. 

17 
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Busaell  v.  Giblln. 


Thomas  Russell,  Ap^iellant,  against  Michael  Giblin, 

Respondent. 

Pecided  June  2d,  1890.) 

A  lease  contained  a  covenant  by  the  lessor  to  furnish  the  lessee  with  "  siz« 
horse  steam  power  and  live  steam  daily,  as  required/*  for  the  business 
of  book-binding,  to  be  carried  on  by  the  lessee  on  the  demised  premises. 
Held,  that  the  lessee  could  not  recover  thereon,  as  dami^es  by  reason  of 
insufficiency  in  the  supply  of  steam,  the  value  of  materials  rendered  worth- 
less by  using  his  stamping-machines  when  the  steam  supply  was  inade- 
quate ;  nor  the  amount  of  wages  paid  to  employes  when  forced  to  remain 
idle  for  the  same  reason ;  it  not  appearing  that  he  made  any  effort  to  supply 
the  steam  himself,  or  that  he  was  prevented  from  filling  any  contracts  for 
book-binding. 

Appeal  from  a  judgment  of  the  General  Terra  of  the  City 
Court  of  New  York  aflSrming  a  judginenl  of  that  court  en- 
tered on  the  verdict  of  a  jury  and  an  order  denying  a  motion 
for  a  new  trial. 

The  action  was  brought  by  a  lessee  to  recover  from  his 
lessor  damages  for  breach  of  a  covenant  in  the  lease.  At  the 
trial  the  jury  found  a  verdict  for  plaintiff  for  six  cents  dam- 
ages. A  motion  by  plaintiff  for  a  new  trial  was  denied,  and 
judgment  was  entered  on  the  verdict.  From  the  judgment 
and  the  order  denying  his  motion  for  a  new  trial,  plaintiff  ap- 
pealed to  the  General  Term  of  the  City  Court,  which  affirmed 
the  judgment  and  order;  and  from  that  decision  plaintiff 
appealed  to  this  court. 

• 

William  J.  Lynch^  for  appellant. 
O.  JE.  Sovther^  for  respondent. 

Labbemobe,  Ch.  J. — Defendant  leased  certain  premises  to 
plaintiff  and  covenanted  to  also  furnish  him  with  ^^  six  hoi'se 
steam  power  and  live  steam  daily,  as  required,  from  7.80  o'clock 
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a.  m.  until  6  o'clock  p.  xn.,  for  the  general  business  of  book- 
binding, to  be  earned  on  by  the  plaintiff  in  said  premises." 
Plaintiff  alleges  that,  owing  to  the  insufficient  steam  power 
and  live  steam  furnished,  he  was  unable  to  keep  his  employes 
continually  at  work,  and  further,  that,  by  reason  of  such  in- 
sufficient service,  his  stamping  machines  were  not  properly 
heated,  and  that  much  of  the  book-binding  he  attempted  to 
do  was  performed  in  an  inferior  manner  and  represents  a  loss. 
The  action  is  for  damages ;  and  a  bill  of  particulars  was  served 
in  which,  as  in  the  complaint,  the  two  items  declared  upon 
for  recovery  are,  first,  the  value  of  the  materials  destroyed 
and  rendered  worthless  through  the  use  of  the  stamping 
machines  when  the  steam  supply  was  inadequate,  and  second, 
the  aggregate  amount  paid  to  employes  for  wages,  as  esti- 
mated, for  hours  when  they  were  forced  to  remain  idle. 

The  fii-st  of  such  grounds  may  be  briefly  disposed  of. 
Plaintiff  himself  was  the  judge  of  when  his  stamping  machines 
were  sufficiently  supplied  with  steam  to  attempt  to  work  with 
them.  Certainly  it  was  not  permissible  for  him  to  proceed 
when  the  proper  conditions  for  operating  the  apparatus  did 
not  exist,  and  thus  spoil  good  materials  for  the  sake  of  creat- 
ing damages.  His  own  deliberate  action  was  a  more  influen- 
tial factor  in  said  damages  than  defendant's  neglect ;  and  no 
right  of  action,  therefore,  could  accrue  to  the  plaintiff  there- 
from (^ManAattan  Stamping  Works  v.  Koehler^  45  Hun  150). 

In  the  case  cited  there  was  also  raised  the  question  of  the 
right  to  recover  because  employes  did  not  work  full  time  by 
reason  of  insufficient  supply  of  power.  It  was  said  in  the 
opinion  (p.  152) :  *^  The  facts  sought  to  be  proved  as  to  the 
allegation  that  the  workmen  did  less  work  are  of  an  equally 
uncertain  character  conjective,  and  must  be  included  in  the 
damages  recoverable  as  laid  down  in  the  cases  cited.'* 

If  this  means  that  the  wages  a  man  pays  his  employes 
are,  as  far  as  the  outside  world  is  concerned,  to  be  considered 
as  included  in  and  constituting  an  increment  of  the  total 
cost  of  the  commodity  manufactured,  I  concur  in  such  view. 
I  can  find  no  principle  of  law  which  would  authorize  the 
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charging  of  the  amount  of  wages  directly  to  defendant  as 
damages.  Plaintiff^  it  seems  to  me,  might  with  equal  show 
of  reason  endeavor  to  recover,  by  way  of  damages,  a  propor- 
tionate share  of  his  other  regular  business  expenses;  rent, 
for  instance.  The  property  was  hired  only  for  business  pur- 
poses. If  in  any  week  he  is  unable  to  carry  on  his  business 
for  two-tenths  of  the  time  he  wishes  to  prosecute  it,  why 
should  he  not  demand  damages  for  two-tenths  of  the  rent  of 
that  week,  in  addition  to  two-tenths  of  the  hiring  price  of 
labor  ?  The  general  rule  as  to  damages  is  that  they  must  be 
such  as  would  ^^  fairly  be  supposed-  to  be  within  the  contem- 
plation of  the  parties  when  they  made  the  contract;,  they 
must  be  such  as  might  naturally  be  expected  to  follow  its 
violation,  and  they  must  be  certain  both  in  their  nature  and 
in  respect  to  the  cause  from  which  the)'  proceed  "  (^Manhattan 
Stamping  Works  v.  Koehler^  supra  ;  G-riffin  v.  Oolver^  16  N.  Y. 
489 ;  Cassidy  v.  Lefevre,  45  N.  Y.  562). 

It  is  not  within  the  policy  of  the  law  to  'assess  damages 
according  to  the  principle  for  which  plaintiff  now  contends. 
The  possible  total  accruing  might  be  far  beyond  the  fair  con- 
templation of  the  parties.  Plaintiff  might  have  supplied  the 
necessary  power  himself  and  have  charged  defendant  with 
the  cost  thereof,  or  he  might  have  recovered  the  difference  in 
value  between  the  steam  contracted  for  and  that  actually 
furnished.  It  is  also  quite  possible  that  a  third  alternative 
was  open  to  him  under  some  of  the  later  authorities,  and  par- 
ticularly under  the  doctrine  advanced  in  WakemanY.  Wheeler 
^  Wilson  Manufacturing  Co,  (101  N.  Y.  206).  If  it  could 
be  shown  that  plaintiff  made  a  fair  effort  to  supply  the  steam 
liimself  and  was  unable  to  do  so,  and  it  were  further  proved 
that  he  was  actually  prevented  from  filling,  either  in  whole 
or  in  part,  certain  contracts  which  he  had  for  the  binding  of 
books,  an  action  for  damages  might  have  been  maintained  to 
recover  the  profits  that  he  would  have  realised  from  such 
work  which  he  was  prevented  from  performing.  The  case 
last  cited  holds  in  effect  that  prospective  profits  may  be  recov- 
ered when  they  are  reasonably  certain,  and  I  think  the  ob- 
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jection  of  uncertainty  as  to  damages  would  be  obviated  by  the 
existence  of  definite  contracts  to  be  filled.  The  practical 
difiGculty,  of  coui*8e,  in  a  case  of  this  character,  would  be  to 
ascertain  how  much  of  the  contract  selling  price  of  the  manu- 
factured articles  stood  for  profits.  Most  of  the  cases  in  the 
books  iuYolving  the  question  of  prospective  profits  relate  to 
articles  not  to  be  manufactured,  but  to  be  purchased  by  the 
plaintiff,  and  the  prospective  profit  was  easily  ascertainable 
by  taking  the  difference  between  the  agreed  purchase  price 
and  the  contract  selling  price.  Still,  I  do  not  think  that  this 
difficulty  would  be  insuperable  in  a  case  like  this ;  and  such 
measure  of  damages,  if  it  could  be  practically  applied,  would 
be  the  most  natural  and  equitable  one,  and  the  one  presum- 
ably within  the  fair  contemplation  of  the  parties  at  the  time 
of  the  making  of  the  lease.  It  is  clear,  however,  that  plaint- 
iffs present  theoiy  of  action  is  untenable,  and  the  judgment 
appealed  from  should  be  affirmed,  with  costs. 

BooKSTAVKR,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Elizabeth  B.  Sanders,  Individually  and  as  Executrix  of 
Charles  W.  Sanders,  Deceased,  Respondent,  again%t  The 
New  York  Elevated  Railroad  Company  et  al.^  Appel- 
lants. 

(Decided  June  2d,  1890.) 

Plaintiff  in  an  action  for  an  injunction  against  the  maintenance  of  an  elevat- 
ed railroad  in  the  street  in  front  of  his  premises,  and  for  damages  there- 
from, having  deceased,  the  action  was  revived  in  the  name  of  his  devisee 
and  executrix.  Held^  that,  it  being  an  equitable  action,  and  the  ques- 
tion of  damages  being  merely  incidental  and  alternative,  defendants  were 
not  entitled  to  a  jury  trial  as  to  past  damages  claimed  for  loss  of  rentals 
before  the  death  of  the  original  plaintiff. 

A  finding  of  fact,  on  trial  by  the  court  of  such  action,  relating  to  damage  by 
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smoke,  steam,  gas,  and  cinders,  of  which  there  was  proof,  included  a  state- 
ment that  grease,  oil,  and  water  were  allowed  to  drop  from  passing  trains, 
of  which  there  was  no  evidence.  Held,  that,  no  motion  to  amend  the 
findings  having  been  made,  and  it  appearing  that  the  error  had  no  in- 
fluence on  the  result,  it  might  be  disregarded  as  surplusage. 

Appeal  from  a  judgment  of  this  court  entered  on  the 
decision  of  the  judge  on  a  trial  without  a  jury. 

The  facts  are  stated  in  the  opinion  and  in  the  report  of  the 
decision  on  the  former  appeal  therein  referred  to,  16  Daly 
388. 

I 
Brainard  Tolles  and  Alexander  S.  LymaUy  for  appellants.  I 

Henry  Gr.  Atwater^  for  respondent. 

Larrbmobe,  Ch.  J. — Our  former  decision  in  tliis  action 
affirming  the  order  of  revivor  (15  Daly  888,  7  N.  Y.  Supp. 
641),  expressly  disposes  of  the  first  point  raised  upon  this 
appeal.  We  think  also  that  necessar}'^  inferences  to  be  drawn 
from  such  decision  must  overrule  appellants'  second  point. 
They  contend  that  they  should  have  been  granted  a  jury  trial 
as  to  the  claim  for  past  damages  for  loss  of  rentals  before  the 
testator's  death.  Our  decision  was  that  this  action,  which 
was  pending  at  the  time  of  Mr.  Sandei's'  death,  was  and  is 
an  action  in  equity  for  an  injunction,  in  which  the  question 
of  damages  is  merely  incidental  and  alternative.  It  was 
revived  in  its  entirety  as  an  equitable  action,  and  must  be 
preserved  in  its  integrity  as  an  equitable  action. 

There  remains  the  point  that  the  learned  trial  judge  in- 
cluded in  one  of  his  findings  of  fact  a  statement  that  grease, 
oil,  and  water  were  allowed  to  drop  from  passing  trains,  and 
fall  on  Third  Avenue  in  front  of  said  premises.  There  is  no 
evidence  to  support  such  conclusion,  and  we  cannot  look 
upon  it  as  anything  but  an  inadvertence.  It  does  not  consti- 
tute an  independent  finding,  but  is  included  in  the  one  refer- 
ring to  smoke,  steam,  gas,  and  cinders,  as  to  all  of  which  there 
is  a  great  deal  of  proof.  This  is  not  an  instance  of  basing  a 
judgment  upon  insufficient  evidence  or  no  evidence  at  all. 
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Here,  in  addition  to  the  evidence  upon  the  issues  which  had 
been  tried,  appears  what  purports  to  be  a  finding  upon  an 
issue  whicb  had  not  been  tried.  It  is  obvious  that  the  judg- 
ment was  intended  to  rest  upon  the  findings  on  the  issues 
actually  discussed  at  the  trial.  The  trial  judge  might  have 
entertained  a  motion  to  amend  his  findings  in  this  respect  if 
the  matter  had  been  called  to  his  attention.  It  is  evident, 
upon  an  inspection  of  the  whole  case,  that  this  apparent  error 
could  not  have  had  any  influence  on  the  result.  We  will  not 
presume,  for  the  sake  of  reversing  a  judgment  apparently  just 
on  the  merits,  that  the  judge,  in  order  to  enhance  the  dam- 
ages, took  into  consideration  elements  not  proved  before  him, 
and  not  even  mentioned  or  referred  to  during  the  hearing. 
We  think,  under  the  circumstances,  the  obnoxious  clause 
may  be  disregarded  as  surplusage  and  treated  as  if  actually 
expunged. 

We  do  not  regard  the  case  of  Pappenheim  v.  Metropolitan 
ElevaUd  R.  Co.  (7  N.  Y.  Supp.  679,  28  N.  Y.  St.  Rep.  677), 
as  controlling.  There  the  inadvertent  finding  was  utterly 
irreconcilable  with  and  antagonistic  to  the  judgment,  and 
was,  moreover,  made  as  a  separate  and  distinct  finding.  That 
decision  was  put  upon  the  ground  that  where  two  findings  of 
fact  are  inconsistent,  the  appellant  is  entitled,  in  support  of 
his  exceptions,  to  have  that  taken  as  true  which  is  the  more 
favorable  to  himself.  The  case  at  bar  is  distinguishable  from 
the  case  cited. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

BooKBTAVEB,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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Frank  Settz,  Respondent,  again9t  The  Dry  Dock,  East 
Broadway,  &  Battery  Railroad  Company,  Appel- 
lant. 

(Decided  June  2d,  1890.) 

In  an  action  against  a  street  railroad  company  for  injories  received  in  at- 
tempting to  enter  its  horse  car,  plaintiff  and  bis  wife  testified  that  he  had 
signaled  to  the  driver,  and  the  car  had  come  to  a  full  stop,  but  suddenly 

.  started  as  he  was  stepping  on  the  platform,  throwing  him  down  and  injur- 
ing  him.  Other  witnesses  for  plaintiff  testified  that  the  car  had  not 
stopped,  but  had  slackened  its  speed  so  that  any  person  could  enter  it 
without  risk.  Defendant's  witnesses  testified  that  it  had  neither  stopped 
nor  slackened  its  speed,  but  was  moving  at  an  ordinary  rate.  Held,  that 
motions  to  dismiss  the  complaint  and  to  direct  a  verdict  for  defendant 
were  properly  denied  ;  the  questions  of  defendant's  negligence  and  plaint- 
iff's contributory  negligence  were  for  the  jury. 

Attempting  to  get  on  the  rear  platform  of  a  street  car,  after  signaling  the 
driver  to  stop,  and  after  the  car  has  slowed  up,  so  that  it  is  reasonably  safe 
to  do  so,  is  not  negligence  contributing  to  an  Injury  received  in  so  doing, 
caused  by  a  sudden  starting  and  change  of  motion  of  the  car. 

In  an  action  for  personal  injuries,  it  appeared  that  plaintiff  had  been  pre- 
vented thereby  from  pursuing  his  ordinary  occupation  for  several  weeks, 
but  there  was  no  evidence  of  the  value  of  his  earnings.  Held^  that  as  he 
was  entitletl  nevertheless  to  nominal  damages  therefor,  it  was  not  error  to 
instruct  the  jury  that  they  might  take  into  consideration  his  loss  of  earn- 
ings ;  there  being  no  specific  request  for  an  instniction  that  the  recovery 
therefor  should  be  limited  to  nominal  damages. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court  en- 
tered on  the  verdict  of  a  jury  and  an  order  denying  a  motion 
for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

John  M.  Scrihner^  for  appellant. 

Orlando  L.  Stewart^  for  respondent. 

BiscHOFF,  J.— On  the  19th  day  of  April,  1888,  on  Clin- 
ton  Street  between   Division  and    Grand  in  the   City  of 
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New  York,  plaintiff,  intending  to  become  a  passenger  in  one 
of  defendant's  cars,  while  attempting  to  board  the  same  sus- 
tained severe  injuries,  some  of  them  being  of  a  permanent 
nature.  Plaintiff  testified  that  before  attempting  to  board 
the  car  he  signaled  to  the  driver,  and  the  car  thereupon 
coming  to  a  full  stop  he  attempted  to  enter  it,  and,  having 
hold  of  the  guard  rails,  and  one  foot  on  the  step  of  the  rear 
platform,  the  car  suddenly  started  forward,  whereby  he  was 
prevented  from  entering,  thrown  violently  to  the  ground, 
dragged  for  a  space  of  one  hundred  feet  or  more,  and  thereby 
received  the  injuries  of  which  he  complains.  In  his  narrative 
of  the  facts  relating  to  the  accident  he  was  fully  corroborated 
by  his  wife,  who  was  a  witness  on  his  behalf.  Other  wit- 
nesses for  the  plaintiff,  however,  testified  that  the  car  at  the 
time  when  the  plaintiff  attempted  to  board  the  same  had  not 
come  to  a  full  stop,  but  had  sufficiently  slackened  its  speed  to 
enable  any  person  to  enter  it  without  incurring  risk  of  injury. 
Defendant's  witnesses,  on  the  other  hand,  testified  that  the 
car  had  neither  slackened  its  speed  nor  come  to  a  full  stop,  but 
was  moving  along  at  the  ordinary  rate  of  speed.  Upon  this 
conflict  of  testimony  the  trial  justice  declined  to  direct  a  dis- 
missal of  the  complaint  or  a  verdict  for  the  defendant,  but 
submitted  the  question  of  defendant's  negligence  and  the 
plaintiff's  contributory  negligence  to  the  jury  for  their  deter- 
mination. While  it  is  true,  as  appears  from  the  testimony, 
that  some  of  plaintiff's  witnesses  contradicted  the  testimony 
of  others  to  the  effect  that  the  car  had  come  to  a  full  stop, 
and  asserting  that  the  rate  of  speed  had  sufficiently  slackened 
to  enable  any  person  to  board  the  car,  yet  it  is  equally  true 
that  these  witnesses  contradicted  the  testimony  of  the  de- 
fendant's witnesses  to  the  effect  that  the  car  had  neither 
stopped  nor  slackened  its  speed  but  was  proceeding  at  the  rate 
common  to  street  cars. 

Outside  of  defendant's  objection  to  so  much  of  the  trial 
justice's  charge  as  relates  to  recovery  by  the  plaintiff  of  loss 
of  earnings  derived  from  his  ordinary  avocation  in  life,  de- 
fendant's exceptions  grouped  together  present  the  question  as 
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to  whether  or  not  it  was  contributory  negligence,  as  matter  of 
law,  for  the  plaintiff  to  attempt  to  board  the  defendant's  car 
while  the  same  was  in  motion.  At  the  request  of  the  defend- 
ant, the  trial  justice  charged  the  jury,  that  if  they  believed 
that  the  car  had  not  come  to  a  stop  when  the  plaintiff  at- 
tempted to  board  it,  they  must  find  a  verdict  for  the  defend- 
ant. And  inasmuch  as  the  jury  found  for  the  plaintiff,  they 
must,  in  the  light  of  the  trial  justice's  instructions,  be  deemed 
to  hAve  accepted  as  true  the  statement  of  the  plaintiff  and 
his  wife  that  the  car  had  come  to  a  full  stop.  The  jury  were 
the  sole  judges  of  the  facts,  and  with  their  determination  upon 
the  conflicting  testimony  of  witnesses  this  court  will  not  in- 
terfere, unless  to  prevent  an  abuse  of  the  jury's  province. 
There  is  nothing  in  the  evidence  to  indicate  that  the  jury 
were  moved  in  their  finding  either  by  prejudice  against  the 
defendant,  or  by  undue  sympathy  for  the  plaintiff.  The  de- 
fendant's contention  that  plaintiff  was  guilty  in  law  of  con- 
tributory negligence  in  attempting  to  board  the  car  while  in 
motion,  though  at  a  rate  of  speed  which  made  it  reasonably 
safe  for  any  person  to  attempt  to  board  it,  is  not  well  founded. 
This  precise  question  was  recently  passed  upon  by  the  Su- 
preme Court  at  a  general  term  in  the  first  department,  and 
many  previously  reported  cases  duly  considered  (Morison 
V.  Broadway  ^  Seventh  Ave.  R.  R.  Co.^  8  N.  Y.  Supp.  486). 
The  decision  in  that  case  is  to  the  effect  that  it  is  not  always 
contributory  negligence  for  a  party  to  attempt  to  get  on  the 
rear  platform  of  a  car  after  signaling  the  driver  to  stop,  and 
the  car  has  slowed  up,  if  it  appears  from  the  evidence  that  the 
accident  was  caused  by  the  sudden  starting  and  change  of 
motion  of  tlie  car  after  the  plaintiff  has  attempted  to  board  it 
(Citing  Eppendorf  v.  Brooklyn  R.  R.  Co.^  69  N.  Y.  p.  195  ; 
and  Morrison  v.  New  York  Central  R.  R.  Co.,  68  N.  Y.  648). 
In  delivering  the  opinion  of  the  court.  Judge  Daniei^ 
says:  "  By  giving  the  signal  to  the  driver,  he  [the  driver]  was 
apprised  of  the  fact  that  the  plaintiff  desired  to  take  passage 
on  the  car.  And  having  slacked  up  its  speed  to  enable  that 
to  be  done,  it  was  his  duty  not  to  endanger  the  plaintiff's 


NEW  YORK—JUNE,  1890.  •  267 

Seitz  V,  Dry  Dock,  £.  B.,  A  B.  B.  Ck>. 

safety  by  suddenly  putting  the  car  in  motion  before  he  had 

been  able  to  reach  the  phitform Where  a  passenger  is 

endeavoring  to  go  upon  a  car  in  this  manner,  to  start  it  up 
with  a  jerk  while  he  is  in  the  act  of  doing  so  necessarily  tends 
to  endanger  his  safety.     And  the  act  of  so  starting  it  is,  in 

and  of  itself,  negligence In  this  case,  as  the  driver 

understood  that  the  plaintiff  was  about  to  go  on  board  of  the 
car,  ....  it  was  negligent  for  him  to  start  up  the  car  with 
a  jerk  before  the  plaintiff  was  safely  on  board.''  * 

In  these  views  I  concur.  The  defendant's  exception  to  the 
charge  of  the  trial  justice,  that  the  plaintiff  may  recover  for 
loss  of  earnings  resulting  from  his  inability  to  pursue  his 
ordinary  avocations,  is  equally  unavailing.  It  appears  from 
the  evidence  that  plaintiff,  for  a  period  of  three  weeks  or  more, 
was  prevented,  by  reason  of  the  injuries  sustained,  from  pur- 
suing his  ordinary  occupation,  which  was  that  of  a  shoe- 
maker ;  but  no  evidence  of  the  value  of  his  earnings  was 
given.  While  the  absence  of  such  evidence  prevented  plaint- 
iff's recovery  of  substantial  damages  on  that  account,  he  wn^ 
nevertheless  entitled  to  nominal  damages  for  the  loss  of  such 
earnings,  as  the  law  will  not  assume  the  plaintiff's  services  to 
have  been  wholly  valueless. 

The  trial  justice  cannot  therefore  be  said  to  have  com- 
mitted error  in  his  instructions  to  tlie  jury  that,  in  assessing 
the  amount  of  damages  to  be  awarded  to  the  plaintiff,  they 
might  take  into  consideration  his  loss  of  earnings  by  reason 
of  the  injury.  To  have  made  the  objection  to  the  plaintiff's 
right  of  recovery  of  more  than  nominal  damages  for  loss  of 
earnings  available  to  the  defendant,  a  specific  request  that  the 
jury  be  directed  to  limit  the  plaintiff's  recovery  for  the  loss  ()f 
such  earnings  to  nominal  damages  only,  was  necessary ;  and 
an  exception  to  the  refusal  of  the  trial  justice  so  to  direct 
would  have  presented  the  defendant's  objection  to  this  court 
for  review.  No  such  request  and  no  such  exception  appear 
in  the  case,  and  there  is  nothing  to  indicate  that  in  assessing 
the  amount  of  damages  awarded  to  the  plaintiff  the  jury 
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allowed  him  more  than  a  iiomiDal  sum  for  the  loss  of  his  earn- 
ings (Ferney  v.  Long  Island  R,  Co,^  116  N.  Y.  877). 

The  judgment  and  order  appealed  from  should  therefore  be 
affirmed,  with  costs  to  the  respondent. 

Labbemorb,  Ch.  J.,  and  J.  F.  Daly,  J.^  concurred. 

Judgment  and  order  affirmed,  with  costs.  ♦ 


William  T.  Shackelfobd,  Respondent,  against  Ann  Eliza 
Mitchill  e^  <zZ.,  Executors  of  Samuel  L.  Mitchill,  Deceased, 
Appellants. 

Pecided  June  2d,  1800.) 

In  1846,  V.  assigned  a  i)olic7  of  insurance  on  his  life  to  M.,  who  at  the  same 
time  agreed  that  the  proceeds,  when  collected,  should  be  applied  to  the  liquid- 
ation of  any  liabilities  of  Y.  to  M.,  any  balance  remaining  to  be  paid  to 
V/s  legal  representatives.  In  1851,  on  a  settlement  between  them,  M. 
abated  nearly  one  half  of  the  amount  due  him  and  accepted  payment  of  the 
remainder  and  gave  Y.  a  discharge  in  writing  ^'  of  all  demands  agidnst 
him,"  nothing  being  said  or  done  in  regard  to  the  policy.  M.  continued  to 
X>ay  the  premiums  until  his  de^th,  in  1873,  and  his  executors  paid  the  next 
premium,  after  which  the  premiums  were  defrayed  by  the  earnings  of  the 
policy  itself.  During  this  time,  notliing  was  shown  to  have  been  done  by 
Y.  concerning  the  policy  ;  and  in  negotiations  between  him  and  M.'s  exe- 
cutors in  regard  to  his  taking  it,  nothing  was  said  about  it  being  held  as  se- 
curity for  premiums.  Held,  that  in  the  absence  of  any  evidence  of  a 
change  in  the  original  agreement,  it  must  be  presumed  to  have  continued, 
and  that,  after  the  death  of  Y.,  his  assignee  of  the  policy  was  entitled  to 
an  accounting  with  respect  to  it  from  M.'s  executors. 

On  such  accounting,  interest  on  the  payments  of  premiums  should  not  be 
computed  with  annual  rests,  although  such  was  the  usage  and  course  of 
dealings  between  the  parties  until  their  settlement  in  1851 ;  there  having 
been  no  mutual  accounts  between  them  after  that  time,  and  no  accounts 
of  the  advances  for  premiums  having  been  rendered  on  that  basis. 

Appeal  from  a  judgment  of  this  court  entered  on  a  trial 
by  the  court  without  a  jury. 
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The  facts  are  stated  in  the  following  opinion  rendered  on 
the  trial  at  the  Special  Term. 

J.  F.  Daly,  J.— On  October  5th,  1846,  Adrian  H.  Van  Bok- 
keleii  assigned  to  Samuel  L.  Mitchill  a  life  policy  for  $5,000 
issued  on  that  day  by  the  Mutual  Life  Insurance  Company 
^  New  York  on  the  life  of  said  Van  Bokkelen,  such  assign- 
ment being  to  secure  any  indebtedness  from  Van  Bokkelen 
to  Mitchill  that  might  arise  in  the  coui-se  of  dealings  between 
them  which  began  at  that  time,  Van  Bokkelen  being  a  shipper 
of  naval  stores  from  Newburn,  N.  C,  and  Mitchill  being  hisi 
consignee  in  New  York.  Mitchill,  by  a  writing  of  the  same 
date,  agreed  with  Van  Bokkelen  as  follows :  *'  The  proceeds 
of  said  policy,  when  collected,  to  be  applied  to  the  liquidation 
of  any  liabilities  that  may  be  due  from  him  to  me,  and  any 
balance  remaining  after  such  liabilities  are  discharged  to  be 
paid  over  to  his  legal  representatives." 

The  transactions  bet\yeen  the  parties  then  commenced  con- 
tinued down  to  August  1st,  1851,  at  which  date  an  account 
was  rendered  by  Mitchill  to  Van  Bokkelen  showing  a  balance 
due  from  the  latter  of  $25,342.76.  The  account  was  then 
settled  by  Mitchill  making  an  abatement  of  one-half  (except- 
ing two  sums  of  $124.50  and  $384.60)  and  accepting,  in  pay- 
ment of  the  l)alance  ($12,909.10)  and  in  full  discharge  of  all 
demands,  acceptances  of  third  parties  for  the  last-mentioned 
sum,  maturing  at  various  times  up  to  twelve  months,  which 
were  subsequently  paid. 

This  settlement  is  evidenced  by  writing ;  nothing  appears 
in  it,  nor  in  any  other  paper,  concerning  the  disposition  to  be 
made  of  the  policy  of  insurance  which  was  then  held  by  Mit- 
chill, and  which  has  been  kept  in  force  by  his  payment  of  the 
premiums  thereon  ($124.50  per  annum),  which  premiums 
were  regularly  charged  in  his  account  with  Van  Bokkelen. 

The  $124.50  upon  which  no  abatement  was  allowed  in  tlie 
final  account  of  August  1st,  1851,  was  probably  the  annual 
premium  for  1850  paid  in  the  previous  November  and  charged 
in  the  prior  account.    After  the  settlement  Mitchill  kept  the 
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policy  alive  by  regularly  paying  the  annual  premiums  up  to 
the  day  of  his  death,  May  11th,  1873,  and  his  executors,  the 
defendants,  paid  the  premiums  next  falling  due  in  October, 
1878.  After  the  latter  date  the  policy  became  self-support- 
ing, and  the  premiums  were  defrayed  from  the  earnings  until 
August  18th,  1888,  when  Van  Bokkelen  died,  and  the  amount 
of  the  policy,  which,  together  with  additions,  was  $11,000,  was 
paid  by  the  company  to  Mitchill's  executors  on  December 
18th,  1888. 

Nothing  is  shown  to  have  been  done  by  Van  Bokkelen 
concerning  the  policy  up  to  the  death  of  MitchiU,  nearly 
twenty-one  years  after  the  settlement  of  the  accounts  be- 
tween them. 

After  Mitchiirs  death,  in  the  year  1877,  his  execut6r,  Mr. 
SturgiB,  wrote  to  Van  Bokkelen,  stating  that  the  estate  held 
a  policy  in  his  favor,  assigned  to  Mr.  MitchiU;  that  the 
original  amount  was  $5,000  and  now  with  accumulations 
amounts  to  $10,580  ;  that  it  has  become  self-supporting,  the 
yearly  dividends  not  only  paying  the  premiums  but  in  addition 
leaving  something  to  be  added  to  the  policy  every  year ;  and 
under  these  circumstances  it  was  thought  he  might  desire  to 
purchase  the  policy  from  the  estate. 

No  reply  having  been  received,  Mr.  Sturgis  wrote  again  in 
1878,  enclosing  a  copy  of  the  first  letter. 

In  1888  or  1884  Mr.  Van  Bokkelen  came  to  the  City  of 
New  York  and  saw  Mr.  Sturgis ;  the  policy,  which  was  kept 
with  the  Safe  Deposit  Company,  was  shown  him,  and  he  was 
asked  to  purchase  it  (according  to  Mr.  Sturgis'  testimony)  or 
to  pay  the  premiums  or  his  indebtedness  on  the  policy,  and 
take  it  and  care  for  it  himself  (according  to  the  testimony  of 
S.  D.  C.  Van  Bokkelen).  Van  Bokkelen  said  he  would  s^e 
if  he  could  take  the  policy  up,  that  he  would  be  very  happy 
to  take  it  up  if  he  could  arrange  to  get  the  money,  and  that 
he  was  not  in  a  condition  then  to  do  anything  about  it. 
Nothing  was  said  about  its  being  held  as  security  for  pre* 
miums. 

Van  Bokkelen  did  nothing  further  until  April  25th,  1888, 
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when  he  made  an  assignment  to  the  plaintiff  of  all  his  right, 
title,  and  interest  in  the  policy.  He  died  less  than  six  months 
afterwards. 

Although  there  is  no  written  evidence  of  the  agreement 
upon  which  Mitchill  held  this  policy  after  the  closing  of  the 
transactions  to  secure  which  it  had  been  originally  given, 
there  is  evidence,  in  the  testimony  of  S.  D.  C.  Van  Bokkelen, 
of  an  admission  or  declaration  of  Mitchill  on  this  subject  just 
prior  to  the  time  of  the  settlement  of  August,  1851. 

This  witness  was  the  brother  of  the  insured  and  was  an 
acceptor  of  some  of  the  drafts  given  in  settlement,  his  firm, 
R.  H.  Berdell  &  Co.,  being  acceptors  of  the  others ;  he  went 
with  his  brother  to  see  Mitchill  and  inform  him  as  to  the  re- 
sponsibility of  himself  and  his  firm  as  proposed  acceptors,  and 
he  swears  that  Mitchill  then  said  that  if  his  brother  died  be- 
fore the  drafts  matured  the  proceeds  of  the  policy  would  be 
applied  towards  their  payment,  and  that  after  those  drafts 
were  paid  he,  Mitchill,  would  have  no  other  claim  against  the 
policy. 

The  plaintiff,  the  assignee  of  Van  Bokkelen,  now  sues  for 
an  accounting  with  respect  to  the  proceeds  of  the  policy  and 
the  payment  of  premiums  by  the  deceased,  Samuel  L.  Mitchill, 
or  the  defendants,  his  executors,  claiming  that  there  is  due 
him  from  defendants  the  sum  of  $3,146.71,  as  follows :  Total 
amount  of  premiums  paid  from  October,  1851,  to  October, 
1878,  inclusive,  $2,868.50,  interest  on  each  yearly  premium 
of  $124.50  from  date  of  payment  to  December.  18th,  1888, 
$1,889.79,  making  a  total  of  $7,858.29  to  be  deducted  from 
the  proceeds  of  the  policy  $11,000,  leaving  $8,146.71. 

The  defendants  contend,  first,  that  neither  the  plaintiff  nor 
his  assignor  Van  Bokkelen  had  any  interest  in  the  policy 
after  the  settlement  of  August,  1851 ;  and  second,  that  if  they 
had  such  interest  and  the  plaintiff  is  entitled  to  an  account- 
ing, there  is  nothing  coming  to  him,  because,  by  the  usage  and 
course  of  dealings  between  his  assignor  and  Mitchill,  the  ac- 
count for  payment  of  premiums  is  to  be  stated  in  the  manner 
in  which  the  previous  accounts  between  the  parties  were 
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stated,  that  is  to  say,  with  aimual  rests,  adding  interest  to  the 
principal  each  year  and  computing  interest  on  such  total  iis 
principal.  By  this  method  the  account  would  stand  as  fol- 
lows :  Premiums  and  interest  compounded,  $17,239.57,  from 
which  tlie  proceeds  of  the  policy,  $11,000,  are  to  be  deducted, 
leaving  a  balance  in  favor  of  the  defendants  of  $6,239.57. 

There  is  room  for  question  as  to  the  terms  and  conditions 
upon  which  Samuel  L.  Mitchill  held  the  policy  and  paid  the 
premiums  after  the  settlement  of  1851.  Tliere  is  force  in  the 
defendants'  suggestion  that  the  policy  may  have  been  pare 
consideration  for  the  abatement  of  over  $12,000  of  indebted- 
ness then  due  hiui  from  Van  Bokkelen.  It  does  seem,  as 
suggested  by  defendants'  counsel,  singular  that  Mitchell 
should  continue  for  over  twenty  years  to  pay  the  premiums 
on  the  policy,  as  a  mere  accommodation  to  and  for  the  sole 
benefit  of  Van  Bokkelen  ;  that  during  that  time  and  for  ten 
years  longer.  Van  Bokkelen  should  not  by  word  or  act  indi- 
cate that  he  had  any  interest  whatever  in  the  policy.  But  in 
the  absence  of  evidence  as  to  the  agreement  of  the  parties  in 
this  matter  after  the  closing  of  the  mercantile  transactions 
between  them,  we  must  be  guided  by  the  presumption  of  law 
that  the  original  agreement  continued. 

By  this  agreement,  made  on  October  15th,  1846,  any  bal- 
ance of  the  proceeds  after  the  liabilities  to  Mitchell  were 
satisfied  was  to  be  paid  over  to  Van  Bokkelen's  legal  repre- 
sentative. 

There  was  no  change  in  this  agreement  up  to  the  time  of 
the  settlement  as  testified  to  by  S.  D.  C.  Van  Bokkelen,  and 
there  is  no  proof  that  any  change  was  made  afterwards. 
While  it  is  not  in  accordance  with  any  known  business  prin- 
ci[)les  or  rules  that  Mr.  Mitchill  should  carry  this  policy  for 
so  many  years  apparently  for  the  mere  benefit  of  Van  Bok- 
kelen and  as  a  matter  of  charity,  there  is  no  such  improbabil- 
ity in  it  as  to  overcome  the  presumption  of  law  to  which  I 
have  referred,  and  I  feel  constrained  to  hold,  therefore,  that 
Van  Bokkelen  continued  to  have  an  interest  in  the  policy 
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and  that  his  assignor  is  entitled  to  an  accounting  with  respect 
to  it. 

Upon  the  accounting  I  do  not  doubt  that  interest  should 
be  computed  on  each  payment  of  premium  from  the  time  of 
payment  to  the  date  of  collection  of  the  policy,  and  should 
not  be  compounded  by  allowing  annual  rests.  It  is  true  that, 
in  the  mutual  accounts  of  the  parties  from  1846  to  the  settle- 
ment in  1851,  interest  was  calculated  and  added  in  each  ac^ 
count  to  the  principal,  and  that  upon  the  totals  and  balances 
interest  was  again  computed ;  but  there  is  no  evidence  of  an 
agreement  that  the  usage  or  course  of  dealings  so  established 
should  continue  after  the  settlement  of  the  account  and  in 
respect  of  subsequent  advances  for  the  payment  of  premiums. 

No  account  of  such  advances  was  rendered  to  Van  Bokke- 
len  after  the  settlement.  Before  that  time  accounts  were 
sent  him  semi^^annually  or  annually,  but  they  were  discon- 
tinued after  August,  1851.  An  agreement  to  pay  compound 
interest  upon  subsequent  advances  for  premiums  would  be 
implied  from  the  receipt  and  retention  of  accounts  made  out 
upon  that  basis,  but  there  were  no  such  accounts.  If  there 
were  subsequent  mutual  accounts  or  dealings  between  the 
parties,  even  if  no  accounts  were  rendered,  the  presumption 
would  be  that  the  prior  usage  or  course  of  dealings  with  re- 
spect to  the  computation  of  interest  continued.  But  there  is 
no  presumption  in  this  case,  because  mutual  accounts  and 
dealings  had  ceased.  There  was  simply  an  account  on  one 
side  for  premiums  paid  by  Mitchell. 

The  custom  or  usage  in  the  prior  mutual  accounts  is  not  to 
be  presumed  to  continue  in  such  an  account  as  that.  The 
reason  for  implying  an  agreement  to  pay  compound  interest 
in  merchants'  accounts  and  mutual  dealings  is  that  **"  an  ex- 
tension of  time  for  payment  is  implied,  and  tlie  transaction  is 
fair,  as  the  balance  may  change,  and  the  benefit  of  the  usage 
be  mutual."  (Kelly  on  Usury,  49,  quoted  in  Younff  v.  StU^ 
67  N.  Y.  171). 

The  reason  for  the  rule  does  not  exist  in  a  case  where  there 

are  no  mutual  dealings,  as  here,  where  there  was  merely  an 

18 
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advi^nce  to  pay  premiums,  and  no  implied  extension  for  pay- 
ment, and  where  the  bahince  could  not  change  nor  the  benefit 
of  the  usage  be  mutual. 

The  account  for  premiums  paid  was  a  new  account  of  a 
different  character  from  the  prior  dealings  between  the  parties, 
and  there  could  be  no  presumption  that  the  usage  in  the  prior 
accounts  was  to  continue  in  the  subsequent  one. 

Plaintiff  is  entitled  to  judgment,  with  costs. 

From  the  judgment  entered  on  this  decision  defendants 
appealed. 

John  U.  ParsonSj  for  appellants. 

Julien  T.  Davies  and  Edward  Lyman  Shorty  for  respondent. 

Labbemore,  Ch.  J. — The  judgment  should  be  affirmed  on 
the  opinion  of  Judge  Daly  at  Equity  Term.  I  recognise,  as 
he  did,  the  force  of  the  suggestion  that  the  retention  of  the 
legal  title  to  the  life  insurance  policy  may  have  been  part 
consideration  for  the  abatement  of  fifty  per  cent,  of  the  former 
debt.  But  there  is  nothing  in  the  case  from  which  a  court 
could  find  that  it  was.  There  was  a  settlement  between  the 
parties  in  1851,  in  which  plaintiff's  assignor  received  ^^a  full 
discharge  of  all  demands  against  him  to  this  date."  The 
legal  title  to  the  policy  still  remained  with  defendants'  testar 
tor,  but,  as  it  seems  to  me,  and  as  Judge  Daly  held,  such 
legal  title  was  subject  to  the  provision  in  the  original  assign- 
ment that  ^^  the  proceeds  of  said  policy  when  collected  to  be 
applied  to  the  liquidation  of  any  liabilities  that  may  be  due 
from  him  to  me,  and  any  balance  remaining  after  such  liabili- 
ties are  discharged  to  be  paid  over  to  his  [Van  Bokkelen's] 
legal  representatives." 

If  all  liabilities  were  settled  and  discharged  in  1851, 
even  though  half  of  the  debt  was  merely  forgiven,  I  cannot 
see  how  a  court  could  make  a  new  agreement  for  the  parties, 
in  the  absence  of  any  proof  of  a  modification  of  the  original 
contract  between  themselves. 
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I  think  Judge  Dalt  has  correctly  held  on  the  subject  of  in- 
terest. The  mutual  business  accounts  between  the  parties 
were  settled  and  closed  in  1851.  Therefore,  as  he  has  shown 
bj  argument  and  authority,  the  reason  for  the  rule  allowing 
compound  interest  ceased  to  exist. 

I  am  also  of  opinion  that  plaintiff  was  not  allowed  to  trespass 
upon  the  fair  limits  of  this  controversy  as  drawn  by  the  plead-  * 
ings.  Plaintiff  relies  upon  the  original  assignment  of  1846, 
audit  was  within  the  scope  of  his  complaint  to  show  that  the 
indebtedness  of  the  parties,  then  existing,  and  to  accrue  from 
subsequent -mutual  mercantile  transactions,  had  been  liqui- 
dated and  settled  in  .1851,  so  that  the  clause  reserving  the 
policy  to  the  insured  and  his  personal  representatives  became 
operative.  . 

BoOKBTAYEB,  J.,  coucurred. 

Judgment  affirmed,  with  costs. 


John  H.  Spbikoer,  Respondent,  against  Julius  Bien  et  ah^ 

Appellants. 

(Decided  June  2d,  1890.) 

Tn  an  action  to  restrain  the  defendants  from  using  a  certain  name  and  trade^ 
mark,  and  for  an  accounting  for  moneys  collected  under  that  name,  the 
judgment  was  for  that  relief  only  ;  but  among  the  findings  of  fact  was  a 

.  finding  that  the  plaintiffs  had  employed  one  of  the  defendants  to  sell  plaint- 
iffs'goods  on  a  certain  commission,  as  to  which  there  was  no  issue  of  fact. 
Htldy  that  such  finding  was  immaterial,  and  not  res  Judicata  against  such 
defendant  as  to  the  terms  of  his  employment  in  a  subsequent  action  by 
him  against  the  plaintiffs. 

As  a  reply  to  an  answer  is  required  by  section  514  of  the  Code  of  CivU  Pro- 
cedure only  where  a  counterclaim  is  pleaded,  new  matter  in  an  answer, 
not  stating  a  counterclaim,  is  deemed  controverted,  and  may  be  traversed 
or  avoided  in  any  way. 

In  an  action  for  an  accounting,  defendants  set  up  a  counterclaim.  An  in- 
terlocutory judgment  for  plaintiff,  rendered  before  any  evidence  had  been 
given  in  regard  to  the  counterclaim,  contained  a  clause  dismissing  the 
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oounterclaim.  Held^  on  atfimiing  the  Judgment  on  appeal,  that  such 
clause  should  be  stricken  from  it,  and  defendants  be  allowed  to  litigate 
their  counterclaim  upon  the  accounting. 

Appeal  from  an  interlocutoiy  judgment  of  this  court  en- 
tered on  the  decision  of  the  judge  on  a  trial  by  the  court 
without  a  jury. 

The  facts  are  stated  in  the  opinion. 

Franklin  Bien^  for  appellants. 

Palmer^  Boothhy^  ^  Gildersleeve^  for  respondent. 

BooKSTAVBB,  J. — Tliis  is  an  action  in  equity  brought  by 
the  plaintiff  against  the  defendants,  constituting  the  firm  of 
Julius  Bien  &  Co.,  for  an  accounting  as  to  moneys  received 
by  them  since  May  4th,  1889>  upon  orders  for  tlieatricar  en- 
graving procured  by  the  plaintiff  for  them  prior  to  that  time, 
under  a  contract  by  wliich  they  agreed  to  pay  the  plaintiff 
ten  per  cent,  on  all  moneys  received  by  them  on  orders  for 
such  engraving  brought  by  the  plaintiff  to  them,  wliicli  ten 
per  cent,  was  to  be  paid  as  such  moneys  were  received  by  the 
defendants  from  such  orders. 

All  the  material  allegations  in  the  complaint,  except  the 
terms  of  the  agreement  and  the  allegation  that  there  was 
anything  due  the  plaintiff,  were  either  admitted  by  the  answer 
or  upon  the  trial  of  the  action.  And  the  findings  of  fact  in 
respect  to  that  agreement  made  by  the  learned  Chief  Justice 
were  fully  supported  by  the  evidence  in  the  case.  Indeed, 
we  do  not  understand  the  appellants  to  seriously  challenge 
any  of  them  upon  this  appeail. 

But  the  defendant  claims  that  a  judgment  in  an  action  in 
the  Supreme  Court  between  the  same  parties  and  others,  is  a 
bar  to  the  plaintiff's  claim  here,  and  is  res  adjudicata  as  against 
the  plaintiff  upon  the  question  as  to  what  his  agreement  with 
the  defendants  was.  That  action  was  commenced  in  the 
Supreme  Court  by  the  defendants  in  this,  as  plaintiffs,  against 
the  plaintiff  in  this  action  and  others,  as  defendants,  to  restrain 
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them  f i-oin  the  use  of  a  certain  name  an^  trademark,  and  from 
doing  business  under  that  name  or  collecting  moneys  there- 
under, and  for  an  accounting  for  the  moneys  theretofore  col- 
lected under  that  name,  and  for  no  other  relief ;  and  the 
judgment  in  that  action  was  for  that  relief  and  tliat  only. 
The  allegation  in  the  complaint  in  the  action  in  the  Supreme 
Court,  in  regard  to  what  the  compensation  to  the  plainti£F  iu 
this  action  should  be,  was  substantially  as  alleged  by  the 
plaintiff  in  his  complaint  in  this  action ;  and  the  plaintiff's 
answer  in  tlie  Supreme  Court  action  admitted  that  allega- 
tion. There  was  therefore  no  issue  of  fact  to  be  tried  upon 
that  question  in  that  action ;  and  the  terms  of  the  agreement 
in  respect  to  compensation  were  only  alleged  in  the  complaint 
in  the  Supreme  Court  action  as  one  of  the  links  in  the  chain 
upon  which  the  right  to  an  injunction  was  founded.  Not- 
withstanding this,  the  plaintiffs  in  the  Supreme  Court  action 
procured  from  the  judge  who  tried  it  the  following  finding 
of  fact : — 

**^  Eleventh.  That  these  plaintiffs,  and  the  said  James  Mit^ 
obeli  as  well  as  these  plaintiffs,  agreed  to  employ  and  did 
employ  the  said  John  H.  Springer,  for  which  he  was  to  receive 
ten  per  cent,  as  aforesaid,  which  said  commission  should  be 
paid  to  him  as  long  as  he  remained  in  the  employ  of  the  de- 
fendants and  the  said  James  Mitchell  prior  to  December  11th, 
1888,  and  with  these  plaintiffs  since  that  time.'* 

The  eighth  finding  of  fact  in  that  action  contains  a  similar 
finding.  Obviously  this  finding  was  not  a  mateiial  matter 
within  the  issue  which  was  expressly  litigated  and  determined 
in  the  Supreme  Court  action,  nor  was  it  comprehended  or 
involved  in  that  action,  as  no  judgment  whatever  could  have 
been  rendered  in  favor  of  the  defendant  in  that  action  for  his 
claim  in  this. 

The  only  question  to  be  determined  in  that  action  waa 
whether  the  defendants  in  it  had  wi'ongfuUy  used  the  name 
and  trademark  then  in  controversy,  and  whether  they  should 
be  enjoined  from  the  further  use  of  them. 

OampbeU  v.  Cansaliis  (26  N.  Y.  613),  was  an  action  brought 
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to  foreclose  a  mortgage.  The  defeuse  set  up  payment.  On 
the  trial  the  plaintiffs  claimed  that  prior  to  the  commence- 
ment of  that  action  an  action  had  been  beguA  by  the  defend- 
ant therein  against  the  plaintiff's  assignor,  to  cancel  the  more- 
gage  on  the  ground  that  it  had  been  paid,  and  that  in  such 
action  the  referee  to  whom  it  was  referred  found  that  the 
mortgage  had  not  been  paid  and  that  thei*e  was  due  thereon 
.  the  sum  of  $2,754.88^  and  that  the  complaint  in  that  action 
had  been  dismissed  with  costs.  The  referee  in  the  action  to 
foreclose  the  mortgage  held  that  the  prior  judgment  was 
binding  to  the  extent  that  it  found  that  the  mortgage  had 
not  been  paid,  but  that  the  finding  of  the  referee  in  the  prior 
action  that  there  was  due  on  the  mortgage  the  sum  above 
mentioned,  being  an  immaterial  finding  and  not  embraced 
within  the  issues,  was  no  evidence  whatever  of  the  amount 
due  and  was  not  res  adjudieata  upon  that  point.  The  referee's 
report  was  confirmed,  and  on  appeal  afiBrmed  by  the  General 
Term  and  the  Court  of  Appeals.  The  Court  of  Appeals  held 
that,  inasmuch  as  the  finding  of  the  referee  in  the  prior  action 
as  to  the  amount  due  was  an  immaterial  finding  and  upon  a 
matter  not  raised  in  the  pleadings,  it  was  not  res  adjudieata 
between  the  parties ;  that  the  pleadings  in  that  action  *^  did 
not  directly  or  necessarily  require  the  referee  to  find  or  report 
how  much  was  due  on  the  ^mortgage  .  .  .  But  the  evidence 
and  inquiry  as  to  the  amount  due  was  merely  incidental  or 
collateral  to  the  issue  whether  anything  was  due.  And  it 
would  appear  from  the  cases  before  cited  that  the  principle 
of  res  adjudieata  does  not  apply  to  mattera  raised  only  inci- 
dentally or  collaterally."  See  also  People  v.  Johnson  (38 
N.  Y.  68). 

Hence  the*  learned  judge  who  tried  the  case  committed  no 
error  in  finding  as  he  did  in  respect  to  the  findings  of  fact 
and  of  law  presented  to  him  bearing  upon  that  subject. 

Appellants  also  contend  that  inasmuch  as  in  the  XXiIst 
seotion  of  the  answer  they  alleged  that  the  i^reement  in  the 
complaint  stated,  by  its  terms,  was  not  to  be  performed  within 
one  yeai-  from  the  making  thereof,  and  that  there  was  no  note 
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or  memorandum  in  writing  of  the  agreement,  and  inasmuch 
as  there  was  no  reply  to  this  allegation,  that  therefore  the 
defense  was  admitted,  and  this  action  should  not  be  main- 
tained by  reason  thereof. 

The  first  answer  to  this  contention  is  that  section  514  of  the 
Code  only  requires  replies  to  auswera  where  a  counterclaim 
is  set  up.  This  was  not  a  counterclaim,  but  a  defense,  re- 
quiring no  answer.  New  matter  in  an  answer,  not  stating  a 
counterclaim,  is  deemed  controverted  and  may  be  traversed 
or  avoided  in  any  way  (Arthur  v.  Homestead  Fire  Ins.  Co.^ 
78  N.  Y.  462). 

But  even  if  this  were  not  so,  from  the  time  of  the  passage 
of  the  statute  of  frauds  to  the  present  day,  no  case  can  be 
found  which  adjudicates  that  a  party  may  not  recover  for  work 
actually  done  or  services  rendered  under  a  contract  obnox- 
ious to  such  statute,  and  this  action  is  to  recover  for  money 
earned,  and  not  for  future  or  prospective  damages  arising 
from  a  breach  of  contract. 

None  of  the  exceptions  to  the  admission  or  exclusion  of 
evidence  were  argued  on  this  appeal,  either  orally  or  in  the 
briefs  of  counsel,  and  they  therefore  do  not  requiie  any 
examination. 

The  defendants  in  their  answer  set  up  a  counterclaim. 
On  the  trial  no  evidence  was  given  in  regard  to  it,  nor  in- 
deed had  the  time  arrived  to  give  such  evidence.  But  the 
plaintiff  at  the  close  of  the  case  moved  to  dismiss  the  issue 
made  by  the  answer  as  far  as  the  counterclaim  was  concerned. 
The  court  very  properly  denied  the  motion.  Manifestly 
through  some  inadvertence,  the  learned  judge  who  tried  the 
case  signed  the  fourth  conclusion  of  law  presented  by  the 
plaintiff,  as  follows:  *^The  plaintiff  is  entitled  to  have  judg- 
ment against  the  defendants  dismissing  the  counterclaim  set 
forth  in  the  answer  and  supplemental  answer  herein."  And 
the  judgment  contains  the  following :  ^^  And  it  is  further  ad- 
judged that  the  counterclaim  set  forth  in  the  answer  and  the 
supplemental  answer  of  the  defendant  herein  be  and  the 
same  is  hereby  dismissed."     This  clause  should  be  stricken 
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from  the  judgment  so  as  to  allow  the  defendants  to  litigate 
their  counterclaim  upon  the  accounting  if  so  advised.  As 
thus  modified  the  judgment  should  be  affirmed,  but,  under 
the  circumstances,  without  costs  of  this  appeal  to  either  party 
as  against  the  other 


J.  F.  Dalt,  J.,  concurred. 
Judgment  accordingly. 


Aabon  Stoka,  Appellant,  agaimt  John  Thaden,  Respon- 

dent* 

(Decided  June  2d,  1800.) 

A  receipt,  signed  by  defendant,  for  a  sum  of  money,  paid  him  by  plaintiff, 
recited  that  it  was  in  part  payment  for  a  certain  house,  the  price  of  which 
was  specified,  subject  to  mortgage.  When  the  i>arties  subsequently  met  to 
execute  the  contract,  it  was  discovered  that  plaintiff  had  intended  to  pur^ 
chase  the  fee,  which  defendant  could  not  convey,  having  only  a  leasehold 
of  the  ground.  Held^  that,  on  proof  of  the  fact,  plaintiff  might  recover 
back  the  part  i>ayment. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Seventh  Judicial  District. 


The  facts  are  stated  in  the  opinion. 

Benno  Loewy^  for  appellant. 

Lanffbein  Bros.  ^  Langbein^  for  respondent. 

Per  Curiam. — [Present,  Larrbmore,  Ch.  J.,  and  Allen 
and  BooKSTAYBU,  JJ.] — The  basis  of  this  action  rests  upon 
the  following  receipt : — 

"  Received  from  Aaron  Stone  twenty-five  dollars  (f 26)  • 
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tl)e  same  is  part  payment  for  house  508  West  47th  street,  the 
price  to  be  $21,000  (twenty-one  thousand  dollars).  Subject 
to  mortgage. 

L.  W.  Thaden, 
L.  Thaden/' 
and  signed  only  by  the  defendant. 

It  may  be  premised  that  in  this  case  at  least  it  was  under- 
stood to  be  a  contract.  The  pai*ties  subsequently  met  to 
execute  the  contract  of  the  sale  of  the  premises  in  dispute, 
when  it  was  first  discovered  that  their  minds  had  not  met 
upon  the  transaction  involved. 

It  is  an  elementary  principle  of  law  that  a  receipt  may  be 
explained.  This  rule  was  sought  to  be  applied  in  the  present 
litigation. 

Is  it  reasonable  to  suppose  that  the  plaintiff  only  intended 
to  purchase  the  ^^  bricks  and  mortar  '*  of  the  structure,  which 
upon  its  removal  from  the  soil,  according  to  the  testimony 
upon  the  trial,  was  absolutely  worthless?  An  issue  was 
raised  upon  the  fact  as  to  the  cost  of  the  building,  but  the 
evidence  upon  this  point,  if  material  for  any  purpose,  should 
have  been  restricted  to  its  actual  market  value,  and  the 
exception  upon  this  point  was  well  taken. 

It  is  claimed  that  the  disputed  question  of  fact  as  to  what 
was  intended  to  be  sold,  having  been  decided  adveraely  to  the 
defendant,  is  not  reviewable  upon  appeal.  In  ordinary  cases 
this  principle  is  always  upheld,  but  when  it  appeara  from  the 
whole  evidence  that  the  intention  of  the  parties  to  a  contract 
is  in  doubt  or  misunderstood,  a  review  of  the  facts  is  not  only 
allowable  but  justified. 

There  was  nothing  in  the  receipt  to  apprise  the  plaintiff 
that  the  house  stood  upon  leasehold  ground,  or  the  period  of 
its  duration.  For  aught  that  appeal's,  the  lease  might  have 
expired  the  day  after  his  purchase. 

A  contract  for  the  sale  of  real  estate  should  be  specific  in 
terms.  No  supposed  general  knowledge  of  a  purchaser,  as  to 
the  character  and  restrictions  of  any  locality,  can  be  legally 
presumed. 


L 
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A  house  affixed  to  the  freehold  is  a  part  of  and  passes  with 
it  (  Ward  v.  Kilpatrick,  86  N.  Y.  418). 

The  receipt  was  but  a  preliminary  to  the  contract,  and  the 
provisions  of  the  statute  of  frauds  are  applicable  iCagger  v. 
Lansing,  48  N,  Y.  650 ;  Baldwin  v.  Palmer,  10  N.  Y.  282). 
The  plaintiff  upon  the  evidence  was  entitled  to  recover  the 
amount  paid  on  account  of  the  purchase. 

It  is  possible,  however,  that  the  defendant,  on  a  retrial,  may 
be  able  to  make  a  stronger  case. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 


Clara  Totten,  Respondent,  against  Cassitjs  H.   Read, 

Appellant. 

(Decided  Jane  2d,  1890.) 

Although,  in  an  action  for  breach  of  promise  of  marriage,  evidence  showing 
defendant's  financial  condition  is  material,  testimony  by  plaintiff  to  dec- 
larations by  defendant  that  he  was  the  only  heir  of  his  uncle,  who  would 
leave  a  large  estate  to  him,  and  that  she  heard  that  he  was  a  very  rich 
man,  is  not  admissible. 

Appeal  from  a  judgment  of  this  court  entered  on  the  ver- 
dict of  a  jury  and  from  an  order  denying  a  motion  for  a  new* 

trial. 

The  facts  are  stated  in  the  opinions. 
Esek  Cotcen,  for  appellant. 
A.  W.  Tenney,  for  respondent. 

Larremore,  Ch.   J. — This  is   an  action   for  breach  of 
promise  to  marry.     The  first  ground  upon  which  the  distin- 
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guished  counsel  for  appellant  asks  to  reverse  the  judgment  in 
plaintiff's  favor  is  that  the  weight  of  evidence  to  support  the 
second  promise  upon  which  she  now  relies  is  strongly  in  favor 
of  defendant.  But  I  cannot  subscribe  to  this  view.  It  is  true 
that  this  agreement  of  September  22d,  1884,  rests  substan- 
tially on  the  testimony  of  plaintiff  herself.  But  if  her  personal 
motive  for  so  testifying  is  very  obvious,  that  of  the  witnesses 
who  contradict  her  is  equally  apparent.  The  latter  consist 
of  defendant  and  persons  closely  affiliated  to  him.  Plaintiff's 
ground  for  recovery  on  this  second  cause  of  action  is  that  the 
new  promise  made  on  September  22d  constituted  the  con- 
sideration for  the  release  of  the  then  existing  claim.  The 
form  of  release  would  seem  to  bear  out  this  contention.  The 
consideration  therein  named  is  ^^  one  dollar  and  other  valuable 
consideration."  It  is  not  at  all  likely  that  plaintiff,  after  mak- 
ing a  demand  based  upon  such  serious  grounds  as  she  alleged 
for  her  first  cause  of  action,  would  without  some  strong  motive 
surrender  all  her  rights.  Unless  she  relied  upon  such  new 
promise  it  is  difficult  to  discover  what  the  consideration  mov- 
ing to  her  was.  Counsel  for  appellant  contends  that  it  was 
the  $1,200  paid  to  her  mother.  But  Mi*s.  Cocks  also  had  a  suit 
pending  against  defendant  with  others,  growing  out  of  the 
general  facts  set  up  in  plaintiff's  suit,  and  such  payment  was 
the  consideration  for  a  general  release  from  the  mother,  ex- 
ecuted simultaneously  with  plaintiff's  release.  Tliis  money 
was  paid  with'  considerable  ceremony,  after  having  been 
formally  counted  by  the  notary  in  her  presence,  to  Mrs.  Cocks 
personally.  It  is  argued  that  such  payment  must  have  in 
reality  enured  to  plaintiff's  benefit  and  been  in  effect  a  con- 
sideration for  her  release,  because  Mrs.  Cocks'  claim  was 
groundless  in  law.  Nevertheless  Mi*8.  Cocks  had  brought  a 
suit  for  it  which  she  discontinued;  and  whether  or  not  she 
could  have  been  successful  is  immaterial,  if  defendant  chose 
to  pay  her  something  to  have  the  litigation  dropped.  It  is 
alleged  that  Mrs.  Cocks  had  spent  considerable  money  in 
prosecuting  such  suit,  and  would  not  consent  to  its  discon- 
tinuance without  being  compensated  for  her  actual  outlay. 
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Certaiuly  there  is  nothing  grossly  improbable  in  the  jury's 
finding  that  a  new  engagement  was  entered  into  on  Septem- 
ber 22d,  1884,  at  which  time  all  old  scores  between  all 
parties  were  wiped  out. 

The  trial  judge  did  not  err  in  the  admission  of  the  decla- 
rations of  the  witness  Peshall.  It  appears  that  he  was  defend- 
ant's confidential  friend  and  general  go-between  in  his 
relations  with  plaintiff,  arranging  interviews  and  carrying 
messages  and  lettei-s  back  and  forth.  There  is  no  good  rea- 
son why  the  ordinary  principle  of  agency  on  this  subject 
should  not  apply. 

Objection  was  also  made  to  testimony  tending  to  show  de- 
fendant's financial  circumstances.  It  is  well  settled  that 
evidence  of  this  chai-acter  is  material  in  actions  for  breach  of 
promise,  as  it  tends  to  show  what  the  plaintiff  has  lost  in  the 
way  of  maintenance,  support,  and  position  by  defendant's 
refusal  to  fulfill  the  engagement(£9i2/fen  v.  McConnelU  30 
N.  Y.  285 ;  Lawrence  v.  Cook^  66  Me.  187 ;  Miller  v.  Rosier^ 
31  Mich.  475;  Bennett  v.  Beam,  42  Mich.  346;  Watson  v. 
Watson,  63  Mich.  168 ;  Kelley  v.  Eiley,  106  Mass.  389). 

Nevertheless,  the  plaintiff  was  allowed  to  testify  as  to  al- 
leged declarations  of  defendant,  to  the  effect  that  he  was  the 
only  heir  of  his  uncle,  who  would  leave  a  large  estate  to  him. 
This  evidence  was  clearly  immaterial,  and  we  cannot  say  that 
it  did  not  materially  increase  the  amount  of  the  verdict 
rendered. 

In  Miller  v.  Roster  (supra)  one  of  the  reasons  for  reversal 
was  that  plaintiff  had  been  allowed  to  show  the  value  of  a 
farm  owned  by  defendant's  father.  The  ground  upon  which 
this  evidence  had  been  allowed  was  that  the  defendant  had 
made  statements  to  plaintiff  that  his  property  was  invested 
in  the  farm.  But  even  under  such  circumstances,  which 
rendered  the  argument  for  the  admissibility  of  the  evidence 
a  much  stronger  one  than  can  be  advanced  in  the  case  at  bar, 
the  Supreme  Court  of  Michigan  held,  Judge  Cooley  writing 
the  opinion,  that  this  evidence  ^^only  went  to  show  the 
father's  circumstances,  which  were  wholly  immaterial  to  the 


NEW  YORK— JUNE,  1890.  286 


Totten  V.  Bead. 


case  on  trial."  Evidence  of  the  pecuniary  resources  of  an 
uncle  to  whose  estate  the  defendant  is  not  shown  to  have 
added  anything,  and  who  is,  moreover,  legally  entitled  to 
devise  and  bequeath  his  estate  to  any  person  other  than  de- 
fendant, is  even  more  irrelevant ;  and  its  reception  was  sub- 
stantial error. 

We  think  it  was  also  erroneous,  under  the  pretense  of 
proving  defendant's  general  reputation  for  wealth,  to  allow 
plaintiffs  answer  to  stand — ^^  I  heard  that  he  was  a  very  rich 
man."  I  cannot  see  that  this  tends  to  establish  general  rep- 
utation. She  may  have  ^'  heard ''  it  only  once  from  a  single 
person.  This  should  have  been  stricken  out  on  defendant's 
motion ;  as  the  record  stands  it  is  the  baldest  ^^  hearsay." 

In  my  opinion  declarations  of  the  defendant  himself  as  to 
specific  property,  real  and  personal  he  owned  or  had  purchased, 
would  be  admissible.  They  would  come  in  under  the  general 
rule  admitting  a  party's  own  statements  against  him  which 
tend  to  prove  a  material  fact.  I  do  not  understand  that  the 
intimation  in  Kniffen  v.  McConnell  (jmpra  at  page  288),  that 
evidence  of  this  kind  might  be  objectionable,  was  intended  to 
apply  to  a  case  where  it  was  confined  to  defendant's  admis- 
sions. 

Nevertheless  for  the  errors  above  pointed  out  a  new  trial 
must  be  had.  The  irrelevant  evidence  was  obviously  intro- 
duced solely  to  increase  the  damages.,  and  the  verdict  is  suffi- 
ciently large  to  make  it  seem  probable  that  it  was  an  in- 
fluential factor  in  the  result. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

BooKSTAYEB,  J. — As  the  judgment  in  this  action  must  be 
reversed  on  the  gi*ounds  hereinafter  stated  and  a  new  tiial 
had,  I  prefer  to  express  no  opinion  on  the  reasonableness  of 
plaintiff's  position  or  whether  or  not  it  is  sustained  by  the 
weight  of  evidence  ;  nor  do  I  desire  to  express  any  opinion 
as  to  the  motives  which  may  have  induced  her  to  execute 
the  release  of  the  first  cause  of  action  set  up  in  the  complaint. 
Neither  am  I  clear  that  the  witness  Pedhall  was  the  agent  of 
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the  defendant  in  such  a  sense  as  to  allow  his  declarations  to 
be  received  in  evidence.  The  testimony  on  all  these  points 
may  be  greatly  varied  on  another  trial  and  I  consider  it  pre- 
mature to  discuss  it  now. 

But  I  fully  concur  with  the  learned  Chief  Judge  that  it 
was  error  to  allow  plaintiff^s  evidence  of  defendant's  declara- 
tions that  he  was  the  only  heir  of  his  uncle  who  would  leave 
him  a  large  estate,  for  the  reasons  stated  in  his  opinion.  I 
also  concur  with  him  and  for  the  reasons  he  states,  that  it 
was  error  not  to  strike  out  plaintiffs  reply  to  a  question  that 
**  I  [plaintiff  meaning]  heard  that  lie  was  a  very  rich  man." 
And  on  these  grounds  I  concur  in  the  opinion  that  the  judg- 
ment should  be  reversed  and  a  new  trial  had,  with  costs  to 
abide  the  event. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


Sahttel  Weil,  Appellant,  agaiiut  Joseph  Eahk,  Respon- 
dent. 

(Decided  June  2A,  1800.) 

By  an  interlineation  in  a  lease  it  was  expressly  provided  that  all  repairs  were 
to  be  made  by  the  lessee,  except  those  to  the  exterior  of  the  building;  but 
the  lease  contained  no  provision  as  to  who  should  make  repairs  to  the 
exterior.  Held,  that  evidence  of  a  collateral  agreement,  by  which  the  land- 
lord was  to  keep  the  exterior  in  repair,  was  admissible. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Fifth  Judicial  District. 


The  facts  are  stated  in  the  opinion* 
A.  W,  Benick^  for  appellant. 
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Lewis  Eur$t^  for  respondent. 


Per  Cxtbiah. — [Present,  Labbbmobb,  Ch.  J.,  and  Allen 
and  BooKSTAVAB,  JJ.] — The  action  was  brought  to  recover 
eighteen  dollars  for  money  laid  out  and  expended  by  plaintiff 
for  the  defendant  in  repaiMng  the  roof  of  a  house  leased  by 
the  defendant  to  the  plaintiff.  The  lease  expressly  provided 
that  all  the  repairs  were  to  be  made  by  the  lessee  except 
those  to  the  exterior  of  the  building,  but  there  was  no  pro- 
vision in  the  lease  that  the  landlord  should  make  those  repairs. 
Had  this  been  the  only  contract  between  the  parties  the 
views  expressed  by  the  justice  in  bis  opinion  would  have  been 
entirely  correct  and  decisive  of  this  case.  But  upon  the  trial 
plaintiff  offered  evidence  tending  to  show  that  there  was  a 
collateral  agreement  made  between  the  parties  by  which  the 
landlord  agi-eed  to  keep  the  exterior  in  repair.  And  the 
provisions  of  the  lease  respecting  the  repairs  are  interlined. 
There  could  have  been  no  object  for  making  this  interline- 
ation restricting  the  tenant^s  obligation  to  keep  in  repair  the 
interior,  for  he  was  bound  to  do  this  without  any  covenants, 
and  therefore  the  interlineation  adds  nothing  whatever  to 
the  lease,  and  as  it  is  entirely  silent  as  to  who  is  to  make 
the  repairs  to  the  outside  of  the  building,  we  think  the  evi- 
dence offered  in  respect  thereto  should  have  been  admitted 
(TFari  v.  Cawdrey,  6  N.  Y.  Supp.  282,  21  N.  Y.  St.  Rep. 
872 ;  Bean  v.  Carletany  6  N.  Y.  St.  Rep.  641). 

The  judgment  should  therefore  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 
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Lizzie  Whitpibij>,  Respondent,  against  The  Broadway 
&  Seventh  Avenue  Railroad  Company,  Appellant. 

V 

(Decided  June  2d,  1890.) 

▲n  order  of  the  General  Term  of  the  City  Court  of  New  York  af&rming  a 
judgment  of  that  court  is  not  an  *'  actual  determination/*  from  which  an 
appeal  may  be  taken  to  this  court,  imder  section  3191  of  the  Code  of  Civil 
Procedure;  the  appeal  lies  from  the  judgment  entered  in  accordance  with 
the  dilutions  of  the  order,  not  from  the  order. 

Appeal  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court* 

The  facts  are  stated  in  the  opinion. 

Joseph  Kunzmarit  for  appellant. 
Louis  F.  Doyle^  for  respondent. 

BiscHOFF,  J. — The  appeal  herein  .is  from  an  order  of  the 
General  Term  of  the  City  Court  of  New  York  affirming  a 
judgment  of  that  court,  and  not  from  the  judgment  of  affirm* 
ance. 

Such  an  order  is  not  appealable  (^Mehl  v.  Vondsrtculbeke^i 
46  N.  Y.  639 ;  Ferris  v-  Aspinwall,  10  Abb.  Pr.  N.  S.  137 ; 
Hollister  Bank  v.  Vail,  15  N.  Y.  698). 

Section  8191  of  the  Code  of  Civil  Procedure,  which  regu- 
lates appeals  from  the  General  Term  of  the  City  Court  to  tliia 
court  and  upon  the  provisions  of  which  the  jurisdiction  of 
this  court  to  review  the  proceedings  of  the  City  Court  de- 
pends, does  not  change  the  general  practice.  The  actual 
determination  referred  to  in  that  section  comprehends  either 
a  judgment  or  final  order,  and  an  order  is  not  final  where  it 
is  but  the  preliminary  step  towards  perfecting  the  determine- 
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tion  of  the  court,  upon  a  pending  controversy.  "In  the  sense 
of  the  Code  an  order  is  deemed  final,  which  closes  the  subject 
matter  to  which  it  relates,  or  it  is  not  final,  when  it  is  a  prep- 
aration to  other  actions.'*  (^Clark  v.  Ooodridge^  44  How. 
Pr.  284). 

An  **  actual  determination  '*  in  an  action  is  the  judgment 
rendered  therein,  and  not  an  order  for  judgment.  And  this 
applies  as  well  to  the  judgment  entered  upon  the  order  of  a 
general  term  as  it  does  to  a  judgment  in  the  first  instance. 

Subdivision  one  of  section  3191  above  referred  to  specifi- 
cally permits  an  appeal  to  this  court  from  a  final  judgment 
upon  an  appeal  to  the  General  Term  of  the  City  Court,  and 
the  general  provisions  of  that  section,  allowing  an  appeal 
from  an  order  affecting  a  substantial  right  or  involving  some 
part  of  the  merits,  are  not  controlling  upon  the  specific  pro- 
vision for  an  appeal  from  a  final  judgment.  An  order  for 
such  a  judgment  is  of  an  interlocutory  nature,  and  an  appeal 
from  the  judgment  also  brings  up  the  order  for  review.  The 
case  is  in  all  respects  similar  to  an  order  for  judgment  upon 
a  demurrer.  In  such  a  case  it  is  not  the  order  which  deter- 
mines the  action,  but  the  judgment  entered  in  accordance 
with  the  directions  of  the  order.  And  the  appeal  lies  from 
the  judgment  and  not  the  order  (Elwell  v.  Johnson^  74 
N.  Y.  80). 

The  omission  to  appeal  from  the  judgment  of  affirmance 
upon  the  order  of  the  General  Term  of  the  City  Court  leaves 
this  court  without  authority  to  review  its  proceedings,  and 
this  appeal  must  therefore  be  dismissed,  with  costs. 

Labbemore,  Ch.  J.,  and  J.  F.  Daly,  J.,  concurred. 

Appeal  dismissed,  with  costs. 

19 
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Wbittemore  v.  Judd  L.  &  S.  O.  Oo. 


William  L.  Whittemorb,  as  Administrator,  etc.,  of  Henry 
W.  Hubbell,  Deceased,  Appellant,  against  The  Judd  Lin- 
8BBD  &  SPEBBf  OiL  COMPANY  et  ol.^  Respondents. 

(Decided  June  2d,  1890.) 

In  an  action  against  H.  and  T.  on  a  joint  liability,  H.  made  default,  and 
Judgment  was  rendered  against  T.  on  trial  by  a  referee;  but  the  plaintiff 
entered  a  several  Judgment  against  each  of  them.  Subsequently  the 
plaintiff  assigned  to  L.  its  judgment  so  entered  against  T.,  with  all  its 
claims  against  T.  individually,  expressly  reserving  its  rights  against  the 
Joint  property  of  T.  and  H.  and  the  individual  property  of  H.  L.,  after- 
wards, as  owner  of  the  claims  of  the  plalntiflf  against  T.  and  H.,  executed 
a  release  thereof  to  H. ;  and  thereafter  the  pUiintiff  assigned  to  L.  all  i(e 
claims  against  the  joint  property  of  T.  and  H.  The  plaintiff  having.after- 
wards  issued  execution  on  the  Judgment  against  H.,  he  brought  suit  to 
restrain  its  collection,  claiming  that  he  was  discharged  by  the  release  of 
L.,  on  the  ground  that  the  Judgment  should  be  regarded,  in  equity,  as 
Joint.  Heldy  that  he  could  not  complain  that  the  plaintiff  therein  sought 
to  take  advantage  of  the  fact  that  it  was  too  late  to  correct  the  error  in 
the  entry  of  the  Judgment. 

Towards  the  end  of  the  trial  of  such  action  to  restrain  enforcement  of  the 
execution,  a  motion  was  made  to  amend  the  complaint  so  that  L.,  who 
was  a  party  defendant,  might  be  compelled  personally  to  indemnify  H.  if 
payment  of  the  Judgment  should  be  enforced.  Held,  that  this  was  prop- 
erly refused,  as  such  amendment  would  introduce  a  caus^  of  action  which 
was  not  consistent  with  the  original  cause  of  action,  and  as  to  which, 
being  a  cause  of  action  for  damages  for  fraud  or  cjleceit,  L.  would  be  en» 
titled  to  a  trial  by  Jury. 

Appeal  from  a  judgment  of  this  court  entered  on  the  dis- 
missal  of  the  complaint  on  trial  by  the  court  without  a  jury. 

The  facts  are  stated  in  the  opinion, 

William  C.  De  Witt  and  Edw,  A.  Smith,  for  appellant 


Joseph  E.  Choate,  for  respondent  The  Judd  Linseed  and 
Sperm  Oil  Company. 

Daniel  D.  Lord  and  S.  P.  Nash,  for  respondent  Lord. 
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BooKSTAYER,  J. — In  1868  the  defendant,  tbe  oil  company, 
commenced  an  action  against  Heniy  W.  Hubbell  and  Robert 
L,  Taylor,  to  recover  a  certain  sum  alleged  to  be  due  from 
them  as  copartners.  Hubbell  made  default,  and  Taylor  put 
in  an  answer  denying  his  copartnership  with  Hubbell  and  his 
liability.as  such  copartner.  The  issues  thus  raised  were  tried 
before  the  late  Judge  Emott  as  referee,  who  reported  in  favor 
of  the  oil  company  against  Hubbell  for  $40,950.29  and  against 
Taylor  for  $43,420.70.  Upon  this  report  the  company  on  the 
27th  of  April,  1872,  entered  judgment  against  Hubbell  and 
Taylor  separately  for  the  respective  amounts  above  mentioned, 
at  the  same  time,  and  by  means  of  the  same  record  or  judg- 
ment roll,  although  there  can  be  no  doubt  that  the  cause  of 
action  alleged  in  the  complaint  and  found  by  the  referee  was 
a  joint  liability  on  the  part  of  both  defendants  as  copartners. 

This  action  in  equity  was  brought  by  Hubbell  in  his  life- 
time  to  have  that  judgment  declared  satisfied  and  discharged, 
and  to  enjoin  the  defendants  from  enforcing  or  collecting  the 
same  from  him  or  his  estate.  During  the  pendency  of  the  ac- 
tion Hubbell  died,  and  it  was  revived  in  the  name  of  the  present 
plaintiff,  his  administrator,  etc. 

In  October,  1867,  Hubbell  and  Taylor  executed  assignments 
of  their  separate  property  and  also  an  assignment  of  their  joint 
property  to  John  R.  Gardner,  Alexander  P.  Irvin,  and 
Charles  A.  Sherman,  and  in  February,  1868,  the  defendant 
herein,  the  oil  company,  and  the  assignees,  entered  into  an 
agreement  by  which  the  latter  guaranteed  to  the  former  that 
in  case  it  established  the  liability  of  Taylor  to  pay  its  demands 
in  the  fii'st-mentioned  action  it  should  receive  fifty  per  cent, 
of  such  demands  as  a  separate  composition  on  the  part  of 
Taylor,  and  in  full  satisfaction  of  all  their  claims  and  demands 
against  him  or  his  estate ;  and  thereupon  the  company  agreed, 
pursuant  to  tlie  statute  provided  in  such  case,  to  release 
and  discharge  Taylor  and  his  individual  estate  from  all  further 
.claims,  reserving  for  itself,  however,  anything  that  might  re- 
main due  on  its  claims  against  Hubbell  and  his  individual 
estate  and  against  the  joint  estate  of  Hubbell  and  Taylor. 
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After  the  entry  of  the  judgments  above  mentioned,  and  on 
or  about  the  15th  of  August,  1872,  the  oil  company  assigned 
to  the  defendant  Lord  in  consideration  of  $16,750,  all  its 
claims  and  demands  against  Taylor  individually  and  against 
his  individual  estate,  and  all  its  right,  title  and  interest  in  the 
judgment  before  mentioned  as  entered  against  Taylor  for  the 
sum  of  $43,420.70,  and  all  its  right,  title  and  interest  in  and 
to  the  moneys  due  and  to  grow  due  under  the  same  from 
Taylor  or  his  individual  estate.  The  assignment  then  con- 
tained this  clause,  viz. :  ^^  And  it^  is  expressly  understood  that 
the  said  Judd  Linseed  and  Sperm  Oil  Company  are  to  retain 
and  do  hereby  expressly  reserve  all  their  claims  and  rights  of 
every  nature  against  the  joint  property  and  estate  of  Robert 
L.  Taylor  and  Henry  W.  Hubbell,  and  against  the  individual 
property  and  estate  of  Henry  W.  Hubbell,  it  being  intended 
hereby  to  transfer  only  such  and  any  such  claims  as  they  may 
have  against  the  said  Robert  L.  Taylor  individually,  and  his 
individual  estate,  in  whatever  way  the  same  may  be  made 
available  for  the  payment  thereof." 

On  the  80th  of  September,  1873,  the  oil  company  released 
the  assignees  of  Hubbell  and  Taylor  from  all  claims  and  de- 
mands which  it  might  have  against  them,  which  release  ex- 
pressly reserved  the  oil  company's  rights  against  Hubbell 
individually,  or  against  any  estate  of  his  not  then  in  the  hands 
of  the  assignees. 

On  the  8th  of  August,  1874,  the  defendant  Lord  executed, 
as  owner  and  holder  of  the  claims  of  the  oil  company  against 
Taylor  and  Hubbell,  a  release  thereof  to  Hubbell.  In  October. 
1874,  the  oil  company  assigned  to  Lord  all  their  claims  and 
rights  of  every  nature  against  the  joint  property  of  Taylor 
and  Hubbell  in  the  hands  of  their  assignees  under  the  before 
mentioned  judgment  for  $48,420.70,  giving  Lord  full  power 
to  ask  and  demand  the  same  from  the  assignees  of  said  joint 
estate,  or  from  any  person  or  persons  whomsoever,  excepting 
as  against  Hubbell  and  any  individual  or  joint  estate  there* 
after  realized  by  him. 

In  April,  1876,  the  oil  company  issued  an  execution  against 
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the  property  of  HubbelU  upon  the  before-mentioned  judgment 
of  ^0,930.29,  claiming  that  the  sum  of  925,060.20  was  still 
due  thereon.  Thereupon  plaintiff's  intestate  commenced  this 
action  to  prevent  its  collection. 

The  case  was  first  tried  in  the  Equity  Term  for  November, 
1876,  before  Chief  Justice  Van  Brunt,  then  one  of  the  judges 
of  this  court.  He  dismissed  the  complaint,  on  the  ground 
that  the  oil  company  never  parted  with  its  title  to  the  judg- 
ment against  Hubbell  by  reason  of  the  assignments  before 
stated,  and  that  the  defendant  Lord  did  not  have  power  to 
release  Hubbell. 

The  evidence  upon  tiiat  trial  was  substantially  confined  to 
the  documents  before  referred  to,  and  the  learned  chief  justice 
substantially  held  that,  inasmuch  as  the  judgment  was  entered 
against  Taylor  and  Hubbell  severally  and  not  jointly,  and  as 
that  judgment  had  never  been  modified,  it  was  conclusive ;  and 
it  was  not  worth  while  to  discuss  what  would  have  been  the 
effect  of  the  i)apei*s  which  had  been  executed  had  the  judg- 
ment been  entered  as  a  joint  judgment,  nor  was  it  necessary 
to  consider  whether  it  ought  to  have  been  so  entered,  because, 
as  he  said,  *4n  construing  the  various  instruments  which  were 
executed,  it  is  necessary  to  be  governed  by  the  actual  condi* 
tion  of  the  record,  and  not  by  what  I  might  think  it  should 

have  been The  judgments  being  several,  I  can  see 

no  reasons  why  the  oil  company  was  not  at  liberty  to  assign 
the  judgment  against  Taylor,  reserving  all  their  rights  against 
Hubbell.  This  it  seems  to  me  is  all  the  oil  company  did  by 
the  assignment  of  August,  1872.  .  ,  .  .  By  this  assignment 
the  defendant  Lord  could  collect  nothing  whatever  from  Hul>- 
bell  or  from  the  joint  estate  of  Hubbell  and  Taylor,  but  was 
restricted  to  the  individual  estate  of  Taylor.'' 

From  the  judgment  entered  on  this  decision  the  plaintiff 
appealed  to  the  Geneml  Term.  Pending  this  appeal,  and  in 
January,  1877,  Hubbell  moved  at  the  Special  Term  of  this 
court,  in  the  action  of  the  oil  company  against  him  and  Tay- 
lor, to  vacate  the  judgment  entered  against  him,  on  the  ground 
that  jadgments  had  been  entered  against  him  and  Taylor  as 
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several  judgments,  whereas  it  should  have  been  joint  against 
both,  or  to  amend  itso  as  to  muke  it  a  joint  judgment.  On  this 
motion  Hubbell  introduced,  as  part  of  the  proceedings,  the 
entire  record  in  this  action,  down  to  and  including  the  decis- 
ion of  Chief  Justice  Van  Brunt.  (See  bound  volume.  Cases 
in  Court  of  Appeals,  Law  Institute.)  The  motion  was  denied, 
and  Hubbell  appealed  from  the  order  denying  it.  He  also 
appealed  from  the  original  judgment. 

All  these  appeals  were  heard  by  the  General  Term  of  this 
court,  in  March,  1878,  composed  of  Chief  Judge  Charles  P. 
Daly,  Judges  Van  Hoesen  and  J.  F.  Daly. 

On  the  appeal  from  the  judgment  entered  on  the  decision 
of  Judge  Van  Brunt,  separate  opinions  were  written  by  each 
of  these  judges.  Judge  J.  F.  Daly  was  for  revei'sal,  on  the 
ground  that  Hubbell  and  Taylor  were  in  the  original  action 
sued  as  joint  debtors  and  asingle  judgment  demanded  aguinst 
them;  the  complaint  charged  them  as  copartners,  Hubbell 
admitted  this  by  failing  to  answer,  and  on  the  issues  by  Tay- 
lor the  referee  had  found  he  was  jointly  and  severally  in- 
debted with  Hubbell,  and  therefore  a  joint  judgment  should 
have  been  entered  against  both  defendants  and  not  separate 
judgments  against  each ;  that  notwithstanding  the  judgment 
had  been  so  entered,  it  should  in  equity  be  regarded  as  a  joint 
judgment  against  both,  and  therefore  the  assignment  of  the  oil 
company  to  Lord  of  their  claim  under  the  judgment  as  against 
Taylor  was  effectual  to  transfer  the  whole  claim  to  Lord,  and 
that  consequently  the  release  to  Taylor  was  operative  to  dis- 
charge Hubbell  from  the  whole. 

Chief  Judge  Daly  and  Judge  Van  Hoesen  in  their  opin- 
ions agreed  with  Judge  Van  Brunt  that  the  judgment  as 
entered  was  several  and  not  joint,  and  they  agreed  that  a  new 
trial  must  be  gmnted,  for  the  reason,  stated  by  Judge  Van 
Hoesen,  that  evidence  had  been  improperly  excluded.  Judge 
Van  Hoesen  concurred  with  Judge  Van  Brunt  to  the  ef- 
fect that  the  judgment  could  not  be  impeached  collaterally  in 
this  action  as  a  separate  judgment,  whether  it  ought  to  have 
been  joint  or  not,  and  thus  expresses  himself,  oa  the  question. 
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of  a  new  trial :  "  Having  carefully  read  all  the  testimony,  I 
am  very  much  dissatisfied  with  the  result  of  the  trial.  It  is 
very  evident  that  the  merits  of  the  case  have  not  been  made 
to  appear.  *  •  •  It  appears  to  be  more  than  probable  that 
some  understanding  existed  between  The  Judd  Oil  Company 
and  Mr.  Geo.  Do  Forest  Lord,  which  led  Lord  to  believe  that 
he  had  a  right  to  give  Hubbell  a  full  and  clear  discharge. 
Mr.  Lord  is  a  man  of  character,  and  a  lawyer  of  ability  and 
experience.  In  August,  1874,  he  gave  Hubbell  a  release  from 
the  judgment.  From  what  did  he  derive  power  to  execute 
such  a  release  ?  The  oil  company  would  have  the  court  be- 
lieve, from  an  assignment  made  in  October,  1874.  Is  it  to  be 
supposed  that  Lord  acted  without  authority  in  August,  1874  ? 
Did  he  execute  the  release  in  August  without  the  right  to  do 
80  ?  And  did  he  in  the  following  October  procure  an  assign- 
ment from  the  oil  company  to  cover  and  conceal  his  want  of 
authority  in  August?  Again,  if  the  assignment,  dated  Octo- 
ber 6ih,  1874,  were  Lord's  only  authority  for  releasing  Hub- 
bell, how  was  it  possible  for  him  to  believe  that  he  was  em- 
powered to  grant  such  a  release,  when  the  assignment  in 
unmbtakable  words  declares  that  the  company  reserves  all  its 
rights  of  every  nature  against  Hubbell  ?  These  are  mattei-s 
which  the  trial  did  not  clear  up,  and  which  the  witnesses  did 
not  explain.  Had  a  more  liberal  line  of  examination  been 
fixed,  it  seems  probable  to  me  that  evidence  might  have  been 
elicited  showing  that  Mr.  Lord  acted  throughout  in  the  best 
of  faith  towards  all  parties,  and  that  the  company,  either  by 
an  oral  assignment  or  by  some  written  instrument  which  has 
been  lost  or  destroyed,  gave  to  Lord  prior  to  August,  1874, 
ample  authority  to  execute  a  release  to  Hubbell." 

The  appeal  of  Hubbell  from  the  judgment  in  the  original 
action  was  dismissed  upon  the  ground  that  the  judgment  was 
regularly  entered  against  Hubbell  upon  his  failure  to  answer, 
and  that  so  far  as  he  was  concerned  no  appeal  would  lie,  and 
that  the  remedy  of  a  party  in  case  of  judgment  entered  against 
him  by  default  was  by  motion  to  vacate  or  correct  it. 

On  the  appeal  from  the  order  denying  the  motion  to  vacate 
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or  amend  the  original  judgment,  three  separate  opinions  were 
also  written :  Chief  Judge  Daly  and  Judge  Van  Hoesen 
concurring  in  reversing  the  order  and  in  directing  an  order 
to  be  made  correcting  the  judgment  by  making  it  a  joint  judg* 
ment  against  both,  Judge  Van  Hoesek  holding  that  there 
was  not  merely  the  iiTCgularity  of  entering  a  separate  judg* 
ment  against  each  defendant,  but  that  there  was  the  unau- 
thorized act  of  entering  judgment  against  one  of  the  defendants 
for  a  larger  sum  than  the  plaintiff  was  entitled  to  recover; 
and  the  Chief  Judge  holding  that  the  judgment  was  wrongly 
entered  as  a  separate  judgment  when  it  should  have  been  en- 
tered as  a  joint  judgaient  for  tho  amount  found  by  the  referee 
to  be  due ;  and  iu  the  coui*se  of  his  opinion,  answering  the  point 
that  inasmuch  as  Hubbell  had  filled  his  bill  to  restrain  the 
prosecution  by  the  Oil  Company  of  proceedings  against  him 
he  must  abide  by  the  result  of  that  action,  said :  ^'  It  appeared 
in  the  equitable  action  that  the  judgment  ought  to  have 
been  entered  up  as  a  judgment  against  both  defendants  jointly 
for  the  same  amount,  but  the  plaintiff  failed  because  it  ap- 
peared by  the  record  that  the  separate  judgments  were  entered 
up  against  each  of  tlie  defendants  for  different  amounts ;"  and 
agreed  with  Judge  Van  Hoesen  that  the  entry  of  the  judg- 
ment was  unauthorized  and  not  irregular  merely.  Judge 
J.  F.  Daly,  in  effect,  held  that  the  judgment  as  entered  was 
ajointjudgment,  and  not  several,  and  there  was  therefore  no 
occasion  to  amend  or  correct  it ;  he  was  therefore  for  the  affirm- 
ance of  the  order  appealed  from. 

From  this  order  made  by  the  General  Term,  an  appeal 
was  taken  by  Hubbell  to  the  Court  of  Appeals.  In  that 
court  the  order  of  the  General  Term  was  revei-sed  and  the 
order  of  the  Special  Term  affirmed,  all  of  the  judges  concurring 
except  the  Chief  Judge,  who  was  for  a  dismissal  of  the  appeal. 
As  before  stated,  tlie  record  of  this  action,  down  to  the  trial 
and  decision  of  Judge  Van  Brunt,  was  before  that  court. 
The  counsel  for  Hubbell  took  the  express  ground  that  the 
error  in  the  judgment  was  not  a  mere  irregularity  but  a  sub- 
stantial error.      The  court  in  its  opinion  says :    .  **  As  the 
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judgment  was  rendered  on  the  27th  of  April,  1872,  and  tlie 
order  did  in  effect  8.et  it  aside  and  was  made  on  motion,  notice 
of  which  was  not  served  until  January,  1877,  it  is  apparent 
that  it  is  necessary  to  determine  whether  the  cause  upon 
which  the  court  acted  was  or  not  an  irregularity  and  nothing 
more."  The  court  then  recited  the  proceedings  in  the  cause 
up  to  judgment,  and  proceeds  :  ^^  The  plaintiffs  at  the  same 
time  and  by  means  of  the  same  recorder  judgment  roll,  took 
judgment  against  the  defendants  separately,  as  stated  in 
the  order  to  show  cause.  This  was  clearly  iiTegular,  but 
we  think  it  was  nothing  more.  The  plaintiffs  did  not  ad- 
here to  the  prescribed  rule  or  mode  of  proceeding,  by 
which  they  were  entitled  to  a  joint  judgment  and  which  a 
due  and  orderly  conduct  of  the  suit  required  them  to  take. 
But  this  defect  was  merely  technical,  and  does  not  affect  any 
substantial  right  of  the  advei-se  party.  It  does  not  in  any 
way  incresise  the  liability  of  the  defendant,  for  upon  each 
partner  rests  an  absolute  liability  for  the  whole  amount  of 
every  debt  due  from  the  partnership ;  and  although  originally 
a  joint  contract  it  may  be  separate  as  to  its  effects.  Though 
all  are  sued  jointly  and  a  johit  judgment  obtained  and  a  joint 
execution  taken  out,  yet  it  may  be  enforced  against  one  only. 
Each  partner  is  answerable  for  the  whole  and  not  merely  for 
his  proportionable  part ;  and  as  the  judgments  were  taken 
against  each  partner  for  a  partnei'ship  debt,  the  partnership 
property  is  bound  to  the  same  extent  as  if  there  had  been  but 
one  judgment  for  the  whole  against  both  partners  ;  nor  does 
the  form  of  the  judgment  in  any  way  affect  the  debtor's  rela- 
tions with  his  copartner,  for  if  he  pays  the  debt  or  judgment, 
he  will  be  entitled  to  contribution  or  to  a  credit  for  the  sum 
paid,  in  any  accounting  respecting  the  partnership  affairs." 

Thereafter  the  case  was  retried  by  Chief  Judge  Larbemore, 
and,  as  he  says  in  his  opinion,  ^^  a  vast  mass  of  evidence  has 
been  taken,  much  of  it,  as  appeared  to  me  when  admitted, 
clearly  immaterial,  but  it  seemed  better  to  allow  plaintiff 
eveiy  opportunity  to  establish  the  parol  assignment  which 
the  learned  judges  had  suspected  had  been  given.    The  re* 
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suit  is  that  I  shall  make  the  same  findings  as  on  the  former 
trial,  there  being  no  sufficient  evidence  to  show  that  any  as- 
signment, either  by  parol  or  in  writing,  of  the  individual  judg- 
ment against  Hubbell,  was  ever  made  to  the  defendant  Lord/' 

Upon  this  appeal,  it  is  unnecessary  to  determine  whether  or 
not  a  parol  assignment  of  the  judgment  in  question  would  be 
good  and  operative,  as  the  learned  justice  who  tried  the  case 
has  found,  and  as  we  think  on  the  evidence  he  was  fully 
justified  in  finding,  that  no  assignment  either  oral  or  written 
was  proved.  We  agree  with  the  teamed  Chief  Justice  that 
much,  if  not  most,  of  the  oral  evidence  admitted  upon  the 
trial  was  immaterial  for  the  purposes  of  establishing  an  assign- 
ment, and  at  most  it  only  went  to  prove  that  Mr.  Lord  was 
the  attorney  or  agent  of  the  oil  company,  and  much  of  it 
Was  incompetent  even  for  that  purpose,  as  agency  cannot  be 
proved  by  the  declarations  of  the  agent,  and  the  evidence 
referred  to  was  merely  evidence  of  what  plaintifPs  witnesses 
recollected  of  Mr.  Lord's  declarations. 

In  order  to  make  the  release  executed  by  Lord  to  Hubbell 
effective,  it  must  have  been  founded  upon  some  assignment, 
either  oral  or  in  writing.  The  release  was  under  seal,  and 
was  required  to  be  under  seal  in  order  to  be  binding,  as  the 
law  only  recognizes  that  method  of  wiping  out  a  debt  without 
payment.  But  it  is  clear  that  this  evidence  did  not  in  any 
way  injure  the  plaintiff,  and  no  further  consideration  of  it  is 
necessary. 

Inasmuch  as  four  of  the  judges  of  this  court  and  at  least 
six  of  the  judges  of  the  Court  of  Appeals  have  held  that  the 
judgments  in  question  were  several  and  not  joint,  and  as  four 
of  the  judges  of  this  court  have  held,  either  sitting  together 
or  in  individual  opinions,  that  the  record  is  conclusive  agiiinst 
the  parties  in  this  case,  and  we  feel  bound  to  follow  their 
opinions,  it  would  be  out  of  place  for  us  to  further  discuss  the 
question  whether  the  judgment  is  or  should  have  been  joint 
and  not  several. 

The  plaintiff  complains  that  a  technical  advantage  is  being 
taken  in  this  action  because  the  judgments  were  incorrectly 
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entered  as  several  judgments,  and  because  it  is  now  too  Lite 
to  cori*ect  such  error.  But  the  plaintiff  is  himself  endeavor- 
ing in  a  court  of  equity  Uy  take  advantage  of  a  technical  rule 
of  law  by  which .  he  seeks  to  avoid  the  effect  of  a  judgment 
without  paying  the  just  debts  of  Hubbell's  estate.  A  court 
of  equity  is  for  the  purpose  of  a  shield  and  not  to  put  a  sword 
in  the  hand  of  a  suitor  for  such  purpose.  Had  the  judgment 
been  originally  entered  as  a  joint  judgment  against  Hubbell 
and  Taylor,  the  release  to  the  latter  might  have  been  executed 
under  the  statute  without  releasing  Hubbell,  or  other  means 
might  have  been  found  to  effectuate  what  they  really  intended, 
and  still  to  have  held  HubbelFs  estate* 

Toward  the  end  of  the  trial,  plaintiff's  counsel  moved  for 
an  amendment  of  the  complaint  so  that  Mr.  Lord  might  be 
personally  charged  with  indemnifying  the  plaintiff  if  the  in- 
junction were  dissolved,  and  plaintiff  was  obliged  to  pay  the 
judgment  held  by  the  oil  company.  The  court  reserved  its 
decision,  which  was  not  made  until  the  whole  case  was  de- 
cided. Testimony,  however,  was.  taken  at  some  length,  bear- 
ing upon  this  question,  and  we  think  the  court  properly  re- 
fused such  amendment.  First,  because  the  amendment  sought 
to  introduce  an  element  in  this  action  entirely  inconsistent 
with  the  groundwork  of  the  action,  which  is  that  the  judg-- 
ment  was  in  fact  discharged,  and  any  claim  such  as  made  by 
the  plaintiff  against  Mr.  Lord  must  go  on  the  theory  that  the 
judgment  was  not  discharged.  Causes  of  action  against  sev- 
eral defendants  can  only  be  joined  when  they  are  all  of  the 
same  nature  and  "are  consistent  with  each  other,"  and  "ex- 
cept as  otherwise  provided  by  law,  affect  all  the  parties  to  the 
action  "  (Code  §  484;  EquitMe  Life  Asa,  Soc,  v.  Schermer- 
horn^  60  How.  Pr.  477).  The  exceptions  alluded  to  relate  to 
mortgage  foreclosures  and  other  cases  where  the  mode  of  pro- 
cedure is  especially  provided  (Code  §  1627 ;  Vanderhilt  v. 
Sehreyer^  91  N.  Y.  892).  Second,  the  claim  thus  souglit 
fb  be  introduced  was  one  for  damages  ff)r  alleged  fraud  or 
misrepresentation,  or  for  deceit,  and  therefore  was  a  legal  and 
not  an  equitable  claim,  and  one  in  which  the  defendant  Lord, 
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was  entitled  to  a  trial  by  jury.  We  have  carefully  read  over 
the  tedtimouy  on  this  subject  and  agree  with  the  learned 
Chief  Justice  in  the  conclusion  at  which  he  in  his  opinion  ap- 
parently arrived,  that  the  evidence  was  not  sufficient  to  estab- 
lish any  cause  of  action  against  Mr.  Lord  on  these  grounds, 
and  that  his  course  throughout  the  transactions  had  been  up- 
right and  honorable. 

For  these  reasons,  as  Well  as  for  the  reasons  stated  by  the 
learned  Chief  Justice  in  his  opinion,  which  we  have  not  herein 
alluded  to,  we  tiiink  the  judgment  should  be  affirmed,  with 
costs  to  both  respondents. 

BiBCHOFF,  J.  concurred. 
Judgment  affirmed,  with  costs.* 


Robert  Deeley  et  al.^  Plaintiffs,  against  John  Dwight 

et  al.^  Defendants. 

(Decided  June  16th,  1800.) 

A  mortgage  of  chattels,  given  at  the  time  of  an  agreement  to  purchase  them, 
to  secure  payment  of  the  price,  although  it  includes  articles  not  in  exist- 
ence, hut  to  he  afterwards  manufactured  and  delivered  by  the  mortgagee,  is 
valid  and  operative  between  the  parties,  and  its  lien  attaches  to  such 
articles  as  are  delivered. 

G.  having  agreed  to  procure  and  furnish  toD.,  one  of  the  defendants,  certain 
machinery,  obtained  payment  therefor  in  full  from  D.  by  representations 
as  to  the  condition  of  the  machinery.  He  afterwards  engaged  plaintiffs  to 
manufacture  a  portion  of  it,  and  gave  them  his  note  and  a  chattel  mort- 
gage thereon  to  secure  payment  of  the  price.  Plaintiffs  made  and  deliv- 
ered such  portion  of  the  machinery  to  G.,  who  delivered  it  to  D.,  and  D. 
and  the  other  defendants  made  considerable  expenditures  in  setting  it  up 
in  their  factory.  Plaintiffs  did  not  file  their  mortgage  for  more  than  a 
year  afterwards.  It  did  not  appear  that  plaintiffs  knew  of  the  arrange- 
ment and  transactions  between  G.  and  D.,  although  they  knew  that  the 
machinery  was  to  be  put  up  at  defendants'  factory.    Jleldf  that  defendants 


*The  judgment  entered  on  this  decision  was  affirmed  on  appeal  to  the  Court 
of  Appeals,  April  14th,  1891. 
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were  not  subsequent  purchasers  in  good  faith,  within  the  meaning  of  the 
statute  making  chattel  mortgages  void  as  against  subsequent  purchasers 
and  mortgagees  in  good  faith,  unless  filed  as  prescribed  therein  (Laws  1883 
c.  279  §  1)  ;  and  that,  G.  having  made  default  in  payment  of  the  price, 
plaintiffs,  having  demanded  the  machinery  from  defendants,  could  main- 
tain an  action  against  them  for  unlawful  detention  thereof. 

Exceptions  taken  at  a  trial  term  of  this  court  and  ordered 
to  be  beard  in  the  first  instance  at  the  General  Term, 

The  action  ^'as  brought  for  the  conversion  of  certain  ma* 
chinery  which  plaintiffs  claimed  by  virtue  of  a  chattel  mort- 
crage  executed  to  them  by  one  Gandolfo  in  February,  1884. 
The  defendant,  John  Dwight,  claimed  the  machinery  as  pur- 
chaser from  Gandolfo,  and  as  plaintiffs'  mortgage  was  not 
filed  as  required  by  statute,  defendants  insisted  that  it  was 
void  as  against  John  Dwight  as  a  purchaser  in  good  faith, 
and  also  claimed  that  plaintiffs  were  estopped  from  asserting 
their  rights  under  the  mortgage. 

George  P,  Hotaling^  for  plaintiffs. 

A.  P.  Ketcham  and  Jamee  A.  Seaman^  for  defendants. 

Labuemobb,  Ch.  J. — The  learned  judge  who  tried  this 
case  evidently  had  grave  doubt  as  to  whether  or  not  a  cor- 
rect disposition  had  been  made  of  it,  and  therefore  ordered 
the  exceptions  to  be  heard  in  the  first  instance  at  General 
Term.  After  reflection  and  an  examination  of  authorities  — 
the  opportunity  for  which  is  always  necessarily  limited*  at 
trial  term — we  have  concluded  that  such  doubt  was  well 
founded.  It  appears  that  defendants,  in  or  about  September, 
1888,  entered  into  a  contract  with  one  Gandolfo  to  procui*e 
and  sell  to  them  certain  articles  of  machinery  to  be  selected 
by  him.  Gandolfo  engaged  plaintiffs  to  manufacture  a  por* 
tion  of  such  machinery,  and  they  agreed  to  do  so,  arranging 
to  take  a  note  and  a  chattel  mortgage  from  Gandolfo  upon 
the  articles  to  secure  the  payment  thereof.  Such  note  and 
mortgage  bear  date  and  were  delivered  in  February,  1884  ; 
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but,  previous  to  such  time,  to  wit,  in  December,  1888,  upon 
repi-esentations  as  to  the  nature  of  the  proposed  machiner}', 
Gaiidolfo  had  secured  payment  in  full  therefor  from  the  de- 
fendants to  him.  This  fact  must  be  deemed  established  for 
the  purposes  of  this  trial.  See  the  admission  of  the  defend- 
ant John  Dwight,  at  folio  292.  The  articles  were  delivered 
to  Gandolfo,  and  by  him  to  the  defendants;  but  Gandolfo' 
never  paid  plaintiffs  for  them  ;  and  the  latter  claim  in  this 
action-  for  the  price  thereof  under  their  chattel  mortgage. 
Said  mortgage  was  not  filed  until  May,  1885. 

Plaintiff^s  cause  of  action  is  founded  on  the  mortgage,  and 
(defendants  contend  on  several  grounds  that  this  instrument 
must  be  disregarded.     It   is  claimed  in  the  tii-st  place,  that 
the  mortgage  was  void,  because  at  the  time  of  its  execution 
some  of  the  articles  which  it  then  purported  to,  and  which  it 
did  eventually,  cover  were  not  in  existence.     But  I  cannot 
discover  any  substantial  force  in  the  arguments  for  this  view. 
The  situation  was,  that  Gandolfo  and  plaintiffs  made  a  con- 
tract for  the  manufacture  of  the  machinerj",  one  of  the  terms 
of  which  was  that  they  should  retain  a  lien  upon  the  articles 
until  paid  for.     I  can   see  no  good  reason  wliy  a  purchase- 
money  mortgage  on  chattels  should  not  be  equally  favored  in 
law  with  a  purchase  money  mortgage  on  land.     There  is  of 
course  the  distinction  that  a  mortgage  on  land  is  theoretically 
only  a  lien,  while  a  mortgage  on  personal  property  effects  a 
conditional  sale.     We  have,  therefore,  a  sale  to  the  vendee 
and  a  simultaneous  conditional  sale  back  to  the  vendor.   Still, 
this  was  practically  the  condition   of  affairs  as  to  mortgages 
on  real  estate  at  common  law,  and  is  yet  in  many  states  of 
the   Union ;  and  everywhere  a  purchase-money  moi-tgage  is 
one  of  the  securities  most  jealously  protected  by  the  courts. 
The  element  of  futurity  does  not  operate  to  take  the  present 
case  out  of  the  usual  rules  governing  purchase  money  mort- 
gages ;  it  rather  tends  to  make  such  rules  apply  with  greater 
force.     A  vendor  contracts  to  manufacture  certain  specific 
articles,  and  also  contracts  for  the  security  of  resort  to  the 
articles  themselves  for  his  compensation.    The  only  possible 


NEW  YORK- JUNE,  1890.  803 

Deeley  v.  Dwight. 

view  to  take  under  these  circumstances,  is  that  the  mortgage 
so  given,  which  describes  the  articles  to  be  made,  attaches  to 
the  same  as  they  are  successively  turned  out  and  delivered  to 
the  vendee  (See  Ludwig  v.  Kipp^  20  Hun  266 ;  WiUetts  v. 
Bnmny  42  Hun  140,  and  cases  there  cited ;  Stevens  v.  Watson^ 
4  Abb.  Ct.  of  App.  Dec.  802;  McCaffrey  v.  Woodi7i,  66  N. 
Y.  469 ;  Wiener  v.  Ocumpauffh,  71  N.  Y.  118 ;  Coates  v.  Don- 
nell,  94  N.  Y.  168). 

Defendants,  however,  claim  that  such  mortgage  was  void 
as  to  them,  under  the  statute,  because  it  was  not  filed  until 
over  a  year  after  it  was  made.  The  law  makes  a  chattel 
mortgage,  unless  filed,  void  as  against  subsequent  purchasers 
and  mortgagees  in  good  faith  ;  and  the  question  which  was 
principally  argued  on  tfiis  appeal  is,  whether  defendants  can 
be  held  to  be  "subsequent  purchasers  in  good  faith"  within 
the  meaning  of  the  act.  I  think  this  question  has  been  so 
decisively  answered  in  the  negative  by  a  long  line  of  authori- 
ties in  this  state  that  little  discussion  will  be  required  on  our 
part  (^Van  ffeusen  v.  Radcliffe^  17  N.  Y.  583;  Thompson  v. 
Van  Vechten,  27  N.  Y.  580 ;  Wood  v.  Robinson,  22  N.  Y.  664  ; 
Weaver  v.  Barden,  49  N.  Y.  286 ;  Barnard  v.  Campbell,  G5 
Barb.  286 ;  Same  Case,  66  N.  Y.  466,  and  68  N.  Y.  73 ; 
Voorhis  V.  Olmstead,  66  N.  Y.  116 ;  Dusenbury  v.  Hurlbert, 
69  N.  Y.  641 ;  Kursheedt  v.  McCune,  20  Abb.  New  Cas.  265). 

The  principle  is  well  established  by  these  cases  that  a  "sul)- 
sequent  purchaser  in  good  faith  "  is  one  who  parts  with  value 
at  the  time  of  the  transfer  of  title  to  or  delivery  of  the  identi- 
cal property,  and  on  the  faith  of  such  transfer  or  delivery. 
The  term  cannot  be  held  to  include  one  who  receives  the 
property  in  question  either  in  pursuance  of  an  executory  con- 
tract of  sale,  or  in  satisfaction  of  an  antecedent  debt.  It  is 
not  claimed  that  any  transfer  of  title,  either  by  constructive 
delivery  or  otherwise,  was  attempted  to  be  made  to  defend- 
ants until  the  actual  delivery  of  the  machinery.  On  the  other 
hand,  it  is  proved  conclusively  by  the  aforesaid  admission  of 
one  of  the  defendants,  that  the  money  which  defendants  in- 
tended for  the  purchase  price  was  all  paid  before  the  execu- 
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tion  of  the  mortgage,  and  before  the  greater  part,  if  not  all^ 
of  the  articles  were  made. 

Defendants  did  not,  as  has  been  argued  here,  make  them- 
selves *^  subsequent  purchasers  in  good  faith  *'  by  expending 
various  sums  in  cartage  of  the  machinery,  and  in  setting  the 
same  up  in  their  factory.  Such  expenditures,  though  in  one 
sense  made  upon  the  faith  of  the  transfer  and  delivery  of  the 
property,  have  not  the  least  significance  in  determining  in 
what  character  they  became  purchasers,  or  whether  they  be- 
came purchasers  at  all.  These  expenses  would  necessarily 
have  been  incurred  no  matter  how  they  acquired  the  ma- 
chinery, whether  as  purchasers  or  hirers  or  by  gift.  The 
determining  factor  is,  when  and  upon  what  reliance  was  the 
purchase  price  paid?  Here  the  purchase  price  was  paid 
before  defendants  received  the  articles,  and  they  relied  simply 
upon  Gandolfo's  word  that  he  would  procure  such  articles  for 
them.  Defendants,  therefore*,  were  not  subsequent  pur- 
cliasers  in  good  laith  within  the  definition  of  that  phrase 
given  by  the  authorities  above  cited,  and  it  follows  that,  as 
between  the  parties  to  this  action,  the  mortgage  was  valid  and 
is  operative  (  Van  Ssusen  v.  Raddiffe^  supra  ;  Thompson  v. 
Van  Vechteny  supra;  Kennedy  v.  Union  Bank^  23  Hun 
496). 

We  are  also  of  the  opinion  that  plaintiffs  may  maintain  the 
present  action  of  conversion.  Their  right  is  disputed  on  the 
alleged  ground  that  they  are  not  entitled  to  the  immediate 
possession  of  the  chattels.  But  this  is  error.  We  have  de- 
cided that  the  mortgage  is  valid,  as  between  the  parties  to 
this  litigation,  and  consequently  all  the  rights  it  purports  to 
confer  on  the  mortgagees  are  valid.  One  of  such  rights  is  to 
take  possession  of  and  dispose  of  the  mortgagred  chattels  in 
case  of  default  in  payment  of  the  debt.  Plaintiffs  are,  there- 
fore, entitled  to  assume  immediate  possession,  and,  a  demand 
for  such  chattels  having  been  made  (fol.  83),  it  follows  that 
they  may  bring  an  action  to  recover  such  damages  as  they 
may  have  sustained  by  the  unlawful  detention  of  the  same 
(Jones  V.  Graham,  77  N.  Y.  628). 
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The  exceptions  should  be  sustained  and  a  new  trial  ordered, 
with  costs  to  abide  the  event* 

B1SCHOFF9  J. — I  concur  in  the  opinion  of  the  Chief  Justice 
that  the  payment  of  the  purcliase  money  by  the  defendant 
John  Dwight  to  Joseph  Oaiidolfo,  under  the  latter^s  executory 
agreement  for  the  sale  of  the  machinery  in  question,  before 
such  machinery  had  come  into  existence,  and  before  Gandolfo 
himself  had  acquired  title  thereto  by  purchase  from  the 
plaintiffs,  cannot  constitute  Dwight  a  purchaser  for  value  so 
as  to  defeat  the  lien  of  a  chattel  mortgage,  wliich  was  not 
filed'in  the  manner  provided  by  stiitute,  and  that  the  chattel 
mortgage  given  by  Gandolfo  to  the  plaintiffs  at  the  timia  of 
his  agreement  with  them  to  purchase  the  machinery  subse- 
quently delivered  to  him,  was  valid  and  operative  as  between 
the  parties  thereto,  the  lien  attaching  upon  the  delivery  of  the 
machinery. 

Nevertheless,  if  it  had  been  conceded  upon  the  trial,  either 
expressly  or  by  failure  of  the  plaintiffs  to  contradict  evidence 
to  that  effect,  that  the  plaintiffs  were  aware  of  the  ari-ange- 
ment  between  Gandolfo  and  the  defendants  for  the  sale  of  the 
machinery,  and  of  Gandolfo's  representations  to  the  defend- 
ants that  he  was  the  absolute  owner  of  the  machinery  and 
could  convey  a  perfect  title  thereto,  and  that,  notwithstand- 
ing such  knowledge,  the  plaintiffs  had  permitted  defendants, 
in  reliance  upon  Gandolfo's  representations,  to  expend  large 
sums  in  alterations  and  improvements  upon  tliis  machinery, 
largely  in  excess  of  its  original  value,  the  plaintiffs  should  now 
be  estopped  from  asserting,  as  against  the  defendants,  any 
clairii  to  this  machinery  under  the  chattel  mortgage  to  them. 

A  careful  examination  of  the  evidence,  however,  fails  to 
show  that  the  plaintiffs  knew  of  the  arrangement  between 
iJwight  and  Gandolfo,  and  of  the  latter's  representations  of 
his  absolute  ownership  and  ability  to  confer  an  unincumbered 
title. 

In  fact,  Robert  Deeley,  one  of  the  plaintiffs,  examined  as  a 

witness  in  his  own  behalf,  distinctly  says  (at  fols.  51,  52,  58, 

20 
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54,  55),  that  the  machinery  was  agreed  to  be  sold  to  6an- 
dolfo ;  that  it  was  delivered  upon  trucks  supplied  bj  Gan- 
dolfo ;  that  Gandolfo  represented  to  him  that  the  machinery 
was  to  be  put  up  at  Dwight's  factory  for  experimental  pur- 
poses only,  and  that  he  was  wholly  ignorant  of  any  intention 
on  Gandolfo's  part  to  deliver  the  machinery  to  Dwight. 

From  the  absence  of  evidence  tending  to  charge  the  plaint- 
iffs with  knowledge  of  Gandolfo^s  executory  contract  of  sale 
with  the  defendants,  and  of  his  intention  to  deliver  the 
machinery  to  Dwight  pursuant  to  such  contract,  and  that 
Dwight,  relying  upon  Gandolfo's  I'epresentation  of  absolute 
ownership  and  ability  to  convey  an  uuincumbered  titfe,  in- 
tended to  expend  the  money  which  was  said  to  have  been 
expended  in  alterations  and  improvements  ;  and,  further,  be- 
cause of  Robert  Deeley 's  disavowal  of  any  such  knowledge, 
there  does  not  appear  any  sufficient  ground  for  holding  the 
plaintiffs  estopped  from  asserting  their  claim  under  their 
chattel  mortgage,  as  against  the  defendants. 

If  the  defendants  were  duped,  it  was,  so  far  as  was  shown 
on  the  trial,  in  consequence  of  the  misrepresentations  of  Gran- 
dolfo,  and  of  his  fraudulent  concealment  of  his  mortgage  to 
plaintiffs,  and  not  because  of  any  act  of  the  plaintiffs,  or  be- 
cause of  their  omission  to  do  anything,  which,  in  view  of  their 
want  of  knowledge  of  the  arrangements  between  Dwight  and 
Gandolfo,  could  reasonably  have  been  expected  of  them. 

The  plaintiffs*  exception  to  the  learned  trial  justice's  direc- 
tion of  a  verdict  for  the  defendants  should  therefore  be  sus- 
tained and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

J.  F.  Daly,  J. — It  is  substantially  shown  by  the  evidence 
that,  about  September,  1883,  one  Gandolfo  agreed  to 
furnish  the  defendant,  John  Dwight,  certain  specified 
machinery  at  the  estimated  cost  of  $5,660.  This  machinery 
was  intended  for  Dwight's  factory,  and  was  to  be  put  up  and 
started  running  iu  connection  with  other  machinery  at  an  ad- 
ditional expense  which  ultimately  approached  $7,000.  Be- 
tween October  23rd  and  December  12ch,  Dwight  paid  Gandol- 
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fo  in  full  for  the  specified  machinery,  although  it  had  not  then 
been  delivered,  Gandolfo  representing  at  first  that  it  was  in 
process  of  manufacture,  and  afterwards  that  it  was  stored  wait- 
ing for  the  completion  of  alterations  in  Dwight's  factory  where 
it  was  to  be  placed.  In  February,  1884,  Gandolfo  ordered  the 
machineiy  in  question  in  this  action  from  the  plaintiffs  at  a 
cost  of  14,700,  giving  them  then  his  note  and  a  chattel  mort- 
gage to  secure  the  purchase  price.  The  plaintiffs  did  not  file 
their,  mortgage,  and  Gandolfo  went  on  and  delivered  the  ma- 
chinery, as  he  received  it  from  plaintiffs,  to  D wight,  pursuant  to 
the  original  contract  made  in  September,  1888 ;  Dwight  ex- 
pending in  the  erection  and  fitting  of  it  in  his  factory,  and  the 
purchase  of  necessary  machinery  for  that  purpose,  about  the 
sum  of  $7,000.  The  delivery  was  made  between  February 
and  April,  1884.  The  chattel  mortgage  was  not  filed  until 
May,  1885. 

It  is  claimed  by  the  plaintiffs  that  their  mortgage,  notwith- 
standing their  failure  to  file  it,  was  good  as  against  Dwight, 
because  at  the  time  of  the  delivery  of  the  machinery  to  him 
he  did  not  part  with  anything  of  value  to  Gandolfo,  having 
paid  in  full  for  it  in  advance  by  the  payments  made  in  the 
previous  year.  It  Is  undisputed  that  such  advance  payments 
included  payment  for  the  machinery  in  question,  and  the 
right  of  defendant,  John  Dwight,  to  claim  the  position  of  a 
purchaser  for  value  at  the  time  of  delivery  was  open  to  question 
upon  the  authorities  (^Kuraheedt  v.  McCune^  20  Abb.  New 
Cas.  265 ;  Dtiseniery  v.  Hurllerty  59  N.  Y.  641 ;  Barnard  v. 
Campbell,  65  Barb.  286 ;  affirmed,  55  N.  Y.  456,  and  58  N.  Y. 
79;  VoorhU  v.  Olmstead,  66  N.  Y.  118). 

But  under  the  circumstances  it  would  seem  that  the  plaint- 
iflTs  should  be  estopped  from  asserting  their  mortgage  against 
the  defendants.  They  sold  and  delivered  their  goods  to 
Gandolfo,  conferring  upon  him  the  apparent  unencumbered 
title,  witholding  their  mortgage  from  the  files,  and  permitting 
him  to  impose  upon  the  defendants  to  the  latters'  damage  in 
the  large  outlay  needed  to  set  up  the  machinery  and  make  it 
avttilabie.    Thej  knew  that  the  machinery  was  to  be  set  up 
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iu  the  factory  of  defendants,  and  must  have  known  that  large 
expenises  would  be  incurred  for  that  purpose.  ThB  act  of 
withholding  their  mortgage  from  the  files  was  evidently 
intended  to  induce  the  defendants  to  go  on  and  deal  with 
Gandolfo  as  one  havinganunencumbered*title,  and  it  did  have 
that  effect.  Tlieadvantages  to  the  plaintiffs  by  this  course 
are  conspicuous  ;  had  they  filed  their  mortgnge  or  asserted 
their  rights  in  any  way  at  the  time  of  delivery,  the  result 
would  have  been  that  the  defendants  could  have  refused  to 
receive  the  machinery  from  Gandolfo,  and  the  plaintiffs  would 
have  had  it  back  upon  their  hands. 

By  the  plaintiffs  taking  the  course  they  did,  the  defendants 
were  induced  to  make  such  outlays  as  would  practically  force 
them  to-  pay  the  purchase  price  over  again  to  plaintiffs,  or 
lose  the  benefit  of  their  'subsequent  expenditures.  They 
were  therefore  induced  by  plaintiffs'  act  to  alter  their  position, 
and  are  brought  within  the  exception  noted  in  one  of  the 
cases  above  cited  and  relied  upon  by  the  plaintiffs  (^Barnard 
V.  CampbeUy  5S  N.  Y.  pp.  78-76)  •  The  court  there  lays  stress 
upon  the  fact  that  the  purchasers  parted  with  no  value,  in- 
cuiTed  no  liability,  and  in  no  respect  changed  their  situation 
in  the  interval  between  the  delivery  of  the  merchandise  by 
the  plaintiffs  to  Jeffries  and  their  disaffirmance  of  the  contract 
and  reclaiming  the  goods.  In  other  words,  they  did  nothing 
iu  consequence  of  such  delivery.  So  in  Weaver  v.  Barden 
{A^  N.  Y.  286),  it  is  said  that  the  purchaser  must  have  parted 
with  something  of  value  upon  the  faith  of  his  purchase  before 
he  had  notice  of  the  prior  right.  In  this  case  the  expenditures 
in -setting  up  the  machinery,  the  purchase  of  shafting,  belting, 
pulleys,  etc.,  and  for  work  and  labor,  amounting  to  nearly 
$7,000,  largely  exceed  the  value  of  the  machinery  itself, 
($4,700).  This  large  expense  was  incurred  in  good  faith  in 
reliance  upon  Gandolfo's  apparent  absolute  ownership  and 
unencumbered  title,  for  which  the  plaintiffs  are  directly  re- 
sponsible. The  case  is  within  the  principle  stated  in  the 
opinion  of  Danporth,  J.,  in  Dow9  v.  Kidder  (84  N.  Y.  128), 
and  the  cases  generally  on  the  law  of  estoppel.    The "  knowl- 
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edge  by  the  plaintiffs  that  Gandolfo  wais  to  set  up  the  ma- 
chiuery  in  defendant's  premises,  the  delivery  of  possession  to 
him,  and  the  suppression  of  their  mortgage,  taken  together, 
show  an  intent  to  induce  the  thiixl  parties  witli  whom 
Gandolfo  might  deal,  to  treat  liis  title  as  unencumbered. 

The  defendants  should  have  judgment  upon  their  verdict, 
and  the  motion  for  a  new  trial  should  be  denied,  with  c^^ts. 

Exceptions  sustained  and  new  trial  ordered,  with  oosts  to 
abide  event. 


James  C.  Fbengh  et  al^  Appellants,  affatnst  JoHir  Geobob 

Bauek  et  cU.^  Respondents. 

(Decided  June  16th,  1890.) 

• 

By  a  contract  for  the  erection  of  a  building  by  S.  for  the  owner,  to  be  paiA 
for  in  six  instalments,  the  fifth  Instalment  was  to  become  due  when  certain 
specified  work  should  be  done.  F.  A  B.  contracted  with  S.  to  do  part  of 
the  work,  and  plaintiffs  contracted  with  F.  <&  B.  to  do  a  part  of  their 
work,  required  to  earn  the  fifth  instalment.  That  work  was  done  by  them, 
with  the  owner's  knowledge,  and  the  fifth  instalment,  having  become  due, 
was  paid  by  the  owner  to  S.,  and  S.  paid  to  F.  &B.  the  amount  due  to  them. 
The  next  day  F.  &  B.  made  an  assignment.  Held,  that  a  mechanic's  lien 
thereafter  filed  by  plaintiffs  could  not  be  enforced,  all  that  was  due  or  to 
become  due  to  F.  <&  B.  having  been  paid  in  good  faith  ;  as  the  statute 
expressly  provides  that  the  owner  shall  be  liable  to  pay  no  greater  sum 
than  the  price  stipulated  to  be  paid  in  the  contract. 

Appeal  from  the  District  Court  in  the  City  of  New  York 
for  the  Tenth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

S.  D.  McCarthy y  for  appellants. 

Jame$  K.  Angelly  for  respondents. 

BooKSTAVER,  J. — The  action  was  brought  to  foreclose  a 
mechanic's  lien  filed  against  the  premises  3467  Third  Avenue, 
in  this  city. 


I 

I 
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'The  defendant  Bauer  was  the  owner  of  the  lot  and  the 
defendant  Peter  Spoonheimer  entered  into  a  contract  with 
him  to  erect  and  fully  complete  a  building  thereon,  for  which 
he  WHS  to  be  paid  in  six  instalments.  The  fifth  instalment 
was  to  become  due  when  the  cellar  was  concreted  and  the 
sidewalk  and  all  exterior  iron  and  stone  work  was  completed. 

Spoonheimer  contracted  with  the  firm  of  Findley  &  Bow* 
man  to  do  all  the  iron  work  required  on  the  building  and  the 
sidewalk,  and  the  plaintiffs,  on  or  about  the  13th  of  October, 
1888,  contracted  with  Findley  &  Bowman  to  put  down  all  the 
patent  light  frames  and  tiles  required  by  Spoonheimer's  con- 
tract, for  the  sum  of  $100.  Plaintiffs  performed  their  contract 
on  or  before  the  24th  of  October,  1888.  All  the  stone  work 
and  exterior  ironwork  had  been  fully  completed  before  the 
29th  of  October,  1888,  and  on  that  day  the  architect  gave  his 
certificate  to  that  effect,  and  on  the  same  day  the  defendant 
Bauer  paid  the  defendant  Spoonheimer  the  fifth  instalment 
due. 

On  the  2nd  of  November,  1888,  Spoonheimer  and  Findley 
&  Bowman  had  a  settlement  and  adjustment  of  their  matters, 
and  on  that  day  the  former  gave  a  check,  dated  November 
5th,  for  the  balance  found  due  the  latter,  and  they  gave  him 
a  receipt  in  full  dated  on  the  last  named  day.  The  check 
thus  given  was  cashed  on  the  same  or  the  following  day,  and 
paid  by  Spoonheimer^s  bank  when  it  was  presented. 

On  the  8rd  of  November,  Findley  &  Bowman  made  an 
assignment,  and  on  the  7th  of  November  one  of  the  plaintiffs 
had  an  interview  with  Mr.  Bauer  and  Mr.  Spoonheimer  and 
asked  payment  of  his  claim ;  he  was  told  that  Findley  & 
Bowman  had  been  paid  in  full,  and  also  that  they  had  made 
an  assignment,  as  they  had  learned  from  the  papers.  On  the 
9th  of  the  s?  me  month  plaintiffs  filed  the  lien  which  this  action 
is  brought  to  foreclose.  At  that  time  the  last  instalment  of 
$1,000  had  not  been  paid  to  Spoonheimer,  nor  was  it  then  due. 
Notice  of  the  lien  was  also  served  on  Bauer. 

All  the  foregoing  facts  appeared  on  the  trial,  and  the 
attention  of  the  jury  was  sharply  called  by  the  charge  of  the 
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court,  strongly  in  favor  of  plaintiffs,  to  the  question  of  tlie 
good  faitli  of  the  fifth  payment,  and  also  of  Spoonheiiuer's 
payment  to  Findley  &  Bowman,  and  the  jury,  on  what  we 
consider  sufficient  evidence,  found  in  favor  of  the  defendants. 
So  the  facts  that  Bauer  did  not  make  the  fifth  payment  before 
its  maturity,  and  that  Spoonheimer  made  his  final  payment 
to  Findley  &  Bowman  in  good  faith,  we  must  regard  as 
estiiblislied  beyond  controversy. 

Appellants  contend  that,  notwithstanding  these  facts,  inas- 
much as  there  still  remained  $1,000  of  the  contract  price  to  be 
paid  by  Bauer  to  Spoonheimer  for  work  not  then  completed, 
they  should  liave  been  paid  out  of  that,  claiming  that  the 
contract  price  is  a  common  fund  out  of  which  all  liens  should 
be  paid. 

But,  by  the  terms  of  the  contract  between  the  defendants, 
Bauer  was  required  to  make  the  fifth  payment  when  the  cellar 
was  concreted  and  the  sidewalk  and  all  exterior  iron  and 
stonework  completed.  This  was  all  done  on  the  29th  of 
October,  and  as  no  lien  had  then  been  filed  by  plaintiffs, 
Bauer  paid,  as  in  duty  bound,  the  wliole  amount  of  that  in- 
stalment'to  Spoonheimer.  And  the  latter,  as  the  jury  have 
found,  paid  Findley  &  Bowman  in  good  faith  all  that  remained 
due  them  on  or  before  the  5th  of  November.  The  plaintiffs 
did  not  file  their  lien  until  the  9th  of  that  month,  and  of 
course  acquired  no  lien  before  that  time.  When  they  did  file 
their  notice  of  lien  it  could  only  attach  to  what  was  due  or  to 
become  due  to  Findley  &  Bowman  (^Lumbard  v.  Syracu%e^ 
etc.^  It.  R.  Co.^  55  N.  Y.  491),  and  there  was  nothing  then 
due  or  to  become  due  them,  so  nothing  was  attached.  There 
was  no  privity  of  contract  between  the  plaintiffs  and  the 
defendant  Spoonheimer ;  the  former  contracted  with  Findley 
&  Bowman,  and  if  plaintiffs  did  not  rely  upon  the  responsi- 
bility of  that  firm,  but  upon  the  lien  given  by  the  statute,  it 
was  their  duty  to  have  examined  not  only  Findley  &  Bow- 
man's contract  but  also  the  contract  between  the  defendants 
lo  ascertiiin  the  terms  of  payment,  and  then  they  should  liave 
filed  their  lien  in  time  to  have  anticipated  the  fifth  payment. 
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See  Hagan  v.  Amer.  Baptist  etc.  Soc.  (14  Daly  181),  where 
this  question  is  fully  discussed,  and  authorities  cited. 

Appellants*  conteution,  if  sustained,  would  work  a  gi'cat 
injustice  to  the  principal  contractor  Spoonheimer,  for  the  law 
of  1885  (L.  1885  c.  842  §  1),  expressly  provides  the  owner 
shall  be  liable  to  pay  no  greater  sum  than  the  price  stipulated 
to  b<3  paid  in  the  contract,  and  the  mere  fact  that  he  saw  one 
of  the  plaintiffs  doing  some  work  there  would  not  alter  his 
liability  in  this  respect,  as  he  had  not  contracted  with  him. 
The  principal  conti-actor  would  therefore  be  the  only  one  who 
would  have  to  pay  the  claim,  but  he  had  contracted  for  this 
work  with  Findley  &  Bowman  and  not  with  the  plaintiffs. 
He  in  good  faith  paid  that  firm  for  this  veiy  work  without 
any  notice  given  by  plaintiffs  of  their  claim,  and  it  would  be 
unjust  to  compel  him  to  pay  for  the  same  work  twice.  It  is 
not  the  duty  of  the  contractor  to  hunt  up  everyone  who  may 
have  worked  for  or  furnished  materials  to  a  subcontractor, 
and  ascertain  whether  they  have  been  paid ;  it  is  their  duty 
to  give  him  the  notice  required  by  law  in  order  to  bind  hini. 
The  ciises  cited  by  the  appellants  do  not  support  their  con- 
tention, but  each  one  of  them  recognizes  the  principle  herein 
set  forth. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Larbbmoiie,  Ch.  J.,  concurred. 
Judgment  affirmed,  witli  costs.* 


*  Leave  to  appeal  to  the  Oonrt  of  Appeals  from  the  Judgment  entered  on 
this  decision  was  granted  Deoemher  Ist,  1890. 
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John  Quill,  as  Administrator,  etc.,  Respondent,  against 
The  New  York  Centbal  and  Hudson  Riybb  Rail- 
BOAD  Company,  Appellant. 

(Decided  June  16th,  1880.) 

While  plaintifTs  intestate  was  standing  near  the  most  westeriy  of  the  four 
tracks  of  defendant's  railroad,  at  a  public  street  crossing,  that  track  being 
in  use  for  the  storage  of  cars,  not  for  the  passage  of  trains,  a  train,  back- 
ing on  another  track,  struck  a  cart  crossing  the  tracks  in  a  westerly  direc- 
tion, throwing  the  cart  forward  on  him  and  inflicting  injuries  which  caused 
his  death.  Held,  that,  in  an  action  therefor,  a  refusal  to  charge  that,  if 
the  negligence  of  the  driver  of  the  cart  caused  the  accident,  plaintiff  could 
not  recover,  was  not  error;  and  that  a  chai^ge  that  there  could  be  no  re- 
covery if  the  accident  was  caused  exclusively  by  the  negligence  of  the 
driver  of  the  cart  was  proper. 

Nor  was  it  error  to  decline  to  instruct  the  jury  that  the  fact  that  it  did  not 
appear  that,  at  any  time  previous,  an  accident  had  occurred  at  that  place, 
must  be  taken  as  conclusive  proof  of  the  sufficiency  of  the  provision  made 
by  defendant  by  stationing  flagmen  there  to  warn  persons  of  approaching 
danger. 

It  was  proper  to  charge  that,  if  a  sudden  and  instinctive  effort  on  the  part  of 
the  driver  of  the  cart  to  escape  impending  danger  after  receiving  warning 
thereof  resulted  in  the  accident,  there  not  bebig  sufficient  time  to  form  an 
intelligent  and  deliberate  judgment  as  to  the  best  means  of  escape,  neg- 
ligence was  not  imputable  to  him. 

Under  the  circumstances,  contributory  negligence  could  not  be  imputed  to 
deceased,  as  matter  of  law,  merely  because  he  remained  within  or  partly 
within  the  rails  of  the  westerly  track  at  the  time  of  the  approach  of  the 
train;  whether  he  used  proper  care  was  a  question  for  the  jury. 

The  mere  statement  of  the  judge  in  his  charge  that  the  crossing  was  a  dan- 
gerous one  did  not  amount  to  a  misdirection,  he  having  left  all  essential 
facts  to  be  determined  by  the  jury,  and  no  specific  request  having  been 
lade  that  that  fact  be  submitted  to  them. 

The  exclusion  of  flags,  offered  as  exhibits,  alleged  to  be  similar  to  the  one 
used  by  the  flagman  at  the  time  of  the  accident,  and  of  testimony  relating 
to  them,  was  not  error  such  as  to  entitle  defendant  to  a  new  trial,  such 
flags  not  being  the  only  means  available  to  defendant  for  the  purpose  for 
which  they  were  offered. 

Appeal  from  a  judgment  of  this  court  entered  on  the  ver- 
dict of  a  jury  and  from  an  order  denying  a  motion  for  a  new 
iriaL 
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^  The  facts  are  stated  in  the  opinion. 
Frank  JLoomis^  for  appellant. 
Hugh  L.  Cohj  for  respondent. 

BiscHOFF,  J. — This  action  was  brought  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate,  alleged  to  have  been 
caused  by  the  carelessness  and  negligence  of  defeudant's  ser- 
vants in  the  management  of  a  train  of  cars,  on  the  29th 
day  of  March,  1888,  at  130th  Street  and  North  River, 
in  the  City  of  New  York.  It  appears  that  the  road  of  the 
defendant  at  that  place  consisted  of  four  tracks,  and  that  at 
the  time  of  the  accident  the  decedent  was  standing  west  of 
the  westerly  track,  and  entirely  outside  of  it,  as  some  of  the 
witnesses  assert ;  or,  according  to  othei'S,  with  one  foot  on  the 
westerly  rail  of  the  westerly  ti'ack,  which  track  at  the  time 
of  the  accident  was  in  use  only  for  the  storage  of  defendant's 
freight  cars  and  not  for  the  passage  of  its  trains.  At  the  foot 
of  West  130th  Street,  and  west  of  defendant's  tracks,  there 
was  a  public  ferry  to  Fort  Lee,  New  Jereey,  and  a  coal  yai-d 
owned  by  one  Tone.  Murphy,  the  driver  of  a  coal  cart,  was 
proceeding  westward  along  130th  Street,  towards  Tone's  coal 
yard,  and  had  nearly  succeeded  in  crossing  defendant's  tracks, 
when  the  tail  end  of  his  cart  came  into  collision  with  one  of 
the  defendant's  freight  trains  which  was  being  backed  in  a 
southerly  direction  across  130th  Street.  The  collision  caused 
the  coal  cart  to  be  thrown  forward  in  a  westerly  direction 
upon  plaintiff's  intestate,  thus  inflicting  upon  him  the  injuiies 
which  cansed  his  death  shortly  afterwards. 

It  was  contended  on  the  part  of  the  plaintiff,  that,  at  the 
time  of  the  accident,  the  decedent  was  in  a  position  of  perfect 
safety  to  himself;  that  the  collision  between  the  coal  cart 
and  the  defendant's  train  was  due  to  neglect  on  tlie  part  of 
the  defendant's  servants  to  give  proper  and  timely  warning 
of  the  danger  of  an  approaching  tmin  to  persons  seeking  to 
cross  the  railroad  at  130th  Street ;  that  persons  attempting  to 
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cross  the  railroad  at  130th  Street  in  a  westerly  direction  were 
prevented  by  intervening  obstructions  from  seeing  trains 
coming  from  the  north  in  time  to  avoid  a  collision,  and  that 
Murphy  was  not  sufficiently  warned  by  defendant's  flagman 
or  otherwise  to  afford  him  opportunity  of  avoiding  impending 
danger. 

Defendant,  on  the  other  hand,  contended  that  trains  ap- 
proaching from  the  north  were  visible  at  a  distance  sufficient 
to  warn  Murphy  of  the  danger  of  an  attempt  to  cross  the 
track,  and  to  allow  him  ample  opportunity  to  remain  in  or  to 
reach  a  place  of  safety  ;  but  that,  not  heeding  the  warning  of 
the  flagman,  or  the  bell  of  the  approaching  train,  he  reck- 
lessly proceeded  to  cross  the  track,  thus  causing  the  collision 
which  resulted  in  the  death  of  the  plaintiff's  intestate.  De« 
fendant  also  contended  that  the  decedent  himself  was  guilty 
of  contributory  negligence  in  remaining  where  he  was  at  the 
time  of  the  accident. 

At  the  trial  there  was  testimony  in  support  of  the  several 
contentions  of  the  parties  to  this  action ;  the  plaintiff  maintain- 
ing that  the  decedent  met  his  death  solely  through  the  care- 
lessness of  defendant's  servants,  and  the  defendant  contend- 
ing that  the  negligence  of  the  plaintiff's  intestate  contributed 
to  the  injury,  and  also  that  the  accident  was  caused  wholly 
by  the  recklessness  of  Murphy.  Upon  this  conflicting 
evidence  the  learned  trial  justice  submitted  the  question  of 
defendant's  negligence  and  the  decedent's  contributory 
negligence  to  the  jury,  who.  found  a  verdict  in  favor  of  plaint- 
iff for  three  thousand  dollars.  There  was  sufficient  evidence 
to  sustain  a  finding  of  negligence  on  the  part  of  the  defend- 
ant's servants,  and  of  no  contributory  negligence  on  the  part  of 
the  decedent,  and  the  appellate  court  cannot  disturb  the 
verdict  on  the  ground  that  it  was  not  warranted  by  the  evi- 
dence. 

The  trial  justice  was  requested  to  charge  the  jury  that  if 
the  negligence  of  the  driver  of  the  cart  caused  the  accident 
the  plaintiff  could  not  recover.  That  request  was  refused. 
The  justice,  however,  charged  that  the  plaintiff  could  not 
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recover  if  the  accident  was  caused  exclusively  by  the  negli- 
gence of  the  driver  of  the  coal  cart.  Neither  the  refusal  to 
so  charge  as  requested,  nor  the  charge  as  made,  is  errone- 
ous. It  is  well  settled  by  an  abundance  of  decisions  that 
for  injuries  caused  by  the  concurrent  negligence  of  two  or 
more  persons  any  or  all  are  liable  (^Booth  v.  Boston  It. 
Co.,  li  N.  Y.  48 ;    Webster  v.  Hudson  R.  B.  Co.,  88  N.  Y.  161). 

The  trial  justice  charged  the  juiy  that  if  they  believed  the 
stationing  of  the  flagman  by  the  defendant  to  warn  peraons 
of  approaching  danger  was  sufficient  for  that  purpose,  negli- 
gence could  not  be  imputed  to  defendant  because  of  its 
failure  to  provide  other  means  for  the  same  end.  But  he 
declined  to  instruct  the  jury,  as  requested,  that,  in  consider- 
ing the  sufficiency  of  provision  by  flagmen,  the  fact  that  it 
does  not  appear  that  at  any  time  previous  an  accident  had 
occurred  at  that  precis3  place,  must  be  taken  as  conclusive 
proof  of  such  sufficiency.  No  error  was  committed  in  that 
declination  to  instruct  the  jury.  The  question  under  con- 
sideration was  the  negligent  conduct  of  the  defendant's 
servants  at  the  time  of  the  accident  to  the  plnintifiTs  intestate, 
and  the  fact  that  there  was  no  proof  of  any  accident  at  that 
same  place,  prior  to  the  one  resulting  in  his  death,  does  not 
appear  to  be  either  relevant  or  material  to  the  determination 
of  the  question  at  issue. 

An  exception  was  also  taken  by  defendant  to  so  much  of 
the  charge  as  stated  that  if  a  sudden  and  instinctive  effort 
on  the  part  of  the  coal  cart  driver,  Murphy,  to  escape  im- 
pending danger  after  receiving  warning  thereof,  resulted  in 
the  accident,  there  not  being  sufficient  time  to  form  an  in- 
telligent and  deliberate  judgment  as  to  the  best  means  of 
escape,  negligence  was  not  imputable  to  him.  This  charge 
was  proper  and  is  well  sustained  by  authority  (^Lowerey  v. 
Manhattan  El.  R.  Co.,  99  N.  Y.  158). 

It  was  proper  for  the  trial  justice  to  submit  to  the  jury 
the  question  of  decedent^s  contributory  negligence  in  remain- 
ing within,  or  partly  within,  the  rails  of  the  westerly  track  at 
the  time  of  the  approach  of  the  train  from  the  north*    If  the 
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plaintiff's  versiou  of  the  accident  be  true,  the  decedent's 
position  was  one  of  safety  to  himself,  the  westerly  track 
being  obstructed  by  defendant's  cai*s  and  not  otherwise  in 
use,  and  being  at  such  a  distance  from  the  main  down  track, 
upon  which  the  collision  occurred,  as  to  render  it  practically 
impossible  for  the  decedent  to  receive  injury  from  the  approach* 
ing  train  without  the  intervention  of  negligent  conduct 
on  the  part  of  defendant's  servants  or  others.  Hence,  under 
such  circumstances,  contributory  negligence  could  not  be 
imputed  to  him  as  matter  of  law.  It  was  not  unlawful  for 
him  to  be  upon  the  westerly  track  upon  the  public  highway, 
to  the  use  of  which  he  was  as  much  entitled  for  the  purpose 
of  transit  as  was  the  defendant  for  the  operation  of  its  road. 
It  was  incumbent  upon  him  to  use  proper  care  and  caution 
in  travelling  upon  the  public  highway,  so  that  the  risk  of 
injury  to  himself  might  be  avoided,  and  whether  he  did  so 
or  not  was  eminently  a  question  of  fact  to  be  determined  by 
the  jury.  Neither  did  the  statement  of  the  learned  triiil 
justice  that  the  crossing  was  a  dangerous  one  amount  to  a 
misdirection ;  it  was  at  most  a  statement  of  his  opinion  upon 
the  evidence.  The  charge  fairly  and  impartially  left  all  facts 
necessary  to  support  a  verdict  to  be  passed  upon  by  the  jurj% 
and  the  mere  statement  of  his.  opinion  by  the  trial  justice  con- 
cerning the  evidence,  not  involving  an  instruction  to  the  jury 
that  they  must  accept  as  tme  a  fact  concerning  which  there 
was  conflicting  evidence,  when  the  charge  directed  all  essen- 
tial facts  to  be  determined  by  the  jur}%  was  not  subject  to  a 
valid  exception  (^Maaaoth  v.  President^  etc.,,  of  DeL  ^  Hud, 
Canal  Co,,  64  N.  Y.  584). 

*  And  though  the  particular  portion  of  the  charge  excepted 
to  may  have,  in  effect,  amounted  to  an  assumption  of  a  fact 
which  should  have  been  left  to  the  jury,  the  exception  to  it 
would  be  nevertlieless,  insufficient,  unaccompanied  by  a 
specific  request  that  the  fact  assumed  be  disposed  of  by  the. 
jury,  and  there  is  no  such  request  before  us  {Mallory  v. 
Tioga  B.  Co.,  8  Abb.  Ct.  of  App.  Dec.  189). 
The  only  exception  urged  by  the  defendant  to  the  rulrncr'^ 
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of  the  learned  trial  justice  on  the  admiseion  or  exclusion  of 
evidence  taken  upon  the  trial  is  that  relating  to  the  defend- 
ant's unsuccessful  attempt  to  introduce,  as  exhibits,  the  flags 
alleged  to  be  similar  to  the  one  used  by  the  flagman  at  the 
time  of  the  accident*  The  exclusion  of  these  flags  and  the 
testimony  relating  to  them  did  not  constitute  error  of  so 
grave  a  character  as  to  entitle  the  defendant  to  a  new  tiial. 
The  flags  sought  to  be  introduced  were  not  the  only  means 
available  to  the  defendant  for  the  purpose  of  illustrating  the 
one  used  by  defendant's  flagman  when  the  collision  com- 
plained of  occuiTed ;  and  they  cannot,  therefore,  be  said  to 
have  been  material  and  necessary  instruments  of  evidence 
for  the  defense. 

The  judgment  should  be  affirmed,  with  costs  to  the  respond- 
ent. 

BooKSTAVEB,  J.,  Concurred. 

Judgment  affirmed,  with  costs. 


Thb  Springville  Manufacturing  Company,  Plaintiff, 
against  Lowell  Lincoln,  as  Substituted  Assignee  of  John 
F.  Plummer  &  Co.,  Defendant. 

(Decided  June  16th,  1890.) 

The  compensation  agreed  to  be  paid  by  a  principal  to  factors  for  selling  goods 
and  guaranteeing  payment  was  a  commission  on  the  sales,  a  certain  part  of 
which  was  for  guaranteeing  prompt  payment  by  the  purchasers.  Held, 
that  such  del  credere  commission  was  earned  when  the  guaranty  was 
made. 

By  the  agreement  for  consignment  of  the  goods,  the  proceeds  of  the  sales 
were  to  be  remitted  **  from  time  to  time ;  *'  but  the  factors  neglected  to 
remit  promptly  such  proceeds  collected  by  them,  and,  becoming  insolvent, 
made  an  assignment  for  benefit  of  their  creditors.  Held,  that  their  failure 
to  remit  was  not  equivalent  to  embezzlement,  and  did  not  deprive  them 
of  their  right  to  commissions ;  but  that  the  principal  was  entitled,  as 
against  the  assignee,  to  have  such  commissions  set  off  agamst  the  amount 
due  from  the  factors. 

Case  submitted  on  statement  of  facts  agreed  upon  witliout 
action. 
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The  facts  are  stated  in  the  opinion. 
Strong  ^  Cadwalader^  for  plaintiff. 
William  B.  Somblawer  and  James  Byme^  for  defendant. 

BooESTAVER,  J. — The  Springville  Manufacturing  Com- 
pany is  a  corporation  organized  under  the  laws  of  the  State 
of  Connecticut^  and  engaged  in  the  manufacture  of  cloths 
and  woolens.  Between  the  1st  day  of  Januaiy,  1886,  and  the 
19th  day  of  March,  1890,  the  firm  of  John  F.  Plummer  &  Co. 
of  the  City  of  New  York  were  engaged  in  business  as  coih- 
nrission  merchants^  and  on  or  about  the  1st  day  of  January, 
1888,  that  firm  entered  into  an  agreement  with  the  Spring** 
ville  Manufacturing  Company  whereby  the  company  was  to 
ship  and  consign  goods  manufactured  by  them  to  said  firm  as 
its  factors  for  sale  for  the  account  of  the  company ;  the  pro- 
ceeds of  such  sales  were  to  be  remitted  from  time  to  time, 
and  prompt  payment  of  all  sales  was  guaranteed  by  the  firm. 
As  compensation  for  such  services  it  was  agreed  that  John  F. 
Plummer  &  Co.  should  receive  a  commission  of  six  per  cent, 
upon  the  sales  made  by  the  firm,  which  commission  was  un^ 
derstood  to  be  made  up  of  8i  per  cent,  for  selling  the  goods, 
and  2^  per  cent,  for  guaranteeing  prompt  payment  by  the 
purchasers,  and  there  was  to  be  paid  by  the  company  an 
additional  one  per  cent,  for  all  other  expenses  except  freight. 

On  the  19th  of  March,  1890,  the  firm  of  John  F.  Plummer 
&  Co.  executed  a  general  assignment  of  its  property  to  Jere- 
miah P.  Murphy  for  the  benefit  of  its  creditors,  which  was 
duly  recorded  on  the  same  day. 

Between  the  date  of  the  agreement  of  the  original  parties 
and  the  date  of  the  assignment,  the  company  from  time  to 
time  shipped  and  consigned  goods  manufactured  and  owned 
by  it  to  the  firm  as  its  factoids  or  commission  merchants  for 
sale  pursuant  to  that  agreement,  and  proceeds  of  such  sales 
were  from  time  to  time  paid  by  the  firm  to  the  Springville 
Company. 

At  the  date  of  the  assignment,  however,  the  firm  had  re- 
ceived and  sold  in  its  own  name,  for  the  account  of  the  com- 
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pany,  consigned  goods  to  the  amount  of  $160,489.89,  no  part 
of  which  had  been  remitted  to  the  latter,  and  of  which  $111,- 
971.42  had  not  been  paid  by  the  purchasers  thereof,  but  was 
due  or  to  become  due  from  them.  The  firm  had  collected 
$48,468.47,  which  they  liad  appropriated  to  their  own  use, 
and  had  not  paid  to  the  company.  No  advances  had  been 
made  by  the  firm  upon  the  goods  or  their  proceeds.  The  un- 
paid commissions  upon  sales  amounted  to  less  than  the  sum 
received  by  the  firm. 

The  firm  of  John  F.  Plummer  &  Co.  was,  at  the  time  of 
the  assignment,  largely  insolvent.  The  inventory  filed  by  the 
assignee  disclosed  assets  of  the  nominal  value  of  $1,020,781.- 
01,  and  of  the  actual  value  of  $68,808.44,  and  liabilities  to  the 
amount  of  $877,605.82,  including  the  amount  of  $48,468.47 
due  the  compan}''  as  before  mentioned. 

After  the  execution  of  the  assignment,  the  Spring^ille 
Manuf iicturing  Company  claimed  the  right  to  collect  the  un- 
paid amount  of  $111,971.42,  whereof  portions  were  paid  by 
check  or  draft  to  the  order  of  John  F.  Plummer  &  Co.,  and 
in  such  instances  required  the  assignee  to  indorse  and  deliver 
such  checks  to  the  plaintiff,  under  the  power  of  attorney  con- 
tained in  tlie  assignment.  The  assignee  refused  to  do  so, 
claiming  the  right  to  deduct  from  such  amounts  the  commis- 
sion of  seven  per  cent,  to  which  the  firm  of  J.  F.  Plummer  & 
Co.  would  have  been  entitled  under  the  agreement.  On  the 
other  hand  the  company  claimed  that,  the  firm  having  become 
insolvent,  the  guaranteed  commission  was  not  chargeable,  but 
only  the  commissions  for  sale  and  expenses ;  and  that,  whether 
or  not  the  guaranteed  commission  had  been  earned,  all  com- 
missions should  be  offset  and  credited  against  the  indebted- 
ness of  the  firm  to  the  company.  In  order  to  bridge  over 
the  difficulty,  an  agreement  was  entered  into  bearing  date  the 
26th  of  March,  1890,  by  which  it  was  provided  tliat  the 
assignee  might  deduct  from  all  collections  niacle  by  him,  on 
account  of  such  sales,  the  commissions  to  wliich  the  firm 
would  have  been  entitled  if  it  had  continued  in  business,  and 
deposit  them  in  the  Manhattan  Trust  Company  to  be  held 
subject  to  the  determination  of  the  right  of  the  assignee  to 
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retain  the  same  or  any  part  thereof,*  or  of  the  company  to 
receive  the  same  or  to  offset  the  same  against  the  indebted- 
ness of  the  firm.  Afterwards  the  assignee,  from  time  to  time, 
received  moneys  on  account  of  such  sales  by  checks  to  the 
order  of  J.  F.  Plummer  &  Co.,  or  otherwise,  and  deducted 
therefrom  various  amounts  as  commissions  at  the  rate  of  seven 
per  cent.,  and  deposited  them  in  the  Manhattan  Trust  Com- 
pany, in  the  City  of  New  York,  to  the  joint  order  of 
himself  and  the  company.  The  amount  so  deposited  is 
$2,648.48. 

On  the  28th  of  April,  1890,  this  court,  at  a  Special  Term, 
discharged  Jeremiah  P.  Murphy  as  assignee,  and  Lowell  Lin- 
coln, the  defendant  herein,  was  duly  appointed  substituted 
assignee,  and  qualified  as  such  on  the  29th  of  April,  1890,  by 
filing  his  official  bond,  which  was  approved  by  one  of  the 
Judges  of  this  Court.  On  the  2d  day  of  May,  1890,  Mui*phy, 
with  the  assent  of  the  Sprlngville  Company,  assigned  unto 
the  present  defendant  all  the  title  and  interest  which  he,  as 
assignee  or  individually,  had,  in  and  to  the  said  sum  of 
$2,648.43,  together  with  power  to  collect  and  receive  the 
same  in  the  same  manner  and  subject  to  the  same  conditions 
as  he  (Murphy)  was  subject  to  under  the  aforesaid  agreement. 

This  controversy  is  submitted,  on  this  state  of  facts.  For  the 
purpose  of  determining  the  right  of  Lincoln,  as  substituted 
assignee  of  John  F.  Plummer  &  Co.,  or  the  Sprlngville  Manu- 
facturing Company,  to  the  moneys  so  deposited. 

The  first  question  submitted  is  as  to  the  right  of  the  assignee 
to  any  commissions  whatever.  From  the  foregoing  facts 
it  appears  that  the  firm  of  John  F.  Plummer  &  Co.,  before  the 
assignment,  had  made  sales  to  the  amount  of  $160,489.89,  and 
had  collected  $48,468.47,  which  they  had  not  remitted  to  the 
plaintiff.  On  the  argument  it  was  virtually  conceded  that 
the  4i  per  cent,  commission  had  been  earned  by  the  firm,  but 
it  was  contended  that  the  2i  per  cent,  for  guaranteed  sales 
could  not  be  allowed  because  the  firm  had  become  insolvent 
before  the  accounts  were  collected.  But,  we  think,  by  the 
mere  fact  of  making  a  sale,  the  firm  became  liable  as  guar- 
antor to  the  plaintiff,  and  that  its  subsequent  insolvency  in 
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no  way  relieved  the  estate  from  that  liability,  and  the  plain- 
tiff has  a  right  to  look  to  and  to  be  paid  the  whole  amount 
due  it  from  the  assigned  estate,  provided  sufficient  is  realized 
therefrom  to  do  so,  or  if  not,  then  to  its  pro  rata  share  upou 
the  whole  amount,  whether  the  money  is  collected  from  the 
parties  to  whom  the  sales  were  made  or  not.  The  infirmity 
of  the  plaintiffs  argument  is  that  it  assumes  that  the  del 
credere  commission  of  2^  per  cent,  is  not  earned  until  the  col- 
lection of  the  account  or  the  payment  of  the  account 
to  the  assignor.  We  think  it  is  earned  when  the  guar- 
anty is  made,  not  when  it  is  performed.  It  is  true  that  by 
their  insolvency  such  a  guaranty  becomes  of  less  value  than 
it  otherwise  would  have  been,  but  that  cannot  alter  the  legal 
status  of  the  parties. 

We  ai*e,  therefore,  of  the  opinion  that  the  entire  seven  per 
cent,  commissions  were  earned,  unless  plaintiff^s  contention 
that  the  misconduct  of  Plummer  &  Co.,  in  not  remitting 
promptly  the  moneys  collected  by  them  and  appropriating  the 
same  to  their  own  use,  deprived  them  of  the  right  to  any  com- 
missions whatever. 

There  can  be  no  doubt  but  that  where  a  factor  has  been 
guilty  of  euibezzlement,  fraud,  false  representation,  or  other 
gross  misconduct,  he  foi*feits  all  claim  to  commissions.  But 
it  is  not  every  such  dereliction  of  duty  that  has  such  a  penalty 
attached.  In  the  statement  of  facts  it  is  admitted  that  certain 
amounts  had  been  collected  by  Plummer  &  Co.  before  its  fail- 
ure, and  not  remitted  to  the  plaintiff,  but  appropriated  to  its 
own  use.  But  we  do  not  think  timt  this  is  equivalent  to  em- 
bezzlement, as  claimed  by  the  learned  counsel  for  the  plaintiff. 
If  the  plaintiff  and  Plummer  &  Co.  stood  in  a  fiduciary  relation 
to  each  other,  or  a  personal  trust  existed  between  them,  then 
such  appropriation  would  amount  to  embezzlement.  But,  or- 
dinarily, the  relation  between  a  factor  and  his  principal  is  not  of 
A  fiduciary  nature,  and  does  not  involve  a  personal  trust,  and 
this  distinction  has  been  repeatedly  pointed  out  (^MerriU  v. 
Thomas,  7  Daly  896  ;  Stall  v.  King,  8  How.  Pr.  298  ;  Suttm 
v.  DeCamp,  4  Abb.  Pr.  N.  S.  488;  Clark  y.  Pincknejfy  50 
Barb.  226  ;  Duffuid  v.  Edwards,  82  How.Pr.  254).    In  this  case 
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there  is  nothing  to  show  that  any  personal  trust  existed,  or 
that  Plummer  &  Co.  were  bound  to  remit,  immediately  upon 
collection,  the  proceeds  of  sales  made  on  plaintiff's  account. 
On  the  contraiy,  it  is  admitted  ^^  that  the  proceeds  of  such 
sales  were  to  be  remitted  to  the  said  Springville  Company 
from  time  to  time."  This,  we  think,  negatives  the  idea  of  an 
immediate  remittance,  and  authorizes  the  inference  that  it 
was  justified  in  mingling  the  proceeds  with  other  funds,  and 
we  do  not  think  it  possible  to  have  carried  on  the  business 
without  so  doing,  unless  the  course  had  been  pursued  which 
was  followed  in  the  case  of  the  Hockanum  Company,  a  decision 
which  will  be  announced  herewith. 

Besides  this,  the  plaintiff,  when  it  had  it  within  its  power 
to  compel  an  instant  compliance  with  its  agreement,  allowed 
the  proceeds  of  sales  to  accumulate  in  Plummer  &  Co.'s  hands, 
and  for  that  reason  we  think  it  must  be  held  to  have  acquiesced 
in  such  a  treatment  of  its  funds.  This  case  is  not  analagous 
to  Boston  Carpet  Co.  v.  Journeay  (36  N.  Y.  384),  for  in  that 
case  it  was  held  that  the  accounts  rendered  were,  in  effect, 
fraudulent,  which  is  not  claimed  in  this  action.  We^  there- 
fore, think. that  the  firm  of  Plummer  &  Co.  had  earned  their 
commissions. 

But  such  commissions  were  only  a  debt  due  from  the  plaint- 
iff to  Plummer  &  Co.  as  factors,  for  the  payment  of  which 
the  law  giive  a  lien  as  additional  security  to  the  latter ;  in  all 
other  respects  the  commissions  were  subject  to  the  incidents 
of  an  ordinary  debt,  including  set-off,  and  payment  of  them 
can  be  properly  made  by  setting  off  the  amount  of  the  commis- 
sions jE?ro  tanto  against  the  larger  amount  due  by  the  firm  to  the 
plaintiff.  An  assignee  for  the  benefit  of  creditors  can  obtain 
no  greater  right  than  his  assignors  had.  In  this  case,  had 
Plummer  &  Co.  not  made  an  assignment,  and  had  there 
been  an  accounting  between  that  firm  and  the  plaintiff,  there 
can  be  no  doubt  but  that  the  latter  would  have  been  allowed  to 
set  off  the  commissions  against  the  general  indebtedness  of 
the  former  to  it ;  and  wliere  a  set-off  could  have  been  enforced 
against  the  assignor,  it  will  be  directed  against  the  assignee. 
A  court  of  equity,  especially  where  one  of  the  cross-debtors 
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is  insolvent,  will  always  interfere^  setting  off  one  debt  against 
the  other  (Schieffelin  v.  Hawhin%^  1  Daly  289 ;  Francklyn 
V.  Sprague^  10  Hun  589 ;  Coates  v.  Donnelly  48  N.  Y.  Super. 
Ct.  Rep.  46 ;  Littlefield  v.  Albany  County  Bank,  97  N.  Y.  581 ; 
German  Bank  v.  Udwarcls,  53  N.  Y.  544 ;  Smith  v.  Felton^ 
48  N.  Y.  428). 

In  the  latter  case  the  court  says :  ^^  It  is  enough  that  justice 
and  equity  demand  that  the  debts  should  be  set  off  against 
each  other  rather  than  the  defendants  should  be  made  to  pay 
the  note  and  rely  upon  the  estate  of  an  insolvent  debtor  for 
the  payment  of  the  debt  due  tliem.*' 

The  learned  counsel  for  the  defendant  contended  that  the 
right  to  commissions  was  a  property  right,  and  not  a  mere 
cause  of  action  in  personam.  Even  if  this  were  so,  the  right 
18  subject  to  set-off,  as  above  shown,  and  under  these  authorities 
we  think  it  extremely  doubtful  whether  Plummer  &  Co.  could 
have  made  any  conveyance  which  would  have  been  effective 
to  cut  off  plaintiff's  right  to  set  off  such  commissions  against 
the  firm^s  general  indebtedness  to  it.  But  it  is  .unnecessary 
to  further  discuss  that  question,  as  no  such,  conveyance  was 
attempted  by  them. 

There  is  another  reason  why  such  set-off  should  be  directed 
in  this  case.  The  proceeds  of  the  sales  of  plaintiff's  goods 
unpaid  at  the  date  of  the  assignment  belonged  to  the  plaintiff 
and  did  not  pass  by  the  assignment  ( Wallace  v.  Castle,  14 
Hun  106 ;  Moore  v.  Rillabrand^  37  Hun  491 ;  Converseville 
Co.  v.  Chambersburg  Co.,  14  Hun  609 ;  Baker  v.  New  York 
National  Bank,  100  N.  Y.  31 ;  Sherwood  v.  Stone,  14  N.  Y. 
267  ;  Com.  Nat.  Bank  v.  Heilbronner,  108  N.Y.  439).  And  the 
plaintiff  was  justified  in  making  collections  of  the  proceeds 
of  its  own  goods,  notwithstanding  the  fact  that  such  sales 
were  made  by  the  insolvent  firm  in  its  own  name.  And  where 
the  proceeds  came  into  the  hands  of  the  assignee,  the  plaint- 
iff was  entitled  to  have  them  paid  over  to  it  forthwith,  and 
the  right  that  the  factor  had  to  mingle  such  proceeds  with  the 
geneml  fund  of  the  estate  did  not  belong  to  the  assignee 
(^Merrill  v.  Thomae,  supra'). 

We  are,  therefore,  of  the  opinion  that  in  this  case  commis- 
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sions  from  the  plaintiffs  are  due  the  substituted  assignee ;  that 
he  is  entitled  to  credit  for  so  much  of  the  commissions  as  were 
allowed  for  guaranteeing  payment  upon  collections;  but  that 
the  plaintiff  is  entitled  to  set-off  and  credit  all  commissions 
due  said  firm  or  its  assignee,  agaipst  the  amount  due  from 
Plummer  &  Co. 

Judgment  is  ordered  accordingly,  without  costs  to  either 
party  as  against  the  other,  as  agreed  upon  by  the  parties 
hereto. 

Labbemobe,  Ch.  J.,  concurred. 

Judgment  accordingly. 


The  Hockanum  Company,  Plaintiff,  against  Lowell  Lin- 
coln, as  Substituted  Assignee  of  John  F.  Plummer  &  Co., 
Defendant. 

Pecided  June  16th,  1S90.) 

By  the  agreement  for  consignment  of  goods  for  sale  to  faoton,  who  were  to 
guarantee  prompt  payment  of  the  amount  of  all  sales  made  by  them,  all 
sales  and  entries  relative  thereto  were  to  be  kept  by  the  factors  in  separate 
books,  and  they  were  to  collect  the  accounts  and  remit  the  same  upon  the 
respectiye  dates  of  maturity,  such  remittances  to  be  made  daily,  unless  the 
amounts  received  were  less  than  $1,000,  and  iMiyments  made  before  matur- 
ity were  to  be  remitted,  less  discount  for  anticipation  of  payment ;  and 
the  factors^  charges  and  commissions  were  to  be  paid  by  the  principal 
within  six  days  of  receipt  of  bills  for  the  same.  Held^  that  the  factors 
were  entitled  to  commissions  only  on  proceeds  actually  remitted. 

Cabe  submitted  on  statement  of  facts  agreed  upon  without 
action. 

The  facts  are  stated  in  the  opinion. 

Strang  ^  Cadwallader^  for  plaintiff. 

William  B.  Homllower^  for  defendant. 
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BoOKSTAVEB,  J. — The  questions  presented  for  determina- 
tion in  this  case  are  the  same  as  were  presented  in  that  of 
tlie  SpringviUe  Manufacturing  Company  against  the  same 
defendant,  and  argued  and  submitted  at  the  same  time  ;  but 
differ  in  this  important  particular.  The  SpringviUe  Com- 
pany had  only  the  usual  agreement  between  principal  and 
factor,  while  the  plaintiff,  a  corporation  organized  under  the 
laws  of  the  State  of  Connecticut,  bad  a  written  agreement 
with  Pomeroy  &  Plummer,  the  predecessoi-s  of  John  F. 
Plummer  &  Co.,  entered  into  on  the  2d  of  January,  1884,  by 
which  the  plaintiff  agreed  to  consign  goods  for  sale  to  Pome- 
roy &  Plummer,  and  to  pay  that  firm,  as  compensation  for  its 
services  in  making  such  sales,  a  commission  of  six  per  cent, 
upon  the  amount  thereof  after  deducting  returned  goods, 
and  the  further  sum  of  one  per  cent,  for  all  other  expenses 
except  actual  freights,  and  to  make  payment  of  said  charges 
and  commissions  within  six  days  of  receipt  of  bills  for  same. 

Pomeroy  &  Plummer  among  other  tilings  agreed  to  act  as 
commission  merchants  for  plaintiff,  to  receive  and  sell  its 
goods,  and  guaranteed  to  the  plaintiff  the  prompt  paj^ment 
of  the  amount  of  all  Siiles  made  by  them.  They  also  agreed 
that  all  sales  of  plaintiff *s  goods  and  all  entries  relative  to 
the  same  should  be  kept  by  them  in  separate  books  of  account^ 
which  books  were  to  be  the  property  of  the  plaintiffs,  and 
to  contain  a  complete  record  of  all  transactions.  They  fur- 
ther agreed  to  collect  the  amount  of  all  accounts  sold,  and 
remit  the  same,  upon  the  respective  dates  of  maturity,  by 
check  to  the  treasurer  of  the  plaintiff;  such  remittances  were 
to  be  made  daily,  unless  the  amounts  received  were  less  than 
one  thousand  dollars,  in  which  case  the  remittance  might  be 
delayed  until  it  reached  that  sum.  They  also  agreed  that 
the  guaranty  made  by  them  should  include  and  cover  the 
time  of  payment  of  all  accounts  sold  on  credit,  and  if  the 
accounts  were  not  met  by  the  parties  to  whom  sold  on  their 
respective  dates  of  maturity,  the  firm  agreed  to  pay  and  remit 
for  the  same  upon  the  said  dates  of  maturity  or  not  later  than 
six  days  thereafter ;  if  Pomeroy  &  Plummer  received  pay- 
ments from  parties  to  whom  goods  were  sold  before  the  date 
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of  the  maturity  of  such  payments,  they  were  to  remit  the 
same  promptly  when  received,  deducting  therefrom  the  usual 
discounts  for  anticipation  of  payment  only.  The  agreement 
contained  other  provisions  about  forwarding  weekly  sketches 
of  sales,  monthly  payments,  trial  balances,  and  so  on,  which 
it  is  not  material  now  to  consider. 

When  John  F.  Plummer  &  Co.  succeeded  to  Pomeroy  & 
Plummer  on  or  about  the  2d  day  of  January,  1885,  this  agree- 
ment was  continued  in  force  in  every  respect  as  between  the 
plaintiff  and  the  firm  of  Plummer  &  Co. 

This  agreement  expressed  in  terms  as  strong  as  the  English 
language  is  capable  of,  that  Plummer  &  Co.  were  to  remit  all 
the  proceeds  of  sales  to  the  plaintiff  with  the  exception  of 
discounts,  and  their  commissions  were  not  to  be  deducted  by 
them  from  the  amounts  of  sales,  but  were  to  be  remitted  to 
them  by  the  plaintiff  within  six  days  after  receiving  bills 
therefor.  Thus  by  express  agreement  no  lien  could  attach 
to  the  proceeds  of  sales,  nor  was  the  firm  entitled  to  commis- 
sions until  such  remittances  were  made.  It  therefore  follows 
that  Plummer  &  Co.  were  only  entitled  to  commissions  upon 
such  proceeds  as  were  actually  remitted  to  the  plaintiff,  and 
were  not  entitled  to  any  commissions  upon  the  proceeds  not 
remitted. 

The  case  does  not  show  whether  any  of  the  f  18,000  of 
commissions  claimed  by  the  assignee  as  earned,  were  upon 
goods  the  proceeds  of  which  had  been  remitted  to  the  plaint- 
iff, and  if  such  be  the  fact  the  assignee  should  be  allowed 
commissions  upon  such  remittances  to  be  offset  against  the 
genei*al  indebtedness,  as  pointed  out  in  the  Springville  Manu- 
facturing Company's  case,  provided  Plummer  &  Co.  were  not 
acting  in  a  fiduciary  relation  to  the  plaintiff.  But  as  we  have 
not  any  data  from  which  to  determine  the  amount  of  such  com- 
missions, it  follows  that  all  of  the  questions  submitted  to  the 
court  for  decision  should  be  answered  in  the  negative;  that 
is  to  say :  No  commissions  whatever,  as  far  as  appears  from 
the  case,  are  due  from  the  ])laintiff  or  collectible  by  the  as- 
signee of  Plummer  &  Co.  on  sales  made  by  defendant's  said 
firm  since  January  1st,  1890 ;  and  the  assignee  is  not  entitled 
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to  the  guarantee  commissions  upon  the  sales  made  after  Jan- 
uary 1st,  1890 ;  and  there  is  nothing  due  the  assignee  to  be 
set  oE  against  the  amount  due  the  plaintiff  from  Plummer 
&Co. 

Judgment  is  ordered  accordingly,  without  costs  to  either 
party  as  against  the  other,  as  agreed  upon  by  the  parties 
hereto. 

Labbemobe,  Ch.  J.,  concurred. 

Judgment  accordingly. 


John  T.  Willbtts  et  aL^  Respondents,  against  Obimel  C. 

Hatch,  Appellant. 

(Decided  June  16th,  1800.) 

Where  a  pledgee,  although  having,  by  the  indorsement  and  delivery  to  him 
of  a  warehouse  receipt  for  the  goods  pledged,  the  right  to  the  exclusive 
and  absolute  control  thereof,  does  not  claim  or  exercise  that  right,  if  the 
pledgor,  having  free  access  to  the  goods,  and  knowing  that  tiiey  are  in 
danger  of  damage,  does  nothing  to  preserve  them  or  to  make  the  damage 
as  little  as  possible,  though  having  opportunity  to  do  so,  he  cannot  hold 
the  pledgee  responsible  for  the  loss  thereby  caused. 

Appeal  from  a  judgment  of  this  court  entered  on  the  ver- 
dict of  a  jury  and  from  an  order  denying  a  motion  for  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

John  JS".  Post^  for  appellant. 

TT.  Jf.  Patvell^  for  respondents. 

BooKSTAVEB,  J. — This  action  was  brought  to  recover  a 
balance  for  money  loaned  the  defendant,  amounting  to  (2,117- 
88,  with  interest.  On  the  trial  the  defendant  admitted  plaint- 
iff's claim,  but  insisted  on  an  offset  of  $1,708.38  under  a 
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counterclaim  set  up  in  the  answer,  wherein  it  was  alleged 
that  certain  wet-snlted  calf  skins,  pledged  to  plaintiffs  as  col- 
lateral security  for  the  loan,  had  become  damaged  to  the  last- 
named  amount  through  the  neglect  of  the  plaintiffs  to  properly 
care  for  and  preserve  them  while  under  their  custody  and 
control. 

There  is  no  real  dispute  as  to  the  facts  in  this  case.  When 
the  loan  was  made  in  July,  1886,  the  skins,  although  in  the 
port  of  New  York,  were  not  actually  warehoused.  By  plaint- 
iffs' direction  and  with  defendant's  acquiescence,  they  were 
sent  to  the  warehouse  of  Schultz,  Innis  &  Co.,  in  Cliff  Street, 
the  same  warehouse  in  which  defendant  had  before  stowed 
other  skins  belonging  to  him.  Schultz,  Innis  &  Co.,  upon 
receiving  the  goods,  issued  a  negotiable  warehouse  receipt 
therefor  to  the  defendant,  wht>  iiidoi*sed  it  in  blank,  and 
delivered  it  to  the  plaintiffs  as  collateral  security  for  the  loan, 
and  they  retained  possession  of  it.  But  the  warehousemen, 
during  all  the  time  the  skins  remained  in  their  possession, 
treated  the  defendant  as  the  owner,  and  addressed  all  com- 
munications relating  to  them  to  him.  The  skins  remained  in 
that  warehoiise  until  July  22d,  1887,  when  they  had  become 
so  badly  damaged  that  Schultz,  Innis  &  Co.  ordered  them  to 
be  removed  from  their  store.  They  were  then  brought  by 
defendant's  cartman  to  plaintiffs'  store  or  cellar,  and  in  order 
to  enable  the  defendant  to  do  so,  the  plaintiffs  gave  him  the 
warehouse  receipt,  which  was  afterwards  returned  to  them. 
While  in  their  store  the  skins  were  cared  for  by  defendant's 
men  under  his  direction.  Afterwards,  defendant  directed  the 
plaintiffs  to  sell  them,  which,  as  soon  as  possible  after  receiv- 
ing such  direction,  they  did,  to  a  man  in  Easton,  Pa.  The  price 
firat  agreed  upon  was  $700  cash,  but,  when  the  goods  were 
examined  at  Easton,  they  were  found  so  bad  that  the  pur- 
chaser refused  to  pay  that  price,  and  threatened  to  send  them 
back,  whereupon  the  plaintiffs  agreed  to^take  $400  for  them, 
that  being  the  best  price  which  could  be  realized.  No  actual 
negligence  is  charged  against  the  plaintiffs,  but  appellant 
claims  that  because  the  respondents  held  the  warehouse  re- 
ceipt, which  gave  them  the  absolute  custody  and  control  of 
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the  goods,  they  were  bound  to  exercise  ordinary  care  and  pru- 
dence in  looking  after  the  skins  and  preventing  damage  to 
them,  and  are  liable  because  they  did  not 

No  rule  o£  law  is  better  settled  than  that  a  pledgee,  when  he 
has  exclusive  possession  and  control  of  the  pawn,  is  bound  to 
use  ordinary  diligence  in  the  care  and  preservation  of  it.  It  is 
equally  well  settled  that  the  indorsement  and  delivery  of  a 
warehouse  receipt,  either  in  blank  or  to  the  pledgee,  gives  him 
the  right  to  the  exclusive  and  absolute  control  of  the  goods 
pledged,  if  he  chooses  to  exercise  that  right ;  and  it  is  on  these 
rules  that  the  defendant  relies  for  a  recovery  on  his  counter- 
claim. 

But  there  is  no  evidence  in  the  case  that  pLiintiffs  ever 
claimed  or  exercised  the  right  of  exclusive  possession  or  abso- 
lute control  given  them  by  Ifiw.  On  the  other  hand,  it  ap- 
peai*s  that  the  defendant  saw  the  skins  on  the  dock,  examined 
them  as  they  went  into  the  warehouse  of  Schultz,  Inuis  &  Co., 
and  made  a  thorough  examination  of  them  in  the  warehouse, 
and  found  them  in  good  condition.  After  that,  he  had  free 
access  to  them,  tried  to  sell  them,  and  often  took  persons  there 
for  that  purpose,  and  showed  them  to  such  persons.  He  testi* 
fies  that  he  saw  them  at  least  once  a  week  during  eveiy 
month  down  to  April,  1887,  and  did  not  discover  any  evi- 
dence of  damage ;  that  they  were  doing  well  until  he  became 
ill,  in  April.  He  did  not  again  see  them  until  the  latter  part 
6f  May,  1887,  when  he  found  them  beginning  to  heat,  but  he 
did  not  report  this  to  the  plaintiffs  until  some  time  in  June. 
He  then  notified  them  of  the  fact,  and  apparently  expected 
them  to  actively  engage  in  preventing  further  deterioration, 
simply  because  they  were  pledgees,  although  he,  the  owner 
of  the  goods,  did  absolutely  nothing  to  preserve  them,  notwith- 
standing he  had  free  access  to  them,  and,  as  far  as  appears 
from  the  testimony,  could  have  re-salted  or  aired  them.  They 
were  left  by  liim  in  the  condition  in  which  he  found  them, 
although  notified  by  the  warehousemen  they  were  being  in- 
jured, merely  giving  the  letter  containing  such  notification 
to  the  plaintiffs,  as  if  they  had  the  sole  duty  to  look  after  them 
and  he  had  none.    They  were  not  finally  removed  until  ordered 
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away  by  Schultz,  Innis  &  Co.,  when  he  removed  them  to 
plaintiffs'  celLir,  which  was  the  first  time  they  ever  saw  them 
or  had  actual  custody  of  them ;  and  even  then  they  gave  him 
the  fullest  liberty  to  do  whatever  he  thought  necessary  to 
arrest  decomposition.  It  is  true  that  meanwhile  he  requested 
the  plaintiffs  to  have  them  tanned  on  their  own  account.  He 
also  requested  that  the  skins  should  be  removed  to  his  own 
storehouse,  and  in  that  event  he  offered  to  give  his  own  ware- 
house receipt  for  tliem.  But  it  is  clear  that  it  is  not  a 
pledgee's  duty  to  tan  hides  in  order  to  preserve  them,  and  the 
latter  request  required  a  greater  confidence  in  human  nature 
as  it  is  to  day,  than  the  plaintiffs  were  bound  to  exercise. 

Again,  the  defendant  testified  that  the  458  bundles  of 
skins  in  question  were  piled  in  one  compact  mass,  and  that 
the  tops  of  the  bundles  would  naturally  be  cool  when  they 
wore  exposed  to  the  air,  while  the  middle  and  bottom  of  the 
mass  ^^  might  be  red  hot  so  it  would  burn  the  strings  off,'*  and 
one  would  not  discover  it  until  he  attempted  to  get  to  the 
bottom  of  the  pile,  and  for  that  reason  it  is  necessary  to  turn 
the  pile  bottom  side  up  in  order  to  keep  rot  from  the  lower 
part  of  the  mass,  and  because  that  was  not  done  he  assigns  as 
a  reason  why  he  did  not  discover  the  fermentation  before,  and 
which  had  probably  been  going  on  for  some  time.  But  he 
swears  he  made  no  attempt  to  turn  the  mass  bottom  up  ;  that 
he  never  did  more  than  take  one  bundle  up  at  a  time  to  show 
customers,  as  he  was  generally  in  a  hurry.  We  think  it  was 
quite  as  much  his  duty  to  do  this  work,  when  he  had  the  right 
and  power  to  do  it,  as  it  was  incumbent  upon  the  plaintiffs, 
and  their  neglect  was  certainly  no  greater  than  his  own. 
Even  if  it  were  the  duty  of  the  pledgees  to  use  ordinary  care 
under  the  circumstances  above  mentioned,  and  they  failed  to 
do  it,  it  was  equally  the  duty  of  the  pledgor,  when  he  knows 
the  danger,  as  he  did  in  this  ciise,  to  make  the  damages  as 
little  as  possible  to  his  own  property.  .The  law  does  not  per- 
mit him  to  sit  by  with  folded  hands,  seeing  the  danger  and 
doing  nothing  to  avert  it,  when  he  had  tlie  power  to  do  so. 

At  the  close  of  the  testimon  v,  tite  defendant  asked  the  court 
to  direct  a  verdict  for  the  plaintiffs,  less  the  amount  of  de- 
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fendant's  counterclaim  of  $1,708,75,  for  damages  arising,  as'he 
claimed,  from  plaintiffs'  neglect  of  duty.  This  was  upon  the 
theory  that  the  mere  warehouse  receipt  gave  the  plaintiffs 
exclusive  possession  and  control  of  the  hides  in  question,  and 
carried  with  it  the  right  to  damages  for  any  neglect  on  their 
part  to  exercise  ordinary  prudence  in  the  care  of  the  skins. 
But,  as  before  shown,  plaintiffs  never  claimed  to  exercise  this 
right,  and  the  defendant  had  freer  access  to  the  goods,  and  a 
greater  opportunity  to  care  for  them  than  they  had,  and  we 
think  the  court  very  properly  refused  to  give  such  direction. 
To  have  done  so  would  have  put  a  prerauini  upon  defendant's 
negligence,  and,  in  effect,  would  have  enabled  him  to  sell  the 
skins  to  the  pledgees  at  a  price  greater  than  he  had  been  able 
to  obtain  for  them  in  the  open  market,  as  he  had  been  more 
than  a  year  trying  to  sell  them. 

Had  the  plaintiffs  requested  the  direction  of  a  verdict  in 
their  favor,  it  would  have  been  probably  granted,  as  there 
was  only  a  question  of  law  involved  upon  the  undisputed  facts 
in  the  case.  But,  in  the  absence  of  such  a  request,  the  case 
was  properly  submitted  to  the  jury,  the  court  charging  them, 
among  other  things,  that  the  plaintiff  had  the  warehouse  re- 
ceipt, and  had  the  legal  or  constructive  possession  or  custody 
of  the  skins,  but  did  not  have  the  actual  custody  of  them  ;  and 
the  question  that  it  left  to  the  jury  was:  "  Were  they  bound, 
any  more  than  the  pledgor  or  borrower,  to  care  for  these  goods* 
that  is,  to  do  the  salting  or  ventilating,  or  any  other  thing  that 
was  necessary  to  be  done  to  them  ?  Did  they  assume,  when 
they  loaned  the  money  upon  the  warehouse  receipt,  .to  do 
those  things,  which  the  defendants  say  they  ought  to  have 
done,  to  the  skins?  If  they  did,  and  if  they  neglected  any 
duty  to  them,  then  they  would  be  responsible.  If  they  did 
not,  then  they  would  not  be  responsible."  This,  we  think, 
was  entirely  proper  under  the  circumstances,  and  as  favora- 
ble to  the  defendant  as  he  could  have  asked.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiffs,  and,  we  think,  with 
justice. 

On  the  trial,  the  defendant,  relying  upon  his  theory  as  above 
set  forth,  and  the  absolute  liability  of  the  plaintiffs  by  reason 
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of  their  holding  the  warehouse  receipt,  endeavored  to  exclude 
evidence  tending  to  show  that  the  plaintiffs  never  had  the  ac- 
tual possession  of  the  calf-skins  until  they  came  to  their  store 
in  July,  1887 ;  but,  we  think,  in  view  of  the  facts  before 
stated,  the  court  properly  admitted  such  evidence,  and  it  was 
pertinent  to  the  issues  then  to  be  tried.  So,  too,  and  for  the 
same  reason,  the  court  properly  admitted  evidence  tending  to 
show  that  the  plaintiffs  had  no  notice  of  the  condition  of  the 
skins  up  to  a  certain  date. 

The  court  did  not  err  in  allowing  the  amendments  to  the 
reply  to  conform  to  the  proofs. 

The  other  exceptions  argued  before  us  were  based  upon 
the  erroneous  theory. contended  for  by  the  defendant,  and 
were  not  well  taken. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Labbemobe,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Albert  L.  WoABiis  and  Louis  J.  Lessee,  Individually,  and 
Albert  L.  WoARiiCS  et  aZ.,  as  Executors  of  David  S.  Hess, 
Deceased,  Respondents,  against  Mobitz  Baheb,  Appellant. 

(I>edd6d  June  16th,  1890.) 

Articles  of  copartnership  contained  an  agreement  that,  in  the  event  of  the 
death  of  a  certain  one  of  the  partners  before  the  expiration  of  the  term  of 
the  copartnership,  his  interest  therein  should  sardre  to  his  personal  repre- 
sentatives and  the  business  should  be  continued  by  them  and  the  other 
partners  as  copartners.  During  the  term  of  the  partnership,  such  partner 
died,  leaving  a  will  by  which  he  directed  his  executors  to  carry  out  this 
agreement.  Held,  that  the  agreement  was  valid,  and  the  defendant  in  an 
action  for  a  debt  due  to  the  firm  could  not  cft^et^  that  the  executors  were 
improperly  joined  as  plaintiffs. 

Upon  trial  of  an  action  on  the  pleadings,  the  sole  question  being  the  suffi- 
ciency of  a  defense  of  misjoinder  of  parties  plaintiff  set  up  by  answer,  judg- 
ment  was  rendered  for  plaintiffs.    Held,  on  appeal  therefrom,  that,  the 
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decision  being  correct,  the  judgment  would  not  be  reversed  merely  to 
enable  defendant  to  apply  to  the  court  below  for  leave  to  amend,  as  on  trial 
of  a  demurrer;  no  request  therefor  having  been  made  in  the  trial  court. 


Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court  entered 
upon  trial  of  an  action  on  the  pleadings. 

The  action  was  brought  to  recover  for  work  and  labor  per- 
formed for  the  defendant  by  the  firm  of  D.  S.  Hess  and  Com- 
pany. The  complaint,  after  setting  forth  the  doing  of  the 
'said  work,  alleged  that,  by  virtue  of  the  articles  of  the  copart- 
nerahip  of  the  firm,  it  was  mutually  agreed  that  in  the  event 
of  the  demise  of  D.  S.  Hess,  one  of  the  members,  before  the 
expiration  of  the  stipulated  term  of  partnership,  his  interest 
as  a  partner  in  said  firm  should  survive  and  accrue  to  and  be 
continued  by  his  personal  representatives,  and  that  said 
business  should  be  continued  by  the  other  partners  and  the 
said  representatives  as  copartners.  It  further  alleged  that, 
before  the  expiration  of  the  said  stipulated  term  of  partner- 
ship, and  before  the  commencement  of  this  action,  Hess  died, 
leaving  a  will,  by  which  the  plaintiffs,  Albert  L.  Woarms, 
Martin  S.  Fecheimer,  and  Sarah  Hess,  were  appointed  as 
executora  thereof  and  were  directed  to  carry  out  the  provis- 
ions of  the  copartnership  articles  aforesaid ;  that  letters  testa- 
mentary had  been  issued  to  the  said  executors,  that  they 
qualified  as  such  executors  and  entered  upon  the  discharge  of 
the  duties  of  their  office,  and  carried  out  the  afoi*esaid  provis- 
ions of  the  copartnership  articles  of  the  firm  of  D.  S.  Hess 
and  Company,  as  directed  by  the  same. 

The  answer  denied  the  value  of  the  work,  labor,  and  ser- 
vices claimed,  and  farther  answering,  and  as  a  separate  and 
distinct  defense,  alleged  a  misjoinder  of  parties  plaintiff. 

The  cause  came  on  for  trial  in  the  City  Court  and  was  duly 
submitted  upon  the  pleadings,  the  sole  question  raised  being 
the  sufficiency  of  the  defense  of  misjoinder  of  parties  plaintiff. 
Judgment  was  given  for  the  plaintiff  for  the  whole  amount 
claimed,  and  was  affirmed  on  appeal  to  the  General  Term  of 
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.  the  City  Court;  and  from  that  decision  defendant  appealed 
to  this  court. 

Danohns^  Nexccomhe  ^  Cardozo^  for  appellant. 
M.  A.  Lessef,  for  respondents. 

J.  F.  Daly,  J. — [After  stating  the  facts  as  above.] — The 
only  question  in  the  case  is,  whether  the  personal  representa- 
tives of  a  deceased  partner  may  be  joined  as  parties  with  the 
surviving  partners,  in'  an  action  upon  a  debt  due  the  original 
copartnership,  where  such  personal  representatives  are  di- 
rected by  their  testator,  in  his  last  will  and  testament,  to 
continue  with  the  survivors  the  business  of  the  copartnership 
pursuant  to  the  provisions  of  the  original  articles,  which 
stipulated  that  in  the  event  of  the  death  of  the  testator  his 
interest  as  partner  should  survive  and  accrue  to  and  be  con- 
tinued by  his  personal  representatives  and  the  other  sur- 
vivors. 

There  seems  to  be  no  possible  objection  to  such  a  course. 
While  the  rule  is  that,  in  the  event  of  the  death  of  a  partner, 
the  survivors  "  succeed  primarily  to  all  the  rights  and  interest 
of  the  partnership  and  have  the  entire  control  of  all  the  part- 
nership property  and  the  sole  right  to  collect  partnership 
dues  "  (  Vborhis  v.  ChUdy  17  N.  Y.  854),.yet  the  rule  is  not 
applicable  where,  by  agreement  among  the  copartners,  the 
interest  of  any  one  of  them  who  dies,  survives,  accrues  to, 
and  is  continued  by  his  personal  representatives  as  copart- 
ners. 

It  is  perfectly  competent  for  copartners  to  make  such  an 
agreement,  and  for  one  of  them  to  direct  in  his  last  will  and 
testament  that  it  be  carried  out  by  his  personal  representa- 
tives, and  for  the  surviving  partners  and  such  representatives 
to  act  under  such  agreement  (^Lane  v.  Arnold^  11  Daly 
298).  When  such  personal  representatives  are  admitted  by 
the  other  copartners  to  continue  the  business  as  succeeding 
to  the  rights  and  interest  of  the  deceased,  the  survivors 
thereby  waive  th^ir  right  to  the  exclusive  control  of  the  oo- 
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partnership  property  and  their  succession  to  all  the  rights  and 
interests  of  the  partnership,  and  necessarily  waive  their 
exclusive  right  to  collect  the  copartnership  dues^  The  latter 
right  to  collect  and  sue  for  the  partnership  debts  grows  out 
of  the  exclusive  right  to  possession  and  control  of  the  copart- 
nership effects,  and  if  the  latter  right  be  waived  and  the 
representatives  of  a  deceased  copartner  are  admitted  to  a  share 
in  it,  they  are  also  admitted  to  the  right  of  collection  and 
suit.  The  question  is  one  wholly  in  the  discretion  of  the 
surviving  partners,  and  the  debtors  of  the  firm  have  no 
ground  of  complaint.  The  defendant,  therefore,  cannot  object 
to  the  joining  of  the  representatives  of  the  deceased  partner 
with  the  surviving  partners  in  this  action,  and  the  only  ques- 
tion litigated  in  the  court  below  was  properly  disposed  of. 

Upon  this  appeal  the  point  is  made  that,  as  the  trial  was 
upon  the  pleadings,  the  defendant  should  have  had  leave  to 
amend  as  upon  the  decision  of  a  demurrer,  and  that  the 
judgment  should  be  reversed.  No  request  for  leave  to  amend 
was  made  in  the  City  Court,  and  there  is  nothing  for  us  to 
review  upon  that  head.'  The  only  point  submitted  to  the 
eourt  at  the  trial  was  the  alleged  misjoinder  of  parties  plaint- 
iff, the  denials  in  the  answer  having  been  apparently  waived. 
Had  an  application  for  leave  to  amend  been  made,  it 
would  have  been  granted.  It  seems  now  to  be  suggested  for 
the  first  time  without  the  City  Court  having  had  the  oppor- 
tunity to  pass  upon  it.  As  it  was  a  matter  within  the  discre- 
tion of  that  court,  the  application  to  us  cannot  be  entertained ; 
and  the  judgment  cannot  be  reversed  in  order  to  permit  such 
application  to  be  made  in  the  City  Court. 

The  judgment  should  be  afBrmed,  with  costs. 

Larbbmorb,  Ch.  J.,  and  Bisghoff,  J.,  concui*red. 
Judgment  affirmed,  with  costs. 
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Frangbs  E.  Dbmabbst,  Plaintiff,  offaimt  Jakes  A.  Flack 

et  a2.,  Defendants. 

(Decided  June  26th,  1800.) 

In  an  action  against  several  defendants  for  personal  injuries  to  plaintiff 
sustained  on  a  toboggan  slide,  the  only  CTldenoe  that  defendants  were 
jointly  interested  in  operating  the  slide  was  testimony  that  the  ground  was 
let  to  one  of  them  for  a  company  as  tenant ;  that  another  defendant  paid 
for  services  rendered  in  the  construction  and  operation  of  the  slide,  by 
checks  as  treasurer  of  the  company  ;  and  that  other  defendants  inspected 
toboggans  and  other  goods,  and  ordered  them  sent  to  the  slide.  Held^ 
that  this  was  insufficient  to  charge  defendants  with  liability  as  partners. 

A  certificate  of  incorporation  was  duly  issued  to  residents  of  New  York, 
under  the  statutes  of  West  Virginia,  which  provided  that,  from  the  date 
of  such  a  certificate,  the  corporators  named  shall  **  be  a  corporation  by  the 
name  and  for  the  purposes  and  business  therein  specified.**  The  business 
specified  ^was  thereafter  conducted  by  them  in  the  usual  methods.  Ueld^ 
that  subsequent  irregularities  of  action  and  failures  to  comply  with  require- 
ments of  statutes  of  West  Yiiginia,  especially  with  a  provision  that  every 
director  must  be  a  resident  of  that  state  unless  otherwise  provided  by  a 
by-law,  no  such  by-law  being  shown,  did  not  render  the  incorporation 
nugatory,  so  that  the  stockholders  might  be  treated  as  partners  and  as  such 
liable  for  personal  injuries  caused  in  the  prosecution  of  the  business  of  the 
company. 

Exceptions  taken  at  a  trial  term  of  this  court  ordered  to 
be  heard  in  the  first  instance  at  the  General  Term. 

The  facts  are  stated  in  the  opinion. 

Seaman  Htller^  for  plaintiff. 

W.  Baurke  Cochran^  for  defendants. 

Larbemobb,  Ch.  J. — This  is  an  action  for  damages  for 

personal  injaries  sustained  by  the  plaintiff  updn  a  toboggan 

slide  on  January  20th,  1888.    The  premises  upon  which  said 

slide  was  situated  were  owned  by  the  New  York  Driving 

Club.    The  complaint  alleges  that  the  defendants  **were  a 

joint^tock  company,  doing  business    in    the  city  of  New 
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York  under  the  name  and  style  of  ^  America's  Winter  Car- 
nival Company/  and  that  said  defendants  were  and  still  are 
the  ownei-s  thereof."  No  proof,  however,  was  offered  to 
show  that  the  defendants  had  organized  or  constituted  a 
**  joint-stock  company/'  as  that  term  is  understood  under  the 
statutes  and  adjudications  of  the  state  of  New  York.  Even 
if  such  proof  had  been  made,  as  the  number  of  persons  com- 
posing the  alleged  "  jointnstock  company  "  would  have  been 
less  than  seven,  such  allegation  would  have  had  little  legal 
significance,  because  plaintiff  would  have  been  obliged,  as 
she  has  done,  to  sue  the  members  thereof  as  partners,  and  not 
to  sue  the  alleged  company  in  the  name  of  its  president 
(Code  Civ.  Pro.  §  1919).  In  any  view  of  the  matter,  there- 
fore, it  was  incumbent  upon  the  plaintiff,  in  order  to  maintain 
this  action,  to  show  that  the  defendants  were  jointly  interested 
iu  opei*ating  the  toboggan  slide  upon  which  the  accident 
happened.  Even  making  all  possible  allowance  for  the  diffi- 
culty under  which  the  plaintiff  labored,  in  being  compelled 
to  call  hostile  witnesses  for  proof  on  this  point,  we  cannot 
hold  that  a  prima  facie  case  was  made  out.  The  witness 
Jones  testifies  that,  if  he  remembered  rightly,  these  grounds 
were  let  by  the  New  York  Driving  Club  for  the  purpose  of 
putting  up  these  toboggan  slides,  to  the  present  defendants. 
On  cross-examination,  however,  he  says  that  the  only  one  of 
them  who  personally  agreed  with  him  sis  secretary  of  the 
New  York  Driving  Club,  or  with  the  executive  committee 
thereof,  to  take  the  place,  was  the  defendant  Case.  He 
further  avers,  that  *' the  America's  Winter  Carnival  Compan}- 
was  the  tenant  which  had  possession  of  those  grounds  on 
which  i-an  this  toboggan  slide  ; "  that  he  regarded  himself  as 
an  employe  of  that  company  ;  and  that  he  was  paid  for  his 
services  as  manager  thereof  by  the  check  of  Mr.  de  Cordova, 
as  treasurer  of  the  Winter  Carnival  Company. 

The  testimony  of  the  witness  Grant  is  to  the  effect  that  the 
America's  Winter  Carnival  Company  constructed  toboggan 
slides  in  Fleetwood  Park  ;  and  that  he  was  a  stockholder  in 
such  corporation.     The  fact  that  the  defendants  Case  and, 
Grant  inspected  toboggans  and  other  goods,  and  ordered  the 
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same  to  be  sent  to  Fleetwood,  is  notsuiBcieDt  to  charge  them 
with  liability  either  individually  or  as  partners  with  their  co- 
defendants.  Such  acts  on  their  part  might  have  been  per- 
formed as  agents  for  and  in  the  interest  of  America's  Winter 
Carnival  Company.  It  appears  that  for  the  services  of  the 
witness  Cook  as  civil  engineer  in  drawing  the  plans  and  spe- 
cifications for  the  slides,  he  also  was  paid  by  a  check  signed 
by  Mr.  de  Cordova  as  treasurer.  Even  if  no  evidence  of  in- 
corporation had  been  introduced,  we  should  have  been  obliged 
to  hold  that  the  record  discloses  no  facts  from  which  a  jury 
would  have  been  authorized  to  find  a  liability  as  partners,  for 
any  debts  contracted  or  damages  sustained  in  the  operation 
of  said  slides. 

But  it  does  appear  that  a  certificate  of  incorporation  was 
filed  under  the  laws  of  the  state  of  West  Virginia  on  or  about 
the  12th  day  of  December,  1887,  and  that  these  defendants 
became  stockholders  in  the  company  so  formed.  The  Code 
of  West  Virginia  is  in  evidence,  and,  in  section  10  of  chapter 
54  thereof^  provides  that  ^*  When  a  certificate  of  incorpora- 
tion shall  be  issued  by  tlie  Secretary  of  State,  pursuant  to  this 
chapter,  the  coi-porators  named  in  the  agreement  recited 
therein,  and  who  have  signed  the  same,  and  their  successors 
and  assigns,  shall,  from  the  date  of  the  said  certificate  until 
the  time  desig^at«d  in  the  said  agreement  for  the  expiration 
thereof,  unless  sooner  dissolved  according  to  the  law,  be  a 
corporation  by  the  name  and  for  the  purposes  and  business 
therein  specified."  It  also  appears  that  the  Secretary  of  State 
of  West  Virginia  issued  under  the  Great  Seal  of  said  state 
the  certificate  provided  for  by  section  9  of  chapter  54  of  said 
Code,  which  officially  declared  the  America's  Winter  Carnival 
Company  to  be,  from  said  12th  day  of  December,  1887,  a  cor- 
poration, to  be  known  by  said  name,  and  to  exist  for  the  pur- 
poses set  forth  in  the  said  certificate  or  agreement.  In 
Methodist  Episcopal  Union  Church  v.  Pickett  (19  N.  Y.  485), 
it  was  held  that  '^  Two  things  are  necessary  to  be  shown  in 
order  to  establish  the  existence  of  a  corporation  defucto^  to 
wit :  (1)  the  existence  of  a  charter  or  some  law  under  which 
a  corporation  with  the  powers  assumed  might  lawfully  be 
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created;  and,  (2)  a  user  hj  the  party  to  the  suit  of  the  rights 
claimed  to  be  conferred  by  such  charter  or  law."  We  think 
the  defendants  have  established  both  the  presumptive  legislsr 
tiye  organization  and  the  user  prescribed  by  the  case  cited. 
It  is  argued  that  the  America's  Winter  Carnival  Company  is 
not  a  legally  existing  corporation,  of  which  the  courts  of  this 
state  can  take  cognizance,  because  of  alleged  irregularities  of 
action,  and  failure  to  comply  with  statutory  requirements,  on 
the  part  of  the  corporation  and  its  directors  and  officers.  The 
point  is  especially  insisted  on,  that,  as  the  Code  of  West  Vir- 
ginia prescribes  that  every  director  must  be  a  resident  of  that 
state,  unless  it  is  otherwise  provided  by  a  by-law,  and  as  all 
the  directors  of  said  company  are  residents,  not  of  West 
Virginia,  but  of  New  York,  and  no  by-law  authorizing  this 
innovation  is  shown,  the  attempted  organization  is  nugatory, 
and  the  would-be  stockholders  must  be  treated  merely  as 
partners.  But,  outside  of  the  language  of  section  10  of 
chapter  54  above  quoted,  which  expressly  provides  that  from 
the  date  of  the  certificate  the  signers  thereof  and  their  suc- 
cessors shall  be  a  corporation,  we  are  of  opinion  that  well- 
settled  rules  of  law,  in  this  as  well  as  other  states  of  the 
Union,  would  defeat  plaintifiTs  contention.  In  the  early  and 
well-known  case  of  The  People  v.  The  Manhattan  Company 
(9  Wend.  851),  it  was  held  that,  although  incorpomtion  had 
been  granted  upon  condition  that  the  company  should  within 
ten  years  furnish  a  supply  of  pure  water  to  such  peraons  as 
ehose  to  avail  themselves  of  the  same,  and  the  time  so  pro- 
vided had  expired,  the  proviso  was  not  a  condition  precedent 
but  a  defeasance ;  that  the  corporation  had  come  into  being 
and  still  existed,  and  that,  therefore,  it  was  not  compelled  to 
set  forth  the  condition  and  allege  performance  thereof,  even 
to  show  a  present  right,  as  in  judgment  of  law  a  corporation 
once  iihown  to  exist  is  presumed  to  continue  until  the  cotv 
trary  is  shown. 

In  Eaton  v.  Aspinwall  (19  N.  Y.  119),  it  was  held  that  a 
defect  in  the  proceedings  to  organize  a  corporation  is  no 
defense  to  a  stockholder  in  a  suit  to  enforce  his  individual 
liability,  he  having  participated  in  its  acts  of  user  as  a  corpo- 


NEW  YORK— JUNE,  1890.  841 


Demarest «.  Flack. 


ration  dsfikcto.  Here  it  appeared  that  a  certificute  of  incor- 
poration had  been  filed  under  the  laws  of  New  York,  but  that 
the  ten  per  cent,  of  the  capital  required  by  the  general  act  to 
be  paid  in  had  not  been  so  covered  into  the  treasury ;  **yet 
the  company  elected  its  oi&cei'S,  hired  an  office  in  the  city  of 
New  York,  and  went  into  actual  operation  there  as  a  corpo- 
ration/' In  the  opinion  it  was  said  that  ^  When  its  corporate 
existence  had  been  thus  established  the  plaintiffs  would  not 
have  been  permitted  to  prove,  as  a  defense  for  them,  the  facts 
relied  upon  by  the  defendants ;  for  the  familiar  reason  that 
the  right  of  a  corporation  to  sue  cannot  be  inquired  into 
coUutenilly.  Thus,  it  will  be  seen  that  this  corporation, 
though  not  a  valid  coi*poration  in  point  of  law,  may  carry  on 
its  enterprises,  have  its  day  in  court,  and  divide  its  revenue 
among  the  holders  of  the  shares  of  its  capital,  until  the  state 
shall  interpose  and  ask  that  it  be  dissolved ;  and  that  the  only 
real  necessity  of  complying  with  the  statute  in  relation  to  the 
payment  of  the  ten  per  cent,  was  to  prevent  proceedings  in 
behalf  of  the  people  to  put  an  end  to  its  corporate  functions/' 

This  case  has  been  largely  cited  in  our  own  courts,  and 
often  quoted  and  followed  in  the  tribunals  of  sister  states. 
In  Palmer  v.  Latorenee  (  8  Sandf.  161),  it  was  held  that  a 
certificate,  made  and  filed  for  the  purpose  of  organizing  a 
banking  association,  if  in  conformity  with  the  terms  of  the 
act,  is  evidence  that  the  provisions  of  the  statute  have  been 
complied  with,  and  that  the  company  was  duly  organised ; 
and,  further,  that  a  defendant,  who  has  contracted  with  a  cor^ 
pora£ion  defaeto^  will  not  be  permitted  to  allege  any  defects 
in  its  organization,  as  affecting  its  capacity  to  contract  or  sue, 
all  such  objections  being  available  only  to  the  sovereign  powet 
of  the  state. 

In  Swartwcvt  Y.  American  Air^Line  It.  R.  Co.  (24  Mich. 
889),  the  rule  was  stated  by  Coolet,  J.,  as  follows: 
**It  is  obvious  that  all  questions  of  regularity  in  the  proceed- 
ings on  the  part  of  the  associates  in  taking  upon  themselves 
corporate  functions,  purporting  to  emanate  from  its  sover- 
e^nity^  are  questions  which  concern  the  state  rather  than  in* 
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dividuals,  and  should  only  be  raised  in  a  proceeding  to  which 
the  state  has  seen  fit  to  make  itself  a  party." 

In  a  later  case,  in  the  state  of  Michigan,  Merchant$'  ^ 
Manufacturer^  Bank  v.  Stone  (38  Mich.  779),  it  was  held  that 
where  a  body  professing  to  be  a  corporation  had  been  dealt 
with  expressly  as  such,  those  who  have  so  dealt  with  it  cannot 
question  its  corporate  existence  for  the  purpose  of  chai-ging 
its  members  individually  as  partners.  See  also  Stout  v.  Zuliek 
(48  N.  J.  L.  599;);  First  National  Bank  v.  Almy  (117  Mass.476); 
Congregational  Socy,  v.  Perry  (6  N.  H.  164)  ;  Newburg  Pe- 
troleum Co.  V.  Weare  (27  Ohio  St.  843) ;  Casey  v.  &alli  (94  U- 
S.  673)  ;  Leonardsville  Batik  v.  Willard  (25  N.  Y.  675) ; 
McFarlan  v.  Triton  Ins:  Co.  (4  Denio  392). 

In  Spring  Valley  Water  Works  v.  San  Francisco  (32  Cal. 
434),  it  was  expressly  held  that  omissions  or  irregular  perform- 
ances relating  to  the  organization  of  a  corporation  can  only 
be  investigated  in  a  direct  proceeding  instituted  by  the  state 
for  that  purpose,  and  not  in  a  collateral  action.  Especially 
was  this  thought  to  be  the  rule  with  regard  to  acts  which  are 
not  made  pre-requisite  to  the  exercise  of  corporate  powers, 
but  which  operate  as  a  forfeiture.  On  this  latter  point  see 
also  Mokelumne  Hill  Mining  Co.  v.  Woodbury  (14  Cal. 
424). 

There  is  au  overwhelming  current  of  authority  throughout 
the  United  States  on  the  point  that  where  a  corporation  has 
once  come  into  actual  existence  through  the  due  observant 
of  the  original  formalities  required  for  that  purpose,  subsequent 
omissions  or  irregularities  in  the  completion  of  its  organization 
or  the  prosecution  of  its  business,  shall  not  be  available  as  a 
defense  in  matters  of  contract,  either  to  the  corporation  itself 
or  its  directors  or  stockholders,  and  cannot  be  taken  advan- 
tage of  by  outsiders  who  have  had  business  dealings  with  it. 
We  have  not  been  able  to  discover  any  reported  case  in  which 
it  was  attempted  to  raise  this  point  in  an  action  on  tort;  but 
we  cannot  see  why  the  same  principles  should  not  apply. 
Here  it  is  shown,  that  the  certificate  of  incorporation  was 
regularly  executed  and  filed,  and  the  Secretary  of  State  of 
West  Virginia  duly  certifies  to  such  facts.     User  on  the  part 
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pf  the  company  is  shown  by  the  testimony  of  all  the  witnesses 
as  to  the  usual  methods  of  conducting  business.  Within  the 
reasoning  of  the  authorities  above  cited,  America's  Winter 
Carnival  Company,  as  far  as  the  outside  world  was  concerned,  ' 
was  a  de  facto  corporation,  able  to  contract  debts,  and  liable 
for  the  payment  thereof,  as  well  as  for  all  damages  sustained 
by  its  customers  through  the  negligence  of  its  employes. 

In  First  National  Bank  v.  Almy  CUT  Mass.  476),  which 
follows  the  general  current  of  authority  upon  the  point  in 
question,  it  was  held  that  when  a  certificate  of  organization 
had  been  issued  by  the  Secretary  of  the  Commonwealth  to 
members  of  a  proposed  corporation  in  accordance  with  the 
statute,  said  corporators  were  not  liable  as  partners  by  reason 
of  having  transacted  business  before  the  whole  of  the  capital 
stock  had  been  paid  in,  although  this  was  in  direct  violation 
of  the  statute  on  the  subject.  In  that  case  it  was  said  by 
Gray,  Ch.  J.,  that  this  defect  would  not  have  prevented  a  suit 
against,  the  corporation  itself,  and  that,  therefore,  the  stock- 
holders should  not  be  held  personally  liable.  In  the  case  at 
bar  the  non-compliance  with  the  subsequent  statutory  for- 
malities would  not  have  been  a  bar  to  a  suit  against  the 
America's  Winter  Carnival  Company,  and  the  reason  for 
exempting  the  stockholders  from  individual  liability,  because 
the  remedy  exists  against  the  company  itself,  applies  with 
equal  force.  A  further  consideration  advanced  by  Chief  Justice 
Gbat  was,  that  the  case  of  stockholders  in  a  corporation  which 
may  have  been  iniperfectly  organized  is  not  analogous  to  the 
case  of  a  limited  partnership,  for  the  reason  that  in  the  latter 
instance  the  intention  is  to  form  a  partnership  of  some  kind, 
and  the  statute  expressly  provides  that  if  the  technical  for- 
malities are  not  observed  the  pai'tnersliip  shall  be  an  ordinary 
one,  and  its  members  liable  in  solido.  In  that  case,  as  in  the 
case  at  bar,  there  was  no  intention  to  form  any  partnership  at 
all,  and  we  approve  of  the  suggestion  of  the  learned  Chief 
Justice  of  Massachusetts  that,  under  such  circumstances,  there 
is  no  statutory  authority,  and  there  would  be  no  just  ground 
for  saddling  certain  stockholders  with  liability,  the  nature  of 
which  they  had  never  contemplated. 
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The  exceptions  should  be  overruled,  and  judgment  ordered 
for  the  defendants,  with  costs. 

BoOKSTAVEB,  J.,  Concurred. 

Exceptions  overruled,  and  judgment  for  defendants,  with 
costs. 


Max    Bettbb,    Respondent,    against    Thb    Pbxtdsntial 

biSUBANCB  Company,  Appellant. 

(Decided  July  18th,  1890.) 

A  stipulation,  in  a  contract  for  employment,  that  no  action  shall  he  hrooght 
hy  the  employe  against  the  employer  until  ten  days  after  service  on  the 
latter  of  a  written  statement  of  the  particulars  and  amount  of  the  former's 
daim,  is  reasonable,  and  the  employe  cannot  be  relieved  therefrom  merely 
because  he  did  not  understand  it  when  he  entered  into  it. 

A  stipulation,  in  such  a  contract,  that  no  action  shall  be  brought  against  the 
employer  by  reason  of  any  matters  arising  thereunder  after  six  months 
from  the  time  of  the  termination  of  the  employment,  is  authorized  under 
section  414  of  the  Code  of  Civil  Procedure,  providing  for  a  shorter  limi- 
tation, by  the  written  contract  of  the  parties,  than  that  prasciibed  by 
statute. 

Appeal  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Fourth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

J7.  C.  Kudliehy  for  appellant. 

John  Fenrell,  for  respondent. 

BooKSTAYER,  J. — This  action  was  brought  to  recover 
**  money  deposited  as  security "  for  plaintiff's  faithful  per- 
formance, of  his  duty  as  a  collector  for  the  defendant. 

Various  grounds  for  the  appeal  were  argued,  but  it  is 
necessary  to  notice  two  of  them  only.  By  the  terms  of  the 
agreement  between  the  parties  it  was  expressly  stipulated 


NEW  YORK— JULY,  1890.  846 

Better  v.  Prudential  Ins.  Go. 

that  the  plaintiff  should  commence  no  action  either  at  law 
or  in  equity  until  ten  days  after  service  on  the  president  or 
secretary  of  the  defendant  of  a  written  statement  of  the  par- 
ticulars and  amount  of  the  plaintiff's  claim  against  the  de- 
fendant. There  is  no  claim  that  this  agreement  was  entered 
into  through  any  fraud  on  the  part  of  the  defendant.  It  was 
reasonable  in  itself,  and  if  plaintiff  did  not  understand  it 
when  he  entered  into  it,  it  was  Lis  own  fault,  and  this  court 
cannot  relieve  him  in  that  respect.  No  such  notice  was 
given,  as  appears  from  the  return,  until  after  the  commence- 
ment of  the  action. 

In  the  written  agi'eeinent  it  was  also  expressly  stipulated 
that  no  suit  should  be  brought  against  tlie  defendant  by 
reason  of  any  matters  arising  thereunder  after  six  months 
after  the  time  of  the  plaintiff,  leaving  defendant's  employ. 
It  is  clear  from  the  evidence  that  this  action  was  not  com- 
menced within  that  time.  Plaintiff's  counsel  claims  that  such 
a  limitation  is  not  valid  in  view  of  the  general  statutes  in 
relation  to  the  limitation  of  actions,  but  we  cannot  agree 
with  him.  By  section  414  of  the  Code  of  Civil  Procedure, 
it  is  expressly  provided  that  a  shorter  time  may  be  agreed 
upon  by  a  contract  in  writing.  And  in  Wilkinson  v.  First 
Nat.  Fire  Ins.  Co.  (72  N.  Y.  601^08),  and  cases  there 
cited,  it  was  held  that  ^^  it  was  well  settled,  that  the  parties 
to  a  contract  may  provide  for  a  shorter  limitation  to  actions 
thereon  than  that  fixed  by  the  general  law.  Such  an  agree- 
ment is  not  expressly  or  impliedly  prohibited  by  the  general 
statute  of  limitations,  and  is  consistent  with  the  policy  upon 
which  the  statute  is  founded." 

We  therefore  think  the  judgment  should  be  reversed,  with 
costs  to  the  appellant. 

Alleih,  J.,  concurred. 

Judgment  reversed,  with  costs. 
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Chablbs  Gboss,  Respondent,  offainst  John  Jangsok,  Ap- 
pellant. 

Pecided  July  18th,  1890.) 

At  a  sale  by  auction  of  penpnal  property  under  a  power  in  a  mortgage 
thereof,  defendant  became  the  purchaser  on  a  bid  of  1825,  after  other 
bids,  up  to  $820,  liad  been  made.  It  did  not  appear  that  such  bids  were 
not  made  in  good  faith.  The  real  value  of  the  property  was  about  $400. 
Held,  that  defendant  could  not  object  to  the  fairness  of  the  sale,  because 
of  a  secret  agreement  between  him  and  the  mortgagee  that  he  should  pay 
$325  for  the  property,  and  that  no  one  else  should  get  it. 
Defendant  refused  to  complete  the  purchase,  and  told  the  mortgagee  to 
,  sell  the  property  to  some  one  else,  anil  was  thereupon  told  that  he  would 
be  held  liable  for  any  loss  on  such  resale.  The  property  was  then  readvep- 
tised  once,  and  sold  without  further  notice  to  defendant.  Held^  that  the 
finding  of  a  jury  that  defendant  had  reasonable  and  proper  notice  of  the 
resale  would  not  be  disturbed  on  appeal,  no  fraud  or  bias  being  shown. 

Appeal  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Eighth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

George  W.  McAdam^  for  appellant. 

John  MulhoUandy  for  respondent. 

BooKSTAVBR,  J. — This  action  was  brought  by  the  plaintiff, 
a  vendor,  against  the  defendant,  a  vendee,  to  recover  damages 
on  a  resale  of  certain  fixtures,  etc.,  of  a  dining-room  or 
restaurant.  No.  197  Third  Avenue.  The  property  was  sold 
at  public  auction  under  a  power  contained  in  a  chattel  mort- 
gage, and  at  the  sale  the  defendant,  on  the  5th  February, 
1890,  purchased  the  whole  of  it  for  the  sum  of  $325  after 
other  bids  up  to  $320  had  been  made.  He  paid  $5  on  account 
of  the  purchase,  and  agreed  to  pay  the  remainder  on  the 
same  day  at  4  P.  M.  When  that  hour  amved,  defendant 
refused  to  complete  the  purchase  and  told  plaintiffs  repre-. 
sentatives  '^  to  sell  it  to  some  one  else,"  because  his  wife  did 
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not  want  him  to  take  it.  He  was  then  told  that  if  the  prop- 
erty was  resold  it  would  be  on  his  account,  and  be  would  be 
held  liable  for  any  loss  on  such  resale. 

The  property  was  then  readvertised  once  without  further 
notice  to  the  defend^ant,  and  realized  the  sum  of  $256.42  only. 
Against  this  the  plaintiff  charged  $20  for  a  watchman  for 
five  days  and  nights  and  $2.40.  for  advertising  and  auctioneer's 
fees,  and  credited  the  defendant  with  the  net  proceeds,  to 
wit,  $208.58,  and  brought  suit  for  the  difference  between  the 
purchase  price  and  the  net  amount  realized,  that  is  to  say  for 
$116.12.  The  trial  court  only  allowed  $4  for  watchman's 
fees,  and  the  jury,  after  a  charge  by  the  court,  rendered  a 
verdict  in  plaintiff's  favor  for  $74.98.  The  defendant  does 
not  dispute  plaintiff's  right  to  resell  under  the  circumstances ; 
but  claims  the  first  sale  was  not  fairly  conducted,  the  second 
was  not  made  in  good  faith  and  with  reasonable  diligence, 
was  not  properly  advertised,  and  defendant  had  no  proper 
notice  of  the  time  and  place  of  the  i*esale. 

As  to  the  first  objection,  it  appears  from  the  evidence  of  the 
attorney  for  the  mortgagee  that  the'  property  was  advertised 
by  him  to  be  sold  at  auction,  and  there  was  a  secret  agreement 
between  him  and  the  defendant,  that  the  latter  should  pay 
$325  for  the  property,  and  that  no  one  else  should  get  it,  no 
matter  what  they  bid  for  it.  So  far  as  appears  from  the 
evidence,  on  the  sale  the  sum  of  $820  was  bid  for  the  prop- 
erty in  good  faitii,  and  defendant's  bid  was  the  highest 
offered;  his  private  understanding  with  the  attorney,  therefore, 
could  not  affect  the  genend  public  ;  and  the  fact  is  no  bidder 
complained  of  the  price  at  which  it  was  sold  to  the  defendant. 
Nor  does  it  appear  that  the  previous  bid  of  $820  was  made  by 
anyone  employed  by  the  plaintiff  or  his  attorney  to  inflate  the 
price  and  to  induce  the  defendant  to  bid  a  higher  price  than 
be  otherwise  would  have  done,  and  in  this  respect  it  differs 
widely  from  FUher  v.  Hertey  (17  Hun  870). 

On  the  contrary,  the  evidence  shows  that  the  property  was 
fairly  worth  $400,  and  this  defendant's  coun.sel  claims  was 
about  its  real  value.  The  rascality  of  the  *  understanding, 
which  defendant  claims  .  was  made  with  the  mortgagee's 
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attorney,  by  which  he  was  to  get  the  property  at  public  sale 
for  $225,  was  equally  shared  by  defendant  himself — he  shoald 
not  bo  allowed  to  avail  himself  of  his  own  wrong  in  the  ab- 
sence of  any  deceit  practised  on  him. 

As  to  the  second  objection,  that  the  resale  was  not  made  in 
good  faith  and  with  reasonable  diligence,  we  have  carefully 
examined  the  testimony  and  the  judge^s  charge  on  that  point, 
and  find  the  charge  was  fair  and  impartial  on  that  question, 
and  the  jury^s  finding  was  fully  sustained  by  the  evidence. 
We  may  say  that  the  charge  was  as  strongly  in  defendant's 
favor  as  the  circumstances  warranted,  and  the  finding  of  the 
jury  in  such  a  case  will  not  be  disturbed  (^Conkling  v. 
Thomp9on,  29  Barb.  218;  Coring  v.  CalveH,  2  Hilt.  66; 
Maguire  v.  Woodside^  Id.  69;  Barber  v.  Amottx^  18  How; 
Pr.  285). 

As  to  the  third  and  fonrth  objections,  that  the  property 
was  not  properly  advertised,  and  the  defendant  had  no  notice 
of  the  resale,  we  think  there  is  no  law  prescribing  what  notice 
shall  be  given  to  a  defaulting  purchaser,  and  it  was  fairly 
submitted  to  the  jury  whether  tlie  notice  in  fact  given  was  a 
reasonable  or  proper  notice,  and  their  conclusion  upon  that 
question,  as  before  shown,  is  binding  on  us  in  the  absence  of 
fraud,  misrepresentation,  bias,  or  prejudice,  none  of  which 
do  we  perceive  in  this  case. 

In  the  case  of  Pollen  v.  LeRoy  (80  N.  Y.  549),  it  was 
said:  **A  vendor,  if  he  elects  to  become  such,  is  an  agent  for 
the  vendee  who  refuses  to  complete  his  purchase,  to  sell 
fauiy  and  for  the  best  advantage.  The  only  requisite  to  such 
sale  as  a  measure  of  the  rights  and  injury  of  the  party  is  good 
faith;  there  is  nothing  in  the  cases  which  I  have  found 
requiring  more  than  this.**  In  the  same  case  it  was  held 
that,  although  the  law  regards  the  vendor  as  agent  qtAoad  hoe 
of  the  vendee,  it  is  no  part  of  his  duty  to  notify  the  principal 
of  the  time  and  place  of  sale. 

In  Bunter  v.  WeUell  (84  N.  T.  549),  it  was  held  that  the 
vendor  might  have  abandoned  the  property  and  sued  for  the 
full  price  of  the  goods  sold,  and  that  he  might,  although  he 
was  not  bound  to,  resell  at  auction. 


NEW  YORK-  JULY,  1890.  849 

Lathers  v.  Hunt. 

In  Meswnore  v.  New  York  Shot  ^  Lead  Co.  (40  N.  Y.  429), 
it  was  held  that  the  vendor  had  a  right  to  sell  at  the  best 
price  he  could  obtain,  after  his  offer  to  deliver  the  goods,  and 
the  law  did  not  require  him  to  give  any  notice  of  the  time  or 
place  of  sale. 

In  Porter  v.  Wormser  (94  N.  Y.  447),  it  was  held  that  an 
agent  authorized  to  sell  property  might,  in  the  absence  of 
restrictions,  sell  in  any  ordinary  manner. 

In  Bigelow  v.  Legg  (102  N.  Y.  652),  it  was  held  that  the 
measure  of  damages,  in  such  case,  is  the  difference  between 
the  contract  price  and  the  market  value,  and  tiie  price  real- 
ized at  auction  may  properly  be  taken  into  consideration  in 
determining  the  market  value.  The  fact  that  the  property 
on  the  second  sale  was  not  sold  in  bulk  but  in  detail,  was  in 
defendant's  favor.  The  fact  that  the  license,  etc.,  was  not 
tendered  to  the  defendant,  is  not  material  in  view  of  his  pos- 
itive refusal  to  take  the  proplsrty  at  any  price. 

We  therefore  think,  in  any  aspect  in  which  this  case  may 
be  viewed,  the  judgment  of  the  court  below  must  be  affirmed, 
with  costs  to  respondent. 

Allen,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Richard  Lathers    Appellant,  again$t  Jacob  H.  Hunt, 

Respondent. 

(Decided  July  18th,  1800.) 

Althongfa  letters  written  by  one  person  are  not  admissible  to  prove  Ins 
agency  for  another,  they  may  be  competent  against  the  latter  as  part  of 
the  res  gettfB^  where  they  relate  to  the  matter  in  controversy,  and  the 
agency  is  otherwise  proved. 

Defendant,  being  indebted  to  plaintiff  for  rent,  executed  to  him  a  chattel 
mortgage  of  his  household  goods  on  the  demised  premises.  Defendant 
tubaeqaently  abandoned  the  premises  and  the  goods,  and  plaintiff  took 

•  poMesaion  thereof.    HM^  that  his  taking  poesession  of  and  caring  for  the 
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goods  did  not  constitute  a  conyersion  thereof,  or  an  appropriation  of  them 
In  satisfaction  of  the  mortgage  debt. 

In  an  action  for  the  rent,  defendant  set  np  such  taking  of  the  property  as  a 
defcinse.  Held,  that  plaintiff  should  be  permitted  to  show  tliat  he  never 
used  it  himself  or  allowed  others  to  use  It,  and  had  never  reaped  any 
advantage  from  its  possession. 

Even  if  there  had  been  a  conversion  or  appropriation  of  the  property  by 
plaintiff,  he  would  only  be  chargeable  with  its  value  at  the  time,  there  being 
no  evidence  that  he  took  it  in  full  satisfaction;  and,  tlierefore,  the  exclu- 
sion of  evidence  of  such  value  was  error. 

Appsal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Eleventh  Judicial  District. 

The  facts  are  stated  ia  the  opinion  and  in  the  report  of  the 
decision  on  the  former  appeal,  ante^  p.  135. 

Joseph  Walmsley^  for  appellant. 

X.  B.  Bunnell^  for  respondent. 

BooKSTAVER,  J. — The  action  was  brought  by  the  plaintiff 
to  recover  the  sum  of  $150  due  from  the  defendant  for  the 
rent  of  a  certain  flat  in  East  98rd  Street.  The  answer  prac- 
tically admitted  the  rent  due,  but  set  up  that  the  defendant, 
in  order  to  secure  its  payment,  executed  to  plaintiff  a  chattel 
mortgage  on  certain  furniture  and  carpets  then  in  the  flat  in 
question,  that  the  plaintiff  afterwards  took  possession  of  the 
same  and  used  it,  and  Inid  derived  great  benefit  from  such 
use,  ^hile  the  defendant  liad  suffered  damage  by  reason 
thereof,  and  sought  to  offiset  or  counterclaim  the  damage 
against  the  rent.  It  also  set  up  as  a  separate  defense  that 
the  plaintiff  had  exercised  his  right  to  foreclose  the  chattel 
mortgage  by  assuming  and  exercising  the  right  of  ownei*ship, 
since  about  the  month  of  October,  1887,  and  had  thereby  dis- 
charged the  defendant  from  all  obligation  for  the  rent  in 
question. 

Appellant  contends  that  certain  letters  written  by  Richard 
Lathers,  Jr.,  were  improperly  admitted  in  evidence,  under  the 
well-settled  rule  that  the  declarations  of  a  roan  cannot  be 
given  in  evidence  to  prpve  that  he  is  the  agent  of  another ; 
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but,  while  they  were  not  competent  for  that  purpose,  we 
think  they  were  properly  admitted  as  a  part  of  the  res  ffestcBj 
all  of  them  having  been  written  in  relation  to  the  matters  in 
controversy,  and  his  agency  having  been  sufficiently  proven 
by  other  evidence ;  he,  and  he  alone,  let  the  flat  to  the  de- 
fendant ;  he  collected  the  rent  and  gave  receipts  therefor ; 
when  the  rent  fell  in  arrear  he  required  security,  rejected 
certain  stocks,  offered  and  selected  the  furniture,  etc.,  to  be 
included  in  the  chattel  mortgage,  had  that  drawn  up  in  his 
own  name,  although  there  was  no  other  debt  than  that  for 
rent  due  either  the  plaintiff  or  the  younger  Lathers ;  and  the 
latter  must  be  held  to  have  acted  for  the  plaintiff  in  that 
matter.  So,  too,  when  the  defendant  was  about  to  give  up 
the  flat,  he  was  consulted  about  letting  Mrs.  Bryan,  an  inmate 
of  defendant's  family,  have  the  same  for  the  remainder  of 
defendant's  term,  and  afterwards  let  the  same  to  her  for  a 
new  term. 

But  when  this  case  was  before  this  court  on  a  former 
appeal,  we  held  that  there  was  no  conversion  of  the  mort- 
gaged property  when  the  defendant  moved  out  of  the  flat 
leaving  it  in  possession  of  Mrs.  Bryan,  to  whom  he  gave 
express  permission  to  use  it  while  she  occupied  the  premises 
in  his  place,  or  aUerwards,  when  the  plaintiff  let  the  flat  to 
her  for  a  new  term ;  and  on  the  present  trial,  that  view  is 
confirmed  by  the  oi*al  testimony  given  on  plaintiff's  behalf 
and  the  lease  introduced  in  evidence,  which  clearly  shows  it 
was  of  tiie  flat  alone,  and  that  the  property  in  question 
simply  remained  as  defendant  had  left  it.  After^  Mrs.  Bryan 
left  the  flat  in  July,  1888,  and  abandoned  the  property,  the 
plaintiff  took  possession  of  the  flat  and  put  the  property  in 
other  and  unoccupied  apartments  in  the  same  or  adjoining 
house,  and  sent  the  caipets  to  be  cleaned.  He  had  a  right, 
and  it  was  his  duty,  to  care  for  the  property  so  abandoned, 
and  his  taking  such  possession  under  the  circumstances  did 
not  satisfy  the  debt  or  amount  to  an  appropriation  of  the 
property  toward  that  purpose,  as  pointed  out  in  the  opinions 
delivered  on  the  former  appeal ;  and  if  we  were  warranted  in 
reversing  the  judgment  then,  for  thQse  reasons,  defendant's 
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case  is  certainly  no  stronger  on  this  appeal,  and  the  judgment 
must  be  reversed  again. 

Under  the  opinions  then  deliyered  by  the  court,  and  the 
issues  raised  by  the  pleadings,  it  was  essential  that  the  de- 
fendant show  a  conversion  of  the  mortgaged  property  on  the 
part  of  the  plaintiff  or  an  appropriation  of  it  to  the  full  or 
partial  payment  of  his  claim.  It  was  just  as  material  and 
important  for  the  plaintiff  to  present  any  evidence  which 
would  tend  to  disprove  either  of  these  facts,  yet  when  he  un- 
dertook to  show  that  he  had  never  so  converted  or  appropri- 
ated it,  that  he  had  never  used  it  himself  or  allowed  others 
to  use  it,  that  he  had  never  let  iU  or  together  with  other 
furniture,  and  had  never  reaped  any  advantage  from  its  pos- 
session, the  court  below  on  defendant's  objection  refused  to 
permit  him  to  do  so,  although  we  think  such  testimony  went 
to  the  veiy  gist  of  the  defense  interposed,  and  it  was  error  to 
exclude  it.  It  is  in  vain  that  the  respondent  seeks  to  have 
us  draw  inferences  from  isolated  facts  after  excluding 
such  evidence. 

We  also  held,  on  the  former  appeal,  that  if  there  had  been 
a  conversion  or  an  appropriation  of  the  property,  that  would 
have  entitled  the  respondent  to  a  credit  upon  the  debt,  to 
the  extent  of  the  value  of  the  property  so  converted ;  yet  on 
this  trial  the  court  below  excluded  all  testimony  of  such 
value  either  at  the  time  the  mortgage  was  given  or  at  any 
subsequent  time.  This  we  think  was  clearly  error,  for  the 
plaintiff  is  only  chargeable  with  the  value  of  the  property  at 
the  time  of  the  appropriation,  unless  indeed  he  took  it  in  full 
satisfaction  of  his  debt,  of  which  there  is  no  proof  in  the 
i-eturn  in  this  case. 

The  judgment  should  therefore  be  reversed  and  a  new  trial 
ordered,  with  costs  of  this  appeal  to  the  appellant  to  abide 
the  event. 

Allen,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 
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Paulike  H.  Schkauffeb,  Respondent,  against  Louis  Cat- 

TERBTJBY  et  aZ.,  Appellants. 

(Decided  July  18th,  1880.) 

Where,  on  the  commencement  of  an  action  in  a  district  court,  an  attachment 
is  issued  against  defendant's  property,  error  in  issuing  the  attachment,  or 
in  refusing  to  set  it  aside  on  motion,  is  not  ground  for  reversal  of  a  Judg- 
ment for  plaintiff  for  the  amount  sued  for  with  interest  and  costs,  not  in- 
cluding the  marshal's  fees  on  the  attachment. 

Appeal  from  a  judgment  of  the  District  Court  in  the  Citj 
of  New  York  for  the  Tenth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Arthur  C.  BiUtSy  for  appellants. 

BooKSTAYER,  J. — The  action  was  commenced  bj  sum- 
mons dated  the  28th  day  of  December,  1889,  and  returnable 
January  6th,  1890 ;  there  is  proof  that  this  was  personally 
served.  On  an  affidavit,  undertaking,  etc.,  the  justice  of  the 
district  court,  on  the  28th  of  December,  issued  a  warrant  of 
attachment  against  the  property  of  the  defendants,  which  was 
executed  on  the  same  day  by  one  of  tlie  marshals  of  the  City 
of  New  York.  On  the  return  day  of  the  summons  the  de- 
fendants appeared,  and  on  the  return  of  the  marshal  to  the 
attachment  proceedings,  moved  to  set  them  aside  on  the 
ground  that  the  affidavit  was  insufficient  to  warrant  the  issu- 
ing of  the  attachment  or  to  give  the  court  jurisdiction,  and 
also  on  the  ground  that  the  return  was  false  as  to  the  value 
of  the  property  seized.  This  motion  was  denied  by  the  jus- 
tice, the  cause  was  tried,  and  at  the  close  of  the  testimony 
defendants  moved  to  dismiss  the  complaint  on  the  evidence, 
and  also  on  the  grounds  stated  in  moving  to  dismiss  the 
attachment.  This  was  also  denied,  and  a  judgment  rendered 
for  the  plaintiff.  From  that  judgment  this  appeal  waer  taken, 
and  the  appellants  contend  that  on  such  appeal  they  have 
the  right  to  review  the  attachment  proceedings,  and  that  the 
judgment  should  be  reversed  if  the  justice  committed  any 

error  in  reirard  to  them. 

^  28 
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This  precise  question  came  up  in  Rosenthal  v.  Grouse  (7 
Civ.  Pro.  Rep.  135),  and  after  mature  deliberation  was  de- 
cided adversely  to  appellants'  contention,  this  court  holding 
that  the  warrant  of  attachment  wtis  a  provisional  remedy 
merely,  not  involving  the  merits  of  the  action,  or  the  validity 
of  the  process  by  which  the  defendant  was  brought  into  court, 
and  that  it  could  not  be  said  that  the  judgment  was  erroneous 
though  the  justice  may  have  erred  in  upholding  the  attach- 
ment. In  the  course  of  that  decision  Lang  v.  Marks  (8  Civ. 
Pro.  Rep.  287),  was  disapproved  of,  and  it  was  distinctly 
shown  that,  since  the  adoi>tion  of  the  Code  of  Civil  Procedure, 
the  jurisdiction  of  the  district  courts  no  longer  depends  on 
the  validity  of  attachment  proceedings,  replevin  proceedings, 
etc.,  but  upon  the  regularity  of  the  summons,  its  service,  etc. 

The  same  conclusion  has  been  arrived  at  by  the  General 
Term  of  the  Supreme  Court,  Third  Department,  in  McNeary 
V.  Chase  (80  Hun  491),  and  by  the  County  Court  of  Erie 
County  in  Irr  v.  Schroeder  (6  Civ.  Pro.  Rep.  258).  It  is 
true  a  contrary  opinion  was  announced  by  the  Superior  Court 
of  Buffalo  in  Fritze  v.  Pultz  (2  Civ.  Pi*o.  Rep.  142),  but  that 
case  was  reversed  on  other  grounds,  as  well  as  on  account  of 
the  irregularity  in  the  issuing  of  the  attachment,  and  the 
court  there  assumed  that,  because  the  justice  was  in  error  in 
that  respect,  there  must  be  a  remedy  by  appeal ;  while  this 
court  held  in  Rosenthal  v.  Grouse  (supra)^  that  in  such  a 
case  there  was  no  such  remedy,  but  a  casus  omissus^  just  as 
there  had  been  in  section  8191  of  the  Code  until  amended, 
and  we  feel  bound  by  that  decision. 

Had  the  marsbaVs  fees  on  the  attachment  been  taxed  and 
included  in  the  judgment,  this  case  might  possibly  have  been 
distinguished  from  Rosenthal  v.  Grouse^  but  as  the  judgment 
rendered,  as  far  as  appeara  from  the  return,  was  for  the 
amount  of  the  debt  with  interest  and  ordinary  costs  only,  not 
including  marshal's  fees,  and  was  in  all  other  respects  justified 
by  the  evidence,  we  think  it  should  be  affirmed,  with  costs. 

Allek,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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DiEDBiCH  Webfelman  et^  oZ.,  Respondents,  against  The 
Manhattan  Raii.way  Company  et  al.^  Appellants. 

(Decided  July  18th,  1890.) 

One  who  acquires  title  to  land  abutting  on  a  public  street,  after  an  elevated 
railroad  is  built  and  in  full  operation  on  such  street,  may  maintidn  an  action 
to  restrain  the  maintenance  and  operation  of  the  railroad  and  for  damages 
for  injuries  therefrom  to  easements  in  the  street,  appurtenant  to  the  land. 

It  is  not  necessary,  in  such  action,  that  plaintiff  should  connect  himself,  by 
a  continuous  chain  of  deeds,  with  the  i)ersons  seized  of  the  premises  at  the 
time  of  the  building  of  the  railroad.  Evidence  that  he  is  in  possession  of 
the  land  under  a  recorded  deed,  claiming  the  fee,  establishes  a  presump- 
tive title  to  the  easements  in  the  street  as  well  as  to  the  land,  especially 
where  defendants  are  proceeding  to  acquire  title  to  such  easements  by 
condemnation. 

A  refusal,  in  such  an  action,  to  make  a  finding  of  the  abstract  proposition 
that  any  benefits  accruing  to  the  property  from  the  elevated  railroad  are 
to  be  set  off  against  any  damages  sustained,  is  not  error,  where  evidence 
of  such  benefits  was  admitted  and  presumably  had  its  dne  weight  in  the 
decision. 

A  recovery  may  be  allowed,  in  such  a  case,  for  loss  of  rental  value  during  the 
term  of  a  lease  of  the  premises,  unexpired  when  plaintiff  purchased  them, 
which  had  been  made  after  the  building  of  the  railroad. 

Appeal  from  a  judgment  of  this  court  rendered  on  the 
decision  of  the  judge  on  trial  by  the  court  without  a  jury. 

The  facts  are  stated  in  the  opinion. 

Jvlien  T.  Davies  and  Brainard  Tolle$^  for  appellants. 
Henry  G.  Atwater^  for  respondents. 

Labbemobe,  Ch.  J. — When  this  case  was  before  us  on  the 
former  argument,  certain  authorities  were  not  brought  to 
our  attention.  After  carefully  considering  not  only  what 
these  adjudications  directly  hold,  but  the  necessaiy  inferences 
from  some  of  the  positions  taken  in  them,  we  have  concluded 
that  the  points  for  which  appellants  contend  are  no  longer 
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open  questions,  so  far  as  the  courts  of  original  jurisdiction  are 
concerued. 

The  point  principally  urged  by  the  learned  counsel  for 
appellants  is,  that  as  plain ti£b  acquired  title  after  the  elevated 
road  was  built  and  in  full  operation,  they  took  subject  to  its 
notorious  and  continuous  invasion  of  the  easements  in  the 
streets;  that  tiiey  therefore  presumably  paid  less  for  the 
property  than  they  otliervvise  would  have  done ;  and  conse- 
quently that  the  plaintiffs  have  sustained  no  damage,  but 
tliat  any  loss  that  hiis  occurred  was  borne  by  the  owner  at 
the  time  the  road  was  built,  in  whose  hands  said  property 
depreciated.  ^ 

The  remarks  of  Judge  Beach  in  Foote  v.  Mianhctttan  Me- 
voted  R,  Co.^  are  expressive  of  the  natural  attitude  of  a  judicial 
officer  and  fair-minded  man  towards  actions  of  this  character. 
^^  The  case  is  here  presented  of  a  man  who  goes  and  buys  a 

piece  of  property after  the  elevated  road 

was  built,  and  pays  a  less  price  for  it  because  the  elevated  road 
is  there,  and  then  turns  around  and  sues  the  elevated  road, 
and  in  my  opinion,  he  does  not  occupy*  a  position  very  com- 
mendable in  equity." 

It  does  not  appear,  however,  that  the  learned  judge,  under 
the  law  as  it  stands,  felt  authorized  to  refuse  jurisdiction. 

On  the  former  argument  the  case  of  Pappenheim  v.  Metro- 
politan  ElevaUd  R.  Co.  (7  N.  Y.  Supp.  679,  28  N.  Y.  St. 
Rep.),  was  brought  to  our  attention,  in  which  there  are  some 
remarks  indicating  that  the  General  Term  of  the  New  York 
Superior  Court  believed  that  a  serious  question  was  presented 
of  a  plaintiff's  right  to  recover,  under  circumstances  very 
similar  to  those  here  involved.  But  certainly  it  cannot  be 
presumed  that  the  Superior  Court  intended  by  these  oHter 
dicta  (the  decision  was  expressly  placed  on  another  ground) 
to  overrule  their  former  decision  directly  on  the  point,  in 
Glover  v.  Manhattan  R,  Oo.  (51  Super.  Ct.  Rep.  1).  In  the 
Glover  case  it  was  squarely  decided  that,  whether  or  not  the 
fee  of  the  street  was  held  by  the  abutting  owners,  the  latter 
were  entitled  to  an  easement  of  light,  air,  and  access  which 
constituted  property,  and  ran  with  the  land,  passing,  by  im- 
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plication  and  without  express  words,  to  any  subsequent 
grantee  of  realty  fronting  the  street,  in  like  manner  as  any 
appurtenant  easement.  It  was  further  said  that  the  building 
of  the  road  did  not  give  the  right  of  action,  but  the  continue^ 
appropriation  of  plaintifit's  rights  in  the  street.  *^  It  can  make 
no  difference  at  what  time  he  [plaintiff]  became  owner  of 
the  property,  but  he  is  entitled  to  be  protected  against  unjust 
appropriation,  whether  it  was  acquired  by  him  before  the  de- 
fendants appropriated  it,  or  the  day  before  the  commencement 
of  the  action."     (Page  18). 

The  decision  in  tlie  Glover  case  embodied  a  deliberate 
interpretation  and  application  of  principles  thought  to  be 
laid  down  by  the  Court  of  Appeals  in  the  Story  case ;  it  was 
made  after  elaborate  argument  by  distinguished  counsel,  and, 
though  involving  a  most  important  point,  was  not  appealed 
from. 

As  an  extreme  though  not  illogical  application  of  the  doc- 
trine of  the  Glover  case,  our  attention  has  recently  also  been 
called  to  Mitchell  v.  Metropolitan  Elevated  It.  Co.  (9  N.  Y. 
Supp.  829),  where  it  was  held,  by  the  General  Term  of  the 
Supreme  Court  of  this  department,  that  a  person  purchasing 
property  after  the  erection  of  the  road  might  maintain  an 
action  for  an  injunction,  notwithstanding  the  fact  that  the 
executors  of  a  former  owner  had  obtained  and  been  paid  a 
judgment  for  the  entire  permanent  damage,  it  appearing  that 
the  said  executors  never  had,  as  was  erroneously  supposed, 
the  legal  title  to  such  property. 

In  a  former  case  in  this  court  (^Sanders  v.  New  York  Hie* 
vated  R.  Co.y  15  Daly  388),  we  held  that,  in  the  event  of  the 
death  of  a  plaintiff  in  one  of  these  equity  actions,  it  might  be 
revived  in  the  joint  names  of  his  executor  and  his  devisee  or 
heir,  the  executor  representing  the  cause  of  action  for  past 
damages,  the  heir  or  devisee  the  claim  for  permanent  damage 
to  the  fee.  If  the  present  contention  of  appellants  is  corsect, 
that  the  whole  right  of  action  arising  from  the  operation  of 
the  road  is  a  claim  for  damages  accruing  to  the  original  owner 
for  the  depreciation  in  the  value  of  his  land,  there  would 
never  be  anything  to  pass  to  an  heir  or  devisee.    Such  entire 
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claim  for  damages  would  pass  to  the  executor  or  adminis- 
trator. 

There  are  other  decisions  bearing  either  directly  or  by 
implication  on  the  point>  but  enough  has  been  said  to  show 
that  the  question  cannot  be  treated  at  this  stage  as  a  new 
one.  The  lower  courts  have  now  been  engaged  for  several 
years  in  applying  and  interpreting  the  principles  which  they 
conceive  to  be  laid  down  by  the  Court  of  Appeals  in  the 
Story  case  and  the  Lahr  case.  There  has  been  a  substantial 
concurrence  in  essential  points.  Many  cases  have  been 
decided  in  all  the  courts  of  this  county  which  necessarily 
assume,  even  whei*e  they  do  not  expressly  hold,  that  the 
easement  of  light,  air,  and  access  is  one  running  with  the  land, 
and  passing  as  an  incident  of  the  fee  to  successive  grantees  of 
the  realty ;  and  if  this  principle  is  now  to  be  overturned,  it 
must  be  done  only  by  the  court  of  last  resort. 

Several  other  points  are  raised  by  appellants,  all  of  which, 
however,  we  consider  already  substantially  settled.  It  is 
insisted  that  the  plaintiffs  do  not  connect  themselves,  by  a 
continuous  chain  of  deeds,  with  the  persons  seized  of  the 
premises  at  the  time  of  the  building  of  the  road.  But  under 
the  doctrine  of  the  Glover  case,  we  do  not  regard  this  omis- 
sion as  serious.  Plaintiffs  are  in  possession  of  the  abutting 
land  under  a  recorded  deed,  claiming  a  fee.  This  establishes 
presumptively  their  legal  title  to  such  fee.  The  right  to  the 
easements  in  the  street  follows  and  is  appurtenant  to  such 
fee.  The  same  proof  which  establishes  plaintiffs'  presumptive 
title  to  the  land  itself,  establishes  also  a  right  to  the  ease- 
ments. Moreover  it  appears,  by  a  supplemental  pleading  put 
in  by  defendants,  that  they  have  commenced  proceedings  to 
acquire  title  to  the  easements  in  the  streets  by  condemnation 
proceedings.  This  we  think  is  an  admission  of  record  that 
plaintiffs  do  own  such  easements,  which  in  itself  would  dis- 
pense with  formal  proof  on  the  subject  ( Watson  v.  Metro- 
politan B.  Co.,  8  N.  Y.  Supp.  638,  29  N.  Y.  St.  Rep.  518). 

It  was  not  error  for  the  trial  judge  to  refuse  to  make  a 
finding  of  the  abstract  proposition,  that  any  benefits  accruing 
to  the  property  from  the  elevated  road  are  to  be  set  off  against 


NEW  YORK— JULY,  1890.  859 

— 

Werfelman  o.  MftBhattan  By.  Ck>. 

any  damages  which  may  have  been  sustained.  Much  evidence 
was  admitted  tending  to  show  that  such  benefit  had  arisen, 
and  presumably  the  court  gave  it  due  weigiit  in  the  decision 
of  the  case.  This  was  in  accordance  with  the  rule  laid  down 
in  Newman  v.  Metropolitan  Elevated  R.  Co.  (80  N.  Y.  St. 
Rep.  86),  and  Doyle  v.  Metropolitan  Elevated  R.  Co.  (8  N. 
Y.  Supp.  828,  29  N.  Y.  St.  Rep.  189).  But  there  is  nothing 
in  the  opinions  in  those  cases,  or  in  the  geneml  rules  of  pro- 
cedure, which  requires  a  judge  to  find,  in  the  form  of  abstract 
propositions,  the  successive  steps  of  reasoning  by  which  he 
reaches  the  result. 

The  question  of  the  admissibility  of  tlie  opinions  of  experts, 
as  to  what  would  be  the  value  of  the  property  if  the  road  had 
not  been  built,  has  been  determined  in  favor  of  the  respond- 
ents, by  Thompson  v.  Manhattan  R.  Co.  (8  N.  Y.  Supp.  641, 
29  N.  Y.  St.  Rep.  720),  and  Mitchell  v.  Manhattan  R.  Co. 
(9  N.  Y.  Supp.  180). 

It  was  not  error  to  allow  a  i*ecoverv  for  the  loss  of  rental 
value,  during  the  term  of  the  unexpii*ed  leas«  of  the  premises 
when  plain tiCFs  purchased.  This  lease  had  been  made  after 
the  building  of  the  road,  and  presumably  the  rent  stipulated 
for  it  was  lower  than  it  would  have  been  if  the  road  had  not 
been  there.  This  point  has  also  in  effect  been  passed  upon 
favorably  to  respondents.  See  Mortimer  v.  New  York  El.  R. 
Cb?  (29  N.  Y.  St.  Rep.  262). 

The  judgment  should  be  affiimed,  with  costs. 

BooKSTAYEB,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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Chables  Hume,  Respondent,  against  Geobge  C.  Flint 

Company,  Appellant. 

(Decided  Kovember  3d,  1890.) 

Defendant  agreed  with  plaintiff,  that  if  thp  latter  woidd  use  his  influence  to 
secure  for  defendant  a  contract  with  one  D.  to  do  certain  work,  defendant 
would  pay  plaintUf  for  such  services  ten  per  cent,  of  the  price  fixed  by  the 
contract  for  the  work.  Held,  that,  it  appearing  that  plaintiff  rendered 
such  senrices,  he  was  entitled  to  the  agreed  compensation  tlierefor,  on  the 
making  of  the  contract  between  defendant  and  D. ;  it  was  not  material 
whether  such  contract  was  secured  through  the  influence  of  plaintiff. 

Appeal  from  a  judgment  of  this  court  entered  on  the  ver- 
dict of  a  jury  and  from  an  order  denying  a  motion  for  a  new 
trial. 

The  facts  are  .stated  in  tlie  opinion. 

Abram  Kling^  for  appellant. 

John  H,  V.  Arnold^  for  respondent. 

BiscHOPF,  J. — ^The  learned  counsel  for  appellant  appSars 
to  be  laboring  under  a  misapprehension  concerning  the  nature 
of  plaintiff's  claim  in  this  action.  It  appears  from  the  com- 
plaint, as  well  as  from  the  evidence  for  the  plaintiff  taken 
upon  the  trial,  that  the  agreement  entered  into  between  him 
and  the  defendant  was  that  if  the  plaintiff  would  use  his  in- 
fluence and  endeavor  to  secure  for  the  defendant  a  contract 
with  one  Devin  to  supply  certain  cabinet  work  for  the  latter*s 
houses,  the  defendant  would  pay  to  him,  the  plaintiff,  for 
such  services  a  sum  equal  to  ten  per  centum  of  the  price 
fixed  in  any  contract  which  it  might  make  with  said  Devin. 
This  was  not  an  undertaking  on  plaintiffs  part  to  procure 
for  the  defendant  a  contract  from  Devin,  as  defendant  claims; 
but  only  that  the  plaintiff  would  render  services  in  and  about 
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persuading  Devin  to  make  it,  and  plaintifiTs  right  to  compen- 
sation  was  not  in  any  sense  dependent  upon  the  successful 
result  of  bis  efforts. 

The  payment  for  his  services  and  the  amount  thereof  were 
to  depend  upon  the  making  of  a  contract  between  Devin  and 
the  defendant^  but  it  was  immaterial  whether  or  not  the  con- 
tract was  procured,  through  the  efforts  of  the  plaintiff,  the 
defendant,  or  any  third  person. 

It  may  have  been  unwise  for  the  defendant  to  enter  into 
such  an  arrangement  with  the  plaintiff,  but  that  fact  alone  is 
not  sufficient  to  warrant  the  court  in  relieving  it  from  the 
consequences  of  the  improvident  acts  of  its  agents.  If  such 
an  arrangement  was  knowingly  entered  into,  there  appears 
to  be  no  good  reason  for  refusing  its  performance  by  defend- 
ant. 

The  case  here  presented  is  analogous  to  that  of  Lampleigh 
V.  Brathwait  (Smith's  Leading  Cases  vol.  I.,  page  67),  in 
which  the  plaintiff  agreed  to  endeavor  to  secure  for  the  de- 
fendant a  pardon,  upon  the  latter's  promise*  to  pay  to  tlie 
former  for  his  services  the  sum  of  one  hundred  pounds.  The 
court  in  that  case  held  that  it  was  immaterial  whether  or  not 
the  pardon  was  procured  through  the  plaintiff's  efforts,  and 
that  proof  that  the  plaintiff  did  render  services  in  endeavor- 
ing to  procure  the  pardon  was  sufficient  to  entitle  him  to  a 
recovery.  In  the  present  case  it  abundantly  appears  from 
the  plaintiff's  testimony,  and  from  that  of  defendant's  witness 
Devin,  and  defendant's  Exhibit  2,  which  is  a  letter  dated 
June  29th,  1888,  from  the  witness  Devin  to  the  plaintiff, 
wherein  plaintiff's  services  are  acknowledged,  that  plaintiff 
did  render  services  in  and  about  his  endeavors  to  secure 
the  contract  from  Devin. 

The  exclusion  of  the  following  questions  by  defendant's 
counsel  to  the  witness  Devin  was  perfectly  proper : 

"Q.  Were  you  induced  by  the  statements  of  Mr.  Hume 
to  make  the  contract  with  the  Flint  Co.  which  you  did?" 

**  Q.  Did  you  tell  them,  the  defendants,  when  you  went 
there  that  it  was  by  reason  of  the  acts  of  Mr.  Hume  that  you 
came  there  to  make  that  contract  ?  " 
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*^  Q.  Did  you  ever  mention  Hume's  name  to  Flint  &  Co. 
when  you  went  there  to  sign  the  contract,  or  tell  them  that 
you  were  introduced  by  Hume  ?  " 

And  tills  is  so,  for  the  reason  that  under  the  contract 
claimed  to  have  been  entered  into  by  the  plaintiff  with  the 
defendant  it  was  wholly  immaterial  whether  or  not  Devin 
was  induced  by  Hume  to  make  the  contract,  or  whether  or 
not  Devin  at  the  time  of  entering  into  the  contract  disclosed 
to  the  defendant  that  he  proposed  to  make  it  by  reason  of 
plaintiff's  endeavors,  or  that  he  was  introduced  to  the  defend- 
ant by  the  plaintiff.  If  the  plaintiff's  veraiou  of  his  agi'ee- 
ment  with  the  defendant  is  true,  he  was  to  be  paid  compen- 
sation only  for  his  services  in  endeavoring  to  procure  a  con- 
tract,^ irrespective  of  the  successful  issue  of  such  endeavors. 

There  is  no  force  in  the  appellant's  exception  to  the  alleged 
refusal  of  the  trial  justice  to  charge  the  jury,  "  That  if  they 
find  that,  on  the  seventh  day  of  June  when  the*  alleged  con- 
tract with  the  plaintiff  is  alleged  to  have  taken  place  with 
the  defendant,  that  at  that  time  Mr.  Hume  was  negotiating 
with  Mr.  Devin  to  do  the  work  himself,  in  that  event  the 
jury  must  find  a  verdict  for  the  defendants." 

The  judge  did  charge  the  jury  substantially  as  requested 
by  defendant's  counsel.  He  said,  "The  plaintiff  cannot  have 
commission  from  both  sides.  It  is  claimed  by  the  defendants 
that  he  was  endeavoring  to  do  that.  If  that  was  true  while 
he  was  working  for  the  defendant  he  cannot  recover  in  this 
action  at  all,  provided  you  believe  he  was  undertaking  to  get 
commissions  f rotn  Mr.  Devin  as  well." 

It  appears  that  all  the  material  facts  in  dispute  were  prop- 
erly left  to  the  jury,  that  there  was  sufficient  evidence  to 
sustain  a  verdict  for  the  plaintiff,  and  I  can  discover  no  errors 
on  the  part  of  the  trial  court  prejudicial  to  the  defendant. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

J.  F.  Daly,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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Chbistopheb  Steffens,  Appellant,  agaimt  Lottie  L.  Stef- 
fens, Respondent. 

(Decided  November  Sd,  1890.) 

Under  the  amendment  of  1887  to  section  831  of  the  Code  of  Civil  Procedure, 
malcing  a  party  to  an  action  for  divorce,  charged  wiih  the  commission  of 
adultery,  competent  as  a  witness  on  his  own  behalf  to  disprove  the  charge, 
such  a  party  is  not  limited  to  a  bare  denial,  but  may  testify  to  any  facts  or 
circumstances  tending  to  disprove  the  facts  and  circumstances  advanced  to 
support  the  charge,  or  to  avoid  the  inferences  to  be  drawn  therefrom. 

Since  that  amendment,  the  force  of  the  reason  requiring  corroboration  of  the 
alleged  paramour's  testimony  has  been  considerably  weakened,  and  the 
sufficiency  of  such  testimony  must  now  depend  mainly  upon  the  degree  of 
credibility  a  judge  or  jury  sees  fit  to  attach  to  it. 

In  an  action  against  a  wife  for  divorce  on  the  ground  of  her  adultery,  the 
alleged  paramour  testified  to  sexual  intercourse  with  her  in  open  fields  in 
the  night  time.  This  was  denied  by  her.  There  was  no  testimony  that 
they  were  seen,  at  or  about  the  times  stated  by  him,  in  or  near  the  fields 
mentioned,  nor  was  there  proof  of  any  amorous  conduct  between  them,  or 
of  a  criminal  attachment  on  her  part  for  him,  as  her^conduct  with  him, 
shown  by  the  evidence,  although  It  might  appear  vispicious  and  improper; 
was  capable  of  an  innocent  interpretation;  evidence,  also,  offered  by  way 
of  corroboration,  as  showing  undue  familiarities  by  her  with  otners,  tended 
only  to  show  indiscreet  acts  by  her,  not  amounting  to  proof  of  criminality, 
or  rested  solely  on  surmises  of  her  servants,  or  on  their  testimony  to  ad- 
missions by  her  to  them  of  attachment  for  another,  which  she  denied ;  and 
the  testimony  of  the  paramour  was  in  itself  full  of  improbabilities,  and  the 
referee,  in  finding  for  defendant,  placed  his  disbelief  thereof  not  only  on 
its  inherent  improbability,  but  on  the  manner  and  conduct  of  the  witness 
while  under  examination.    Held^  that  such  finding  should  be  sustained. 

AfpeaIi  from  a  judgment  of  this  court  entered  on  the  report 
of  a  referee. 

The  facts  are  stated  in  the  opinion. 

A.  H.  DaUey^  for  appellant. 

Horace  Orave$,  for  respondent. 

BiscHOFF,  J. — This  action  was  brought  by  plaintiff  for  a 
divorce  from  the  defendant  on  the  ground  of  her.  alleged 
adultery.    The  defendant  in  her  answer  denies  the  commis- 
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sion  af  adultery,  and  makes  counter-charges  of  marital  in- 
fidelity against  her  husband,  and  asks  for  a  dissolution  of  the 
marriage  on  that  account.  The  issues  were  referred  to  J.  H. 
V.  Arnold,  Esq.,  as  referee,  before  whom  the  parties  duly, 
appeared,  and  each  contested  the  accusations  of  the  other. 
The  referee  reported  to  the  effect  that  neither  of  the  parties 
had  been  proven  guilty  of  the  offenses  charged,  which  report 
Wiis  duly  confirmed  and  judgment  denying  a  divorce  to  either 
party  was  thereupon  entered.  From  this  judgment  plaintiff 
has  appealed  to  this  court. 

Careful  scrutiny  and  consideration  of  the  case  on  appeal 
fail  to  disclose  any  error  in  the  conclusions  of  the  referee, 
either  upon  questions  of  fact  or  of  law. 

The  exception  of  the  plaintiff  to  the  admission  of  the  de- 
fendant's testimony  in  denial  of  the  attempted  proof  of  her 
adultery  is  not  well  taken.  By  section  831  of  the  Code  of 
Civil  Procedure,  as  amended  in  1887,  a  party  to  an  action  for 
divorce  charged  with  the  commissionof  adultery  is  competent 
as  a  witness  on  ]}is  own  behalf  to  disprove  the  charge.  This 
does  not  mean  that«the  party  is  limited  to  a  bare  denial  of  the 
charge.  He  may  testify  to  any  facts  or  circumstances  tend- 
ing to  disprove  the  facts  and  circumstances  advanced  to  sup- 
port the  charge  or  to  avoid  the  inferences  to  be  drawn  there- 
from (^Irsch  V.  Irschy  12  Civ.  Pro.  Rep.  181). 

A  more  serious  question,  however,  arises  on  the  sufiiciency 
of  the  evidence  relied  upon  by  the  plaintiff  as  corroborative 
of  the  testimony  of  Hiram  Bull,  the  alleged  pammour  of  the 
defendant. 

The  evidence  submitted  on  this  appeal  fails  to  disclose  any 
successful  attempt  by  the  plaintiff  to  substantiate  the  charge 
of  adultery  against  the  defendant,  either  circumstantially  or 
directly,  other  than  by  the  testimony  of  the  alleged  paramour. 
And  a  paramoi\r,  being  particeps  criminis,  has  always  been 
classed  with  other  accomplices  whose  testimony  is  relied  upcm 
to  prove  the  guilt  of  the  accused,  and  whose  testimony  has 
always  been  held  to  be  subject  to  the  same  objections.  One 
of  these  objections  is  that  the  testimony  of  an  accomplice 
should  not  be  deemed  sufficient  to  warrant  conviction,  unless 
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such  testimony  is  corroborated  iu  some  material  part  by  one 
or  more  credible  witnesses.  This  requirement  of  corrobora- 
tion, however,  seems  i*ather  to  be  a  precaution  on  the  part  of 
the  court,  than  a  rule  of  law.  Sucii  precaution,  so  far  as  it  is 
applied  to  the  testimony  of  paramours,  is  mainly  founded  upon 
the  inability  of  the  pirty  charged  with  adultery  to  contradict 
the  testimony  of  the  alleged  paramour,  because  of  the  legal 
incompetency  of  husband  or  wife  to  testify  as  witnesses  in 
actions  for  divorce  brought  by  either  against  the  other  (2 
Bishop  on  Marriage  &  Divorce,  §  642,  notes  1,  2,  4;  Stewart 
oq  Marriage  &  Divorce,  §§  247  and  252,  and  cases  there 
cited;  Piatt  v.  Piatt,  6  Daly  295;  Anon.,  17  Abb.  Pr.  448; 
Anon,,  5  Robt.  611 ;  Taylor  on  Evidence,  ^  967 ;  1  Greenleaf 
on  Evidence,  §§  880,  881.) 

Since  the  amendment  of  section  881  of  the  Code  of  Civil 
Procedure  permitting  either  the  husband  or  the  wife  to  be- 
come a  witness  in  an  action  brought  by  the  other  to  procure 
a  divorce  on  the  ground  of  adultery  for  the  purpose  of  dis- 
.proving  the  charge  of  adultery,  the  force  of  the  reason 
requiring  corroboration  of  the  alleged  paramour's  testimony 
has  been  considerably  weakened.  And  the  sufficiency  of  the 
alleged  paramour's  testimony  must  now  depend  mainly  upon 
the  degree  of  credibility  a  judge  or  jury  sees  fit  to  attach  to 
it.  And  since  such  amendment,  the  refusal,  of  the  person 
charged  with  adultery  to  deny  as  a  witness  on  his  or  her  own 
behalf  the  truth  of  the  alleged  paramour's  testimony,  may  of 
itself  be  considered  corroboration  of  that  testimony.  So,  also, 
proof  of  the  lewd,  lascivious  and  lustful  disposition  or  in- 
clinations of  the  person  charged  with  adultery  may  be  suffi- 
cient corroboration  of  the  alleged  paramour. 

The  consideration  of  the  question  of  corroboration,  how- 
ever, does  not  appear  to  be  applicable  to  the  present  case.  I 
fail  to  discover  in  the  evidence  submitted  ap/.  proof  of  lewd 
or  lascivious  inclinations  on  the  part  of  the  defendant,  out- 
side of  the  testimony  of  Hiram  Bull,  to  which  I  shall  again 
refer. 

The  occurrences  participated  in  by  the  defendant  in  the 
villages  of  Hillsdale  and  of  Monroe,  where  she  and  Hiram 
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Bull,  in  the  presence  and  for  the  amusement  of  others, 
masqueraded  and  frolicked ;  the  defendant's  attempt  to  inflict 
playful  blows  upon  William  Bull  on  the  occasion  of  the 
celebration  of  the  anniversary  of  his  twenty*first  birthday, 
and  the  social  games  at  the  house  of  Harrison  Bull,  appear  to 
have  been  nothing  more  than  puerile  sports  and  pastimes. 
And  it  would  require  a  certain  degree  of  moral  debasement 
to  seriously  construe  participation  in  these  occurrences  to  be 
proof  of  lewd  or  lascivious  conduct  on  her  pai*t,  to  which  I 
would  be  reluctant  to  confess.  It  may  have  been  unwise, 
looked  upon  from  the  standpoint  of  purely  conventional  pro- 
priety, for  the  defendant  to  have  taken  part  therein,  but  in 
the  consideration  of  defendant's  guilt  it  manifestly  would  be 
unfair  to  interpi-et  her  actions  by  one's  own  notions  of  what 
may  or  may  not  be  proper  conduct  on  the  part  of  a  married 
woman,  so  long  as  such  conduct  does  not  border  on  immor* 
ality. 

The  circumstances  relied  upon  to  establish  the  lustful 
disposition  of  the  defendant  in  Pfeiffer  v.  Pfeiffer  (9  N.  Y. 
Supp.  28,  27  N.  Y.  St.  Rep'r  56)  were  much  stronger  than 
those  relied  upon  in  the  present  case  ;  yec  the  court  held  in 
that  case  that,  though  the  acts  of  the  defendant  might  appear 
suspicious  and  improper,  if  they  were  capable  of  an  innocent 
interpretation,  they  must  be  so  construed;  a  proposition 
which  the  presumption  of  innocence  in  the  absence  of  proof 
of  guilt  makes  imperatively  applicable. 

Hiram  Bull,  the  alleged  paiumour,  testified  to  undue  inter- 
course with  the  defendant  in  open  fields  in  the  night  time  in 
or  near  the  vilLage  of  Monroe ;  but  it  was  not  even  attempted 
on  the  part  of  the  plaintiff  to  show  by  the  testimony  of  any 
other  witness  that  the  defendant  and  Hiram  Bull,  at  or  about 
the  times  stated  bv  him,  were  seen  in  or  near  the  fields 
mentioned.  And  this  case  is  also  wholly  barren  of  proof 
tending  to  establish  amorous  conduct  between  Hiram  Bull 
and  the  defendant,  or  a  criminal  attachment  on  the  part  of 
the  latter  for  the  former.  Nor  have  I  failed  to  observe  that, 
for  the  purpose  of  establishing  such  conduct  and  attachment, 
the  plaintiff  lays  great  stress  upon  one  occasion  when  the 
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defendant  and  Hiram  Bull  in  the  presence  of  their  respective 
mothers  and  others  were  reclining  on  the  lawn  immediately 
in  front  of  theii*  then  residence,  with  her  head  resting  upon 
or  against  his  person  ;  but  it  would  require  something  more 
than  a  mere  stretch  of  the  imagination  to  distort  this  single 
occurrence  into  proof  of  a  criminal  attachment  on  the  part 
of  the  defendant  toward  Hiram  Bull.  The  conduct  of  the 
parties  was  not  clandestine  or  accompanied  by  anything  tending 
to  establish  consciousness  of  wrong-doing  on  the  part  of  the 
defendant.  Himm  Bull  at  this  time  appeal's  to  have  been  a 
lad  hardly  seventeen  years  of  age,  while  the  defendant  was 
scarcely  twenty-one,  and,  however  reprehensible  her  conduct 
may  have  been  because  of  this  familiarity,  owing  to  its  likeli- 
hood to  subject  her  to  censure  and  adverse  criticism,  it  is  not 
improbable  that  in  the  exuberance  of  youthful  spirits  the 
defendant  was  more  thoughtless  than  she  would  have  been  if 
she  had  arrived  at  maturer  years*  Under  the  circumstances 
it  would  be  monstrous  in  the  extreme  to  hold  that  this  isolated 
occurrence  bmnded  the  defendant  with  the  mark  of  degrada- 
tion, and  established  her  inclination  to  surrender  her  matronly 
virtue  to  Hiram  Bull.  Conceding,  however,  for  the  moment, 
that  the  contention  of  the  learned  counsel  for  the  plaintiff 
appellant  is  correct,  and  that  evidence  of  undue  familiarities 
toward  persons  of  the  opposite  sex  other  than  Hiram  Bull  is 
admissible  in  corroboration  of  his  testimony,  I  do  not 
hesitate  to  say  that  the  evidence  adduced  for  the  plaintiff 
falls  short  of  establishing  such  undue  familiarity. 

Such  evidence,  so  far  as  it  relates  to  Byrnes  and  is  explained 
by  his  uncontradicted  testimony  and  the  testimony  of  the 
defendant,  amounted  to  nothing  more  than  the  acceptance  of 
mere  conventional  gallantry  extended  to  the  defendant  by 
him.  And  the  incident  of  the  letter  from  the  defendant  to 
the  plaintiff,  falsely  representing  that  she  had  not  visited  New 
York  on  the  occasion  of  her  trip  theie  accompanied  on  the 
railroad  train  by  Byrnes  from  Hillsdale  to  the  Grand  Central 
Depot,  convicts  her  of  falsehood,  but  of  nothing  more.  It  is 
true  that  it  may  seem  unaccountable  that  she  should  have 
been  guilty  of  this  falsehood,  but  is  it  a  just  or  reasonable 
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inference,  because  the  defendant  had  sought  to  hide  from  the 
plaintiff  her  visit  to  the  city,  that  she  must  have  been  crimi- 
nally intimate  with  Byrnes,  without  the  slightest  proof  of  auy 
opportunity  therefor? 

The  other  acts  of  undue  familiarity  with  persons  other 
than  her  husband  consisted  of  suffering  herself  to  be  kissed 
by  a  Mr.  Forbes,  a  Mr.  Sayre,  and  a  Mr.  Harrison  Bull,  on 
the  occasion  of  social  festivicies  at  the  latter's  house,  and 
while  participating  in  harmless  games  common  to  the  people 
of  Monroe.  In  participating  in  these  games  without  the  pres- 
ence or  the  previous  sanction  of  her  husband,  the  defendant 
may  have  been  indiscreet,  but  I  am  utterly  unable  to  share  the 
view  that  such  indiscretion  tends  to  convict  the  defendant 
of  marital  infidelity. 

Other  incidents  urged  by  the  plaintiff  as  corroborative  of 
Hiram  Bull's  testimony  were  tliat  on  one  occasion  she  kissed 
one  Everitt  McDonald,  who  was  residing  at  her  husband's 
house,  and  that  on  another  occasion,  and  while  McDonald  was 
confined  to  his  bed  by  illness,  but  without  any  attempt  at 
secrecy,  she  entered  his  bedroom,  remaining  there  but  a  very 
short  time,  her  servant  Margaret  Flynn  being  in  an  adjoining 
room  all  the  time,  and  knowing  of  her  presence  in  the  bedroom. 
In  the  light,  however,  of  the  uncontradicted  testimony  for 
the  defense  that  McDonald  was  a  near  relative  of  the  defend'^ 
ant,  I  would  hesitate  to  convict  her  of  adultery  even  though 
she  may  not  have  denied  these  incidents. 

The  attempted  proof  of  misconduct  with  Gibbs  seems  to 
rest  exclusively  on  the  surmises  of  the  defendant's  servants 
Margaret  Flynn  and  Margaret  Neville,  seemingly  without 
justification.  It  appears  that  Gibbs  resided  with  his  mother 
on  Fifty-seventh  Street  near  Ninth  Avenue,  in  the  neighbor- 
hood of  plaintiff's  residence ;  that  his  place  of  business  vras 
in  the  lower  part  of  New  York ;  that  he  was  in  the  habit  of 
taking  the  cars  for  down  town  at  or  near  the  corner  of  Fifty- 
seventh  Street  and  Ninth  Avenue,  at  which  place  the  defend- 
ant's servants,  from  the  rear  windows  of  plaintiff's  apart- 
ments on  Fifty-eighth  Street  corner  of  Ninth  Avenue,  had  fre- 
quently seen  him  standing;  that  on  several  occasions  these 
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servants  had  observed  a  meeting  between  Gibbs  and  the  der 
fendant ;  that  defendant  had  vouchsafed  no  explanation  to 
her  servants  of  these  meetings,  and  that,  with  no  proof  that 
they  had  been  pre-arranged,  and  only  because  of  the  defend- 
ant's reticence  in  speaking  of  them  to  her  servants,  they,  the 
servants,  concluded  an  intrigue  existed  between  the  defend- 
ant and  Gibbs. 

The  evidence  as  to  alleged  undue  familiarity  with  and  as 
to  correspondence  between  the  defendant  and  Faircloth  ex- 
ists only  in  the  testimony  of  the  defendant's  servants,  to  the 
effect  that  the  defendant  had  admitted  to  them  that  she  had 
entertained  an  affection  for  Faircloth  and  had  maintaine<1  a 
correspondence  with  him,  and  that,  on  the  occasion  of  lier 
\mts  to  her  aunt,  Mrs.  Phelps,  in  Jersey  City,  she  had  met 
Mr.  Faircloth  at  her  aunt's  where  Mr.  Faircloth  and  his  wife 
were  lodgers.  I  fail  to  see  any  thing  suspicious  in  these  meet- 
ings between  the  defendant  and  Faircloth,  and  in  view  of  his 
most  positive  denial  of  ever  having  received  any  letters  from 
the  defendant,  and  the  defendant's  equally  positive  denial  of 
ever  having  corresponded  with  him,  and  also  her  denial  of 
her  ever  having  admitted  to  them  an  affection  for  him,  I  am 
not  inclined  to  place  any  reliance  upon  the  testimony  of  the 
servants  as  to  these  admissions.  Such  testimony  does  not 
directly  establish  the  facts  alleged  to  have  been  admitted^ 
The  accuracy  of  the  repetition  of  admissions  is  dependent 
entirely  upon  the  witness'  intelligence,  the  reliability  of  his 
recollection,  the  correctness  of  his  understanding,  the  diiSculty 
of  imparting  the  inflections  or  deflections  of  voice,  and  the 
gestures  accompanying  the  alleged  admissions,  the  reproduce- 
tion  of  all  of  which  is  essential  to  correctly  convey  the  mean- 
ing of  language  employed  in  making  the  alleged  admissions. 
Such  testimony  has  always  been  regarded  as  evidence  of  the 
lowest  order,  to  be  accepted  only  with  jealous  caution. 
(1  Greenleaf  on  Evid.  §  20). 

The  testimony  of  Fliram  Bull,  the  alleged  paramour,  bristles 
with  improbabilities,  and  should  be  rejected  even  though  cor- 
roboration should  not  be  requisite.  It  is  difficult  to  understand 

how  a  lady  of  culture  and  refinement,  such  as  the  evidence 
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shows  the  defendant  to  have  been,  with  her  chastity  up  to 
the  time  referred  to  uiiinipeached,  could  have  submitted  her- 
self to  the  criminal  embraces  of  a  paramour,  without  previous 
amorous  regard  and  affection  having  been  established  between 
them.  According  to  Hiram  BulFs  story,  we  are  asked  to 
accept  as  true  that  he  and  the  defendant,  on  the  occasions  de- 
tailed in  his  testimony,  without  previous  underatanding,  with- 
out the  exchange  of  a  single  word  expressing  the  intention 
of  either  party  to  meet  the  other  with  intent  to  gratify  his 
or  her  lustful  desires,  or  the  occurrence  of  anything  justify- 
ing in  the  slightest  degree  any  suspicions  on  the  part  of 
Hiram  Bull  that  the  defendant  would  yield  herself  to  him, 
impulsively  proceeded  toward  the  place  where  the  acts  of 
adultery  are  alleged  to  have  been  committed,  and,  arriving 
there  and  still  under  the  same  impulses,  and  without  com- 
munication by  one  to  the  other  of  his  or  her  desire,  they  had 
sexual  intercoui-se.  Hiram  Bull  while  on  the  witness  stand 
was  utterly  unable  to  account  for  the  defendant's  submission 
to  him,  other  than  the  reason  (as  he  stated)  that  the  defendant 
yielded  to  him  because  she  was  overcome  by  his  personal 
beauty. 

I  desire  in  this  connection  also  to  call  attention  to  the  fact 
that  the  evidence  shows  that,  after  the  institution  of  this  action 
and  subsequent  to  the  time  when,  as  is  alleged,  the  plaintiff 
had  acquired  knowledge  of  the  betrayal  of  his  wife  by  Hiram 
Bull,  and  that  the  felicity  of  his  home  was  terminated  by  her 
betrayal  by  him,  he  seems  to  have  harbored  the  alleged  para- 
mour as  a  welcome  visitor,  and  to  have  hospitably  entertained 
him  for  several  days.  It  may  be  that  the  plaintiff  believed 
that  to  secure  the  testimony  of  the  alleged  paramour  it  was 
prudent  to  maintainapparentlyfriendly  intercourse  with  him 
for  the  time  being,  but  if  so,  it  scarcely  justifies  the  claim  of 
plaintiff's  counsel,  that,  inspired  by  a  higher  standard  of  mor- 
ality of  recent  acquisition,  and  impelled  by  a  spirit  of  repent- 
ance and  a  desire  for  atonement,  Hiram  Bull  sought  to  make  all 
possible  repamtion  to  the  injured  husband,  atid  came  forward 
voluntarily  to  confess  his  share  in  the  wrong  and  assist  the 
plaintiff  in  ridding  himself  of  an  unfaithful  wife. 
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Fully  satisfied  as  I  am  that  the  referee  correctly  ruled 
upon  the  legal  questions  raised  upon  the  trial  of  this  action, 
I  do  not  hesitate  to  say  that  his  conclusions  upon  the  facts 
are  fully  justified  by  the  evidence.  To  support  his  claim  for 
dissolution  of  the  bonds  of  matrimony  with  the  defendant,  a 
plaintiff  must  establish  the  commission  of  the  act  of  adulteiy 
charged  by  a  preponderance  of  evidence.  If  the  weight  of 
evidence  be  evenly  balanced,  or  prepondei*ate  in  favor  of  a 
defendant,  the  plaintiff  has  failed  to  show  himself  entitled  to 
the  relief  claimed.  To  arrive  at  a  just  conclusion  when  the 
evidence  is  conflicting  and  the  statements  of  the  witnesses 
contradictory,  the  observance  of  the  witnesses  while  under 
examination  as  to  their  manner  and  demeanor  is  essential  to 
establish  the  degree  of  credibility  which  should  be  given  to 
their  testimony. 

In  the  present  case  the  referee,  in  his  opinion  accompany* 
ing  the  report,  places  his  disbelief  of  the  testimony  of  Hiram 
Bull,  not  only  upon  the  inherent  improbability  of  the  truth 
of  liis  statements,  but  also  upon  the  manner  and  conduct  of 
the  witness  while  under  examination  and  his  demeanor  when 
giving  his  testimony.  In  such  cases,  in  the  absence  of  ap- 
parent injustice  or  gross  and  flagrant  disregard  of  the  evi- 
dence, the  appellate  court  should  not  interfere. 

In  Westerlo  v.  De  Witt  (36  N.  Y.  844),  Judge  Hunt  says ; 
**  The  general  disposition  of  the  courts  is  to  sustain  the 
referee  in  his  findings  of  fact  This  is  not  precisely  the 
same  question  as  if  we  were  inquired  of  whether  we  should 
have  found  the  same  facts  and  have  determined  the  law  in 
the  same  manner.  It  is,  rather,  are  we  so  certain  that  the 
referee  was  in  error  upon  the  facts  that  we  will  assume  to 
reverse  his  judgment.  If  the  case  is  doubtful,  the  con- 
clusion should  not  be  reversed;  if,  upon  reading  the 
evidence,  this  court  should  be  of  the  opinion  that  the  con- 
olugion  might  well  have  been  either  way,  then  the  fact  that 
the  referee  saw  the  witnesses,  heard  them  testify,  and  had 
the  nameless  opportunities  of  judging  of  their  character 
that  personal  acquaintance  can  only  give  should  induce  us 
to  defer  to  his  judgment."    See,  also,  Baird  y.  Matfor  (96 
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N.  Y.  667)  ;   Sherwood  v,  ffauser  (94  N.  Y.  626)  ;  ParroU 
V.  Knickerbocker  Ice   Co.  (46  N.  Y.  861).' 

The  judgment  appealed   from  should  be   affirmed,  with 
costs. 

J.  F.  Dalt,  J.y  concurred. 
Judgment  affirmed,  with  costs. 


Geobgb  B.  F.  Hankat,  Appellant,  aga%n%t  Andrew  Zbb- 

BAN,  Respondent. 

(Decided  Koyember  7th,  1890.) 

A  coatract  for  the  employment  of  plalntUf  by  defendant,  as  teacher  in  a 
school  of  which  defendant  was  proprietor,  stated  the  terms  and  conditions 
of  the  employment  in  ten  clauses,  the  sixth  of  which  provided  that, 
*^  without  just  cause  of  complaint  on  the  part  of*  defendant,  the  engage- 
ment should  be  for  one  year,  fixing  the  dates  of  commencement  and  ter- 
mination thereof ;  and  the  tenth  clause  was,  **  monthly  notice  required  of 
either  party.*'  The  other  clauses  related  exclusiyely  to  the  senrices  re- 
quired of  plaintiff,  and  the  manner  of  paying  his  salary,  and  did  not  refer 
to  any  right  of  either  party  to  terminate  the  employment  before  its  expi- 
ration by  lapse  of  time,  lleldj  that  the  tenth  clause  should  not  be  con- 
strued  as  reserving  a  right  to  determine  the  employment  by  giving  a 
month's  previous  notice  of  election  to  do  so,  as  such  construction  was  not 
necessary  to  reconcile  that  clause  with  the  sixth  clause,  and  would  require 
the  interpolation  of  additional  words. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  on  the  dismissal  of  the  complaint  at  the  trial. 

The  facts  are  stated  in  the  opinion. 

John  M.  Scribner^  for  appellant. 

Hmeet  Hall^  for  respondent. 

BiSGHOFF,  J. — The  defendant  was  the  proprietor  of  a 
school  in  the  city  of  New  York,  known  as  the  ^^  Lenox  In- 
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stitute "  and  the  '^  Lienox  Annex,"  and  on  or  about  June 
18th,  1888,  entered  into  an  agreement  with  the  plaintiff  for 
the  latter*8  employment,  which  agreement  was  as  fpUows : 

**  Andrew  Zerban, 

"  P.  O.  Box  94, 
"  New  York. 
"  New  York,  18th  June,  1888. 

**  Mr.  G.  B.  F.  Hannay,  City. 

**  Dear  Sir : 

^^  I  hereby  purpose  to  stipulate  the  terms  and  conditions 
under  which  you  will  act  as  teacher,  at  the  Lenox  Institute. 

^^  1.  It  is  intended  that  you  shall  teach  mathematics,  his-, 
tory,  geography,  and  the  branches  of  the  English  language 
as  you  may  be  desired  and  in  accordance  with  the  require- 
ments of  the  school.  * 

"  2.  That  you  will  devote  your  entire  time  and  energy  to 
teach  only  pupils  of  the  Lenox  Institute,  and  the  Lenox 
Annex,  as  may  be  assigned  to  you. 

/*  3.  That  your  attendance  at  school  shall  average  daily 
from  8:30  A.  M.  until  noon,  and  on  Monday,  Tuesday,  Thurs- 
day, and  Friday  from  1  till  6:30  P.  M. 

^  4.  During  the  time  of  the  summer  vacations  you  will 
.attend  one  month  daily  two  hours  between  8  and  10  A.  M.  at 
school  to  correct  the  repetition  and  preparatory  lessons  of 
the  pupils. 

^^  5.  Whenever  you  are  desired  to  do  so  you  will  represent 
towards  visitors  or  representatives  of  pupils  the  Institute,  as 
well  within  as  without  the  Institute  Building. 

*^  6.  Without  any  just  cause  of  complaint  on  the  part  of 
the  Institute,  it  is  understood  that  your  engagement  with  the 
Lenox  Institute  is  by  this  instrument  intended  to  be  for  one 
year,  viz :  from  the  1st  day  of  September  A.  C.  until  the 
same  date  in  1889. 

"  7.  The  summer  vacations  terminate  with  the  first  of 
September,  after  which  date  until  the  formal  opening  of  the 
school,  a  from  three  to  five  hours  daily  attendance  may  be 
4»quired  of  you  at  school. 
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**  8.  Your  monthly  salary  of  $90  will  be  paid  to  you  on  the 
last  day  of  each  mouth. 

'*  9,  You  will  teacli  from  the  lowest  elementaiy  class  to  the 
highest  ones  which  the  Institute  may  form. 

"  10.  Monthly  notice  required  of  either  party. 
**  Accepted. 

"  G.  B.  F.  Hannay. 
•*  Andrew  ZeAan.*' 

Pursuant  to  this  agreement  the  plaintiff  entered  upon  his 
employment  and  continued  therein  untU.  December  81st,  1888. 
On  or  about  November  28th,  1888,  the  defendant,  claiming 
the  right  to  do  so  under  the  agreement,  undertook  to  terminate 
the  plaintiff's  employment  by  a  notice  in  writing  dispensing 
with  his  services  after  December  Slst  of  that  year.  And 
defendant  thereafter  refused  to  avail  himself  of  plaintifiTs 
services,  although  the  latter  offered  them  and  disputed  the 
former's  right  to  terminate  the  employment  before  the  ex- 
piration of  the  term  agreed  upon.  Thereupon  the  plaintiff 
brought  this  action  to  recover  damages  for  breach  of  con- 
tract ;  the  damages  alleged  being  the  stipulated  salary  for 
the  months  from  January  to  August,  1889,  both  inclusive, 
after  deducting  the  plaintiff's  earnings  from  other  souroes 
during  that  period. 

The  agreement  was  put  in  evidence  on  the  trial,  and  plaint- 
iff admitted  having  received  the  notice  hereinbefore  men- 
tioned, purporting  to  terminate  his  employment.  When  the 
plaintiff  rested,  the  defendant's  counsel  moved  to  dismiss  the 
complaint,  on  the  ground  that,  on  a  proper  interpretation  of 
the  tenth  clause  of  the  contract,  the  right  was  reserved  to  the 
defendant  to  terminate  the  employment  upon  giving  to  plaint- 
iff a  previous  notice  of  his  election  to  do  so ;  and  that,  having 
so  elected  to  terminate  the  employment,  no  future  salary 
could  accrue  to  plaintiff,  and  that,  for  such  reason,  no  cause 
of  action  was  proved.  The  trial  justice,  concurring  in  the 
views  of  counsel,  dismissed  the  complaint.  The  plaintiff 
thereupon  appealed  to  the  General  Term  of  the  court  beloiTi 
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and  upon  argument  the  judgment  rendered  at  trial  term  was 
sustained. 

Upon  a  careful  examination  of  the  agreement  and  consid- 
eratiou  of  the  question  presented  for  review,  1  am  convinced 
that  the  judgment  was  eri'oneous,  and  that  the  court  below, 
as  well  as  the  learned  counsel  for  the  parties  to  this  appeal, 
overlooked  an  imperative  rule  governing  the  interpretation 
and  construction  of  coutracis  by  the  courts.  The  rule  is,  that, 
in  seeking  to  give  effect  to  the  true  intent  and  meaning  of 
the  several  provisions  of  a  contiuct  as  the  same  were  under- 
stood by  the  ptu-ties  at  the  time  of  its  execution,  the  coui-t  is 
limited  to  the  consideration  of  the  language  of  the  agreement. 
If  there  is  any  ambiguity  or  uncertainty  arising  from  the  em- 
ployment of  certain  words,  teims,  or  phrases,  the  court  may 
ascertain  the  circumstances  aur rounding  the  execution  of  the 
contract,  and  depart  fi*om  the  literal  meaning  of  words,  if  that 
be  necessary,  to  conform  to  the  true  iirtent  of  the  contracting 
parties,  and  for  such  purpose  may  transpose  words  and  depart 
from  the  laws  of  grammar  and  punctuation  ;  but  the  court 
can  go  no  further.  Nothing  which  is  not  expressly  contained 
witliin  the  language  of  the  contract,  or  which  may  not  be  fairly 
implied  therefrom,  can  be  supplied  by  the  court  on  any  proper 
theory  of  interpretation,  because  the  interpolation  of  any 
stipulation  or  provision  not  expressly  or  impliedly  contained 
within  the  language  of  the  agreement,  would  in  effect  be  the 
making  of  a  new  contract  for  the  parties  by  the  court.  If  it 
appears  tliat  any  particular  provision  was  intended  by  the 
contracting  parties  to  be  incorporated  into  their  contract,  and 
that  the  same  has  been  omitted,  the  agreement  cannot  be  ex- 
tended to  this  omitted  provision  by  any  proper  process  of  in- 
terpretation. Such  omissions  can  only  be  supplied  by  a  court 
of  equity,  on  a  proper  application  for  the  reformation  of  the 
contmct.  To  supply  such  an  omission,  upon  any  true  theory 
of  interpretation,  would  in  effect  be  to  set  aside  the  well 
known  inile  that  parol  testimony  cannot  be  admitted  to  add 
to,  vary,  modify,  or  contradict  the  terms  of  a  written  contract. 
The  rule  is  stated  in  Greenleaf  on  Evidence  (Vol.  1  §  277)  as 
follows : 
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^^  It  is  to  be  observed  that  the  rule  is  directed  only  against 
the  admission  of  any  other  evidence  of  the  language  employed 
by  the  parties  in  making  the  contract  than  that  which  is 
furnished  by  the  writing  itself.  The  writing,  it  is  true,  may 
be  read  by  the  light  of  surrounding  circumstances,  in  order 
more  perfectly  to  undei*stand  the  intent  and  meaning  of  the 
parties;  but  as  they  have  constituted  the  writing  to  be  the 
only  outward  and  visible  expression  of  their  meaning,  no  other 
words  are  to  be  added  to  it,  or  substituted  in  its  stead.  The 
duty  of  the  court,  in  such  cases,  is  to  ascerti^in,  not  what  the 
parties  may  have  secretly  intended,  as  contra-distinguished 
from  wliat  their  words  express,  but  what  is  the  meaning  of 
words  they  have  used.  It  is  merely  a  duty  of  interpretation  ; 
that  is,  to  find  out  the  true  sense  of  the  written  words,  as  the 
parties  used  them ;  and  of  construction  ;  that  is,  when  the  true 
sense  is  ascertained,  to  subject  the  instrument  in  its  operation 
to  the  established  rules  of  law.  And  where  the  language  of 
an  instrument  has  a  settled  legal  construction,  parol  evidence 
is  not  admissible  to  contradict  that  construction." 

See,  also,  Parsons  on  Contracts,  5th  ed.,  vol.  2,  p.  564 ; 
Chitty  on  Contracts  11th  Am.  ed.,  vol.  1,  p.  105 ;  Wharton 
on  Contracts,  vol.  2,  %  661 ;  1  Addison  on  Contracts,  Am. 
Law  Series  Edition,  p.  287 ;  Hudson  Caiial  Co,  v.  PennMgl- 
vania  Coal  Co.  (8  Wall.  276) ;  Gavinzel  v.  Crump  (22  Wall. 
8«8)  ;  Rohhim  v.  Clark  (127  U.  S.  622)  ;  BrawUy  v.  United 
States  (96  U.  S.  168). 

Applying  the  above  rule  in  the  consideration  of  the  contract, 
it  appeai-s  that  the  sixth  chiuse  provides  for  the  commence- 
ment and  duration  of  plaintifiTs  term  of  employment,  to  wit: 
from  September  1st,  1888  to  September  1st,  1889,  and  to  be 
terminated  before  the  expiration  of  the  period  limited  only 
upon  just  cause  of  complaint  on  the  part  of  the  defendant. 
The  1st,  2d,  8d,  4th,  5th,  7th,  8th  and  9th  clauses  of  the 
contract  refer  exclusively  to  the  services  required  of  the 
plaintiff  and  the  manner  of  paying  his  salary.  And  it  is  not 
and  cannot  be  contended  that  these  last-mentioned  clauses 
can  in  any  manner  be  construed  as  conferring  upon  either 
party  the  right  to  terminate  the  employment  before.its  expi- 


NEW  YORK— NOVEMBER,  1890.  877 

Huinay  «.  Zerban. 

nttion  by  lapse  of  time.  The  tenth  clause  is  as  follows  :  *^10. 
Montlily  notice  required  of  either  party.*'  And  in  this  clause 
is  grounded  the  contention  of  the  defendant  that  there  was 
reserved  to  him  a  right  to  terminate  the  employment  upon 
giving  a  month's  previous  notice  of  his  election  to  do  so.  It 
is  admitted  that  the  literal  and  ordinary  meaning  of  the  words 
^^moathly  notice"  is  a  notice  every  month  or  from  month  to 
month,  and  in  this  occurs  the  first  violence  to  the  luuguage 
of  the  contract  in  defendant's  attempt  to  justify  his  right  to 
terminate  the  employment ;  for  in  so  doing  he  is  forced  to 
admit  that  the  words  ^^ monthly  notice/'  a  notice  fron^montb 
to  month,  or  every  month,  imply  a  continuance  of  the  em- 
ployment, and  therefore  negative  any  claim  or  right  to  deter- 
mine it.  And  to  make  the  language  of  the  contract  consistent 
with  defendant's  claim  it  is  necessaiy  to  substitute  the  words 
"  a  month's  notice  "  for  the  words  "  monthly  notice."  Further, 
the  clause  is  entirely  silent  as  to  the  character  or  purpose  of 
the  notice  required.  There  may  be  many  detiiils  in  the  man- 
agement of  a  school  which  could  properly  be  the  subject  of  a 
monthly  notice,  or  notice  every  month,  or  notice  from  month 
to  month,  by  the  plaintiff  to  the  defendant,  or  vice  versa. 
But  there  is  nothing  contained  in  any  portion  of  the  contract 
which  could  serve  to  inform  one  concerning  the  nature  or 
object  of  the  notice  required.  The  defendant  contends  that 
the  notice  comprehended  by  the  clause  referred  to  was  a 
notice  of  the  election  of  either  party  to  the  other  of  his  inten- 
tion to  terminate  the  employment.  But  from  the  fact  that  the 
agreement  in  positive  language  fixes  the  term  for  one  year  from 
September  1st,  1888,  to  September  1st,  1889,  and  nowhere 
makes  reference  to  any  right  by  either  party  to  terminate  the 
employment  before  its  expiration  by  lapse  of  time,  the  defend- 
ant's contention  is  wholly  arbitrary.  It  is  not  and  will  not  be 
contended  that  the  language  of  any  clause  preceding  the  tenth 
clause  will  bear  a  construction  such  as  the  defendant  is  seek- 
ing to  maintain.  To  give  effect  to  his  contention  one  would 
necessarily  be  compelled  to  add  to  the  tenth  clause  the  words 
**  of  his  intention  to  terminate  the  employment,"  or  words  of 
similar  import  or  effect.    Without  the  addition  of  such  words 
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one  is  left  to  conjecture  as  to  the  purport  of  the  required 
notice,  and  from  the  language  of  the  contract  preceding  this 
tenth  clause  it  is  not  disclosed  that  any  notice  whatsoever 
was  intended  to  be  given  by  plaintiff  to  defendant,  or  by  de- 
fendant \o  plaintiff.  If  it  was  intended  by  either  party  to 
the  contiuct  to  incorporate  therein  a  clause  conferring  upon 
him  the  right  to  determine  the  employment  upon  a  month's 
previous  notice,  the  contract  is  defective  in  that  respect.  And 
to  add  the  words  necetasary  to  give  effect  to  the  defendant's 
construction,  as  attempted  by  him,  would  require  the  incoi'po- 
ration  of  a  provision  not  contained  within  the  terms  of  the 
language  of  the  parties  when  their  contract  was  reduced  to 
writing.  Interpretation  cannot  be  carried  to  this  extent  un- 
der the  legal  limit  above  referred  to.  It  is  claimed  that  the 
contract  should  be  so  construed  that  effect  will  be  given  to 
every  part  thereof.  This  is  unquestionably  so,  provided  the 
legal  inhibition  upon  the  powers  of  the  court  is  not  infringed. 
An  attempt  to  reconcile  the  sixth  and  tenth  clauses  of  tlie 
contract  before  us  does  not  necessarily  lead  to  the  conclusion 
that  the  notice  contemplated  by  the  tenth  clause  was  a  notice 
of  election  to  terminate  the  employment.  There  may  be 
many  matters,  as  before  stated,  which  could  be  the  subject  of 
a  notice  by  one  party  to  the  other,  and  the  clear  and  explicit 
language  of  the  sixth  clause,  fixing  the  duration  of  the  em- 
ployment and  providing  that  the  same  should  continue  to  the 
end  of  the  term  stated,  unless  the  defendant  had  just  cause  of 
complaint,  precludes  the  suggestion  that  a  right  to  determine 
the  employment  before  the  expiration  of  the  term  fixed  by 
lapse  of  time  was  intended  to  be  reserved  by  the  tenth  clause. 
To  carry  the  construction  contended  for  by  defendant  into 
effect,  the  interpolation  of  additional  words  into  the  contract 
cannot  be  avoided,  which  would  not  be  within  the  powers  and 
restrictions  of  the  court  above  indicated  as  governing  the 
interpretation  and  construction  of  contracts. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs. 

J.  F.  Dalt,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs. 
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lu  the  Matter  of  the  Assigfnment  of  Geobge  M.  D.  Littell  et 
al.  to  Hbnby  Aplikgtok,  for  Benefit  of  Creditors. 

(Decided  Noyember  7th,  1800.) 

Where  the  necessity  for  the  employment  of  counsel  by  an  assignee  for  benefit 
of  creditors  arises  after  he  has  filed  his  account,  on  objection  by  a  creditor 
to  the  account,  leave  may  be  granted  to  him  to  submit  to  the  court  at  spe- 
cial term  proof  by  affldavit  of  the  reasonableness  of  the  counsel  fee  charged, 
to  which  affidavit  objecting  creditors  should  be  permitted  to  reply. 

Appeal  from  so  much  of  an  order  of  this  court  as  disal- 
lowed, on  an  accounting  by  an  assignee  for  benefit  of  cred- 
itors, pai*t  of  a  counsel  fee  alleged  to  have  been  paid  by  him. 

The  facts  are  stated  in  the  opinion. 

Ifehon  Smithy  for  appellant. 

Jame9  M.  Sunt^  for  respondent. 

BisCHOFF,  J. — ^The  assignee  having  filed  his  account,  Cort* 
land  B.  Littell,  a  creditor,  objected  thereto  and  insisted 
that  the  assignee  should  be  charged  with  the  sum  of 
$2,588.70,  the  amount  of  certain  penalties  alleged  to  have 
accrued  to  the  assignor  from  the  Importers  and  Traders 
National  Bank  under  sections  5197  and  5198  of  the  Revised 
Statutes  of  the  United  States.  It  having  been  alleged  that 
such  bank  had  exacted  the  payment  of  usurious  interest  from 
the  assignors,  a  reference  was  ordered,  and  the  referee 
having  duly  made  his  report  disallowing  the  creditor  Littell's 
claim  that  the  assignee's  account  should  bo  charged  with  said 
92,588.70,  an  application  was  made  at  special  term  for  the 
confirmation  thereof,  and  said  report  was  duly  confAmed. 
Upon  the  hearing  of  the  application  to  confirm  the  report,  the 
assignee  asked  to  be  allowed,  out  of  the  balance  remaining  in 
his  hands  at  the  time  of  the  filing  of  his  account,  the  amount 
of  his  commissions,  the  amount  of  the  referee's  and  the  sten- 
ographer's fees  upon  the  accounting,  and  the  sum  of  five 
hundred  dollars  alleged  to  have  been  paid  by  him  for  the 
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reasonable  and  necessary  fees  of  •  his  counsel  for  services  I'en- 
dared  since  the  filing  of  the  account.  To  the  allowance  of  the 
item  for  counsel  fees,  creditor  Littell  objected  on  the  ground 
that  tlie  same  was  excessive,  and  the  court  disallowed  two 
hundred  and  fifty  dollars  thereof,  against  the  protest  of  the 
assignee,  and,  as  appellant  contends,  without  regard  to  his  re- 
quest to  be  permitted  in  such  manner  as  the  court  might 
direct  to  establbh  by  proof  the  necessity  for  the  employment 
of  counsel  and  the  reasonableness  of  the  sum  alleged  to  have 
been  paid  for  counsel  fees.  Thereupon  the  assignee  appealed 
from  so  much  of  the  order  confirming  said  referee^s  report  as 
disallows  the  sum  of  two  hundred  and  fifty  dollars,  part  of  the 
counsel  fee  alleged  to  have  been  paid  as  aforesaid. 

The  right  of  an  assignee  to  employ  counsel  in  matters 
growing  out  of  the  administration  of  the  trust  estate  com- 
mitted to  his  care,  and  to  pay  counsel  fees  out  of  such  estate 
whenever  the  employment  of  counsel  is  reasonably  neces- 
sary, is  unquestioned  (^Matter  of  Wolf  v.  Kahn^  1  N.  Y. 
St.  Rep.  278  ;  Matter  of  Levy,  1  Abb.  New  Cas.  182). 

The  facts  clearly  justified  the  employment  of  counsel  by 
the  assignee,  and  I  do  not  understand  the.  objection  on  the 
part  of  creditor  Littell  to  the  allowance  of  the  sum  alleged  to 
have  been  paid  by  the  assignee  for  counsel  fees  to  extend 
further  than  to  the  reasonableness  of  the  sum  paid.  I  think, 
however,  that  the  learned  justice  at  special  term  erred  in 
his  refusal  to  permit  the  assignee  to  show  such,  reasonable- 
ness by  proof  of  the  value  of  the  services  rendered. 

While  the  court,  from  the  proceedings  before  it  and  the 
intricacy  of  the  questions  raised  upon  the  accounting,  could 
have  determined  the  necessity  for  the  employment  of  counsel, 
it  could  not  have  taken  judicial  notice  of  the  value  of  services 
of  counsel,  and  could  not  have  determined  the  value  of  the 
same  in  the  absence  of  proof,  without  assuming  the  dual 
character  of  court  and  witness.  In  the  Matter  of  ffidbert 
(10  Abb.  New  Cas.  284,  affirmed  89  N.  Y.  259),  the  direction 
of  the  court  that  the  value  of  services  of  counsel  should  be 
ascertained  by  a  reference  for  that  purpose  upon  the  applica- 
tion by  the  assignee  for  the  allowance  of  counsel  fees  was 
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sustained,  and  the  court  says  that  ^^  when  it  comes  to  the 
chai'ge  of  a  counsel  fee  upon  an  accounting,  then  the  referee 
should  have  some  evidence  which  he  can  submit  to  the  court 
going  to  show  that  tlie  charge  in  respect  to  the  accounting  is 
a  reasonable  and  proper  one.  We  think,  therefore,  that  in 
that  respect  there  should  have  been  a  reference  back  to  the 
referee  to  take  proof  in  regard  to  the  value  of  the  counsel's 
services  upon  such  accounting,  and  that  the  counsel  should 
have  been  allowed  in  this  proceeding  the  value  of  such  ser- 
vices, without  taking  into  consideration,  in  view  of  the  facts 
of  this  case,  any  amount  which  he  had  received  during  the 
course  of  the  administration.'* 

In  the  present  case  the  necessity  for  the  employment  of 
counsel  did  not  arise  until  after  the  assignee  had  filed  his 
account,  and  the  value  of  the  services  of  counsel  rendered 
necessary  by  the  creditor's  objection  to  the  account  could  not 
well  have  been  a  matter  for  the  consideration  of  the  referee 
upon  the  accounting,  since  the  extent  of  such  services  was 
not  ascertainable  at  that  time. 

The  court  might  with  propriety  have  refused  to  direct  a 
reference  to  ascertain  the  reasonableness  of  the  counsel  fee 
alleged  to  have  been  paid  tfy  the  assignee,  and  thus  avoided 
the  subjection  of  the  trust  estate  to  additional  burdens,  and 
this  was  probably  all  that  was  intended  by  the  judge  at  spe- 
cial term,  althongh  the  language  of  the  order  appealed  from 
will  bear  a  different  construction.  Leave  should  have  been 
granted  to  the  appellant  to  submit  proof  by  affidavit  of  the 
re.asonableness  of  the  counsel  fee  sought  to  be  charged. 

That  part  of  the  order  confirming  the  referee's  report,  which 
disallows  a  part  of  the  counsel  fee  alleged  to  have  been  paid 
by  the  assignee,  should  be  reversed,  with  costs,  and  with  leave 
to  appellant  to  submit  to  this  court  at  special  term  proof  by 
affidavit  of  the  reasonableness  of  the  sum  alleged  to  have  been 
paid,  to  which  affidavit  the  respondent  should  be  permitted 
to  reply. 

J.  F.  Daly,  J.,  concurred. 

Order  accordingly. 


882  COURT  OF  COMMON  PLEAS. 


AzuBtein  «.  Haulenbeek. 


EMAifUBL  Abksteik,  Appellant,  agaiiMt  Ellen  A.  HAtTLSir- 

BEEK,  Respondent. 

(Decided  Deoember  Ist,  1800.) 

An  order  of  the  Qeneral  Term  of  the  City  Conrt  of  New  York  affirming  an 
order  denying  a  new  trial  cannot  be  reversed  on  appeal  to  tfalB  oomt  on  the 
ground  that  it  is  against  the  weight  of  evidence. 

Brror,  if  any,  in  excluding  a  question  to  a  witness  as  to  an  indorsement  of  a 
pass-book,  is  cured  by  the  subsequent  admission  of  the  book  itself. 

Where  defect  of  parties  is  not  pleaded,  the  exclusion  of  evidence  that  a  person 
not  a  party  to  the  action  was  a  partner  of  plaintiff  is  not  error. 

The  exclusion  of  evidence,  corrected,  if  erroneous,  by  subsequent  proof  of 
the  fact,  is  not  ground  for  reversal. 

A  judgment  cannot  be  reversed  on  the  ground  that  a  statement  of  the  evi- 
dence in  the  charge  of  the  court  below  wm  incorrect,  where  no  request  for 
a  correction  was  made  by  appeUant. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court  entered 
on  the  verdict  of  a  jury  and  an  order  denying  a  motion  for 
a  new  trial. 

The  facts  are  stated  in  the  opiiHon. 
H.  B.  Vandyke^  for  appellant. 

A.  L.  Jacobs^  for  respondent. 

Pbyob,  J. — The  appeal  is  from  a  judgment  of  the  Greneral 
Term  of  the  City  Court  affirming  a  judgment  on  a  verdict,  and 
from  an  order  affirming  an  order  denying  a  motion  on  the 
minutes  for  a  new  trial.  The  action  is  upon  an  account 
stated,  for  goods  sold  and  delivered.  The  answer  is  a  geneitil 
denial.  That  the  goods  were  sold  and  delivered,  and  that 
the  balance  claimed  has  not  been  paid,  were  conceded  facts 
on  the  trial.  The  only  issues  litigated  were  the  statement  of 
account  and  the  liability  of  defendant. 

Upon  the  appeal  from  the  order,  defendant's  contention  is 
that  the  verdict  is  against  the  weight  of .  evidence*    But»  the 


KEW  TORE— DECEMBER.  1890.  883 

•  

Amstein  v.  Haulenbeek. 

rule  is  settled  beyond  controversy  that,  upon  appeal  from  an 
order  of  the  General  Term  of  the  City  Court  affirming  an  order 
denying  a  new  trial,  this  court  cannot  reverse  the  order  on 
the  ground  that  the  verdict  is  against  the  weight  of  evidence 
(^Rowe  V*  Comley^  11  Daly  817 ;  Farley  v.  Lyddy^  8  Daly 
616 ;  TinsdoUe  v.  Murray^  9  Daly  446 ;  McEwteere  v.  Little^  8 
Daly  167 ;  Bell  v.  BaHholomew,  11  Rep'r  610,  12  Weekly 
Dig.  83 ;  Duryea  v.  Vbsburg,  121  N.  Y.  67).  But  even  had 
this  court  jurisdiction  to  review  the  order,  it  must  be  afiirmed : 
because  the  case  does  not  pui*port  to  contain  all  the  evidence 
bearing  on  the  questions  in  controversy  (.Aldridge  v.  Aldridge^ 
120  N.  Y.  614;  Porter  v.  Smith,  107  N.  Y.  631 ;  DavU  Sewing 
Machine  Co.  v.  Beet,  60  Hun  76 ; .  Wellington  v.  Improvement 
Co.,  62  Hun  409  ;  Murphy  v.  Board,  68  Hun  171 ;  Cheney  v. 
Bailroad  Co.,  16  Hun  416 ;  Comieh  v.  Graff,  86  Hun  160). 
It  is  sufficient  for  the  respondent  that  the  case  exhibits  some 
evidence  to  support  the  verdict  (^Aldridge  v.  Aldridge, 
euprd). 

In  the  interest  of  substantial  justice  it  should  be  said,  that, 
on  a  careful  examination  of  the  evidence,  we  do  not  observe 
such  a  preponderance  of  proof  for  the  appellant  as  would 
warrant  a  reversal  of  the  verdict  (^Baird  v.  Mayor,  96  N.  Y. 
667).  Upon  the  issues  litigated,  the  case  shows  a  direct  con* 
flict  of  evidence  between  the  two  witnesses  of  the  respondent 
and  the  two  witnesses  of  the  appellant ;  and  the  rule  is  fun- 
damental and  familiar,  that  the  credibility  of  testimony  is 
exclusively  for  the  jury. 

The  exceptions  to  the  rulings  and  charge  of  the  court  are 
obviously  untenable. 

(1)  The  exclusion  of  the  question,  ''Look  at  this  pass-book 
and  say  whether  that  was  not  ordered  in  tlie  name  of  P. 
Haulenbeek  ?  *'  if  erroneous,  was  corrected  by  the  subsequent 
admission  of  the  book  itself,  which  exhibited  the  indorsement 
to  the  jury. 

(2)  As  the  answer  alleged  no  defect  of  parties,  the  testi- 
mony stricken  out  and  the  testimony  excluded,  as  to  Berg 
being  a  partner  of  plaintiff,  were  irrelevant  to  any  issue  in 
the  action.    A  defect  of  parties  plaintiff  is  waived  if  not 
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taken  either  ty  demurrer  or  answer  (Code  Civ,  Pro.  §  499 ; 
Zabriskie  v.  Smith,  18  N.  Y.  822 ;  Palmer  v.  Davis,  28  N.  Y. 
242). 

(8)  In  the  absence  of  a  plea  of  payment,  there  was  no  error 
in  excluding  evidence  that  Mra.  Haulenbeek  had  settled  the 
account  sued  for  (JUcKyring  v.  Bull,  16  N.  Y.  297),  and  the 
fact  that  Mr.  Haulenbeek  paid  some  bills  by  his  check  as 
agent,  authorized  no  inference  that  he  was  discharging  his 
own  obligation,  but  the  reverse  rather.  But  the  error,  if 
any,  was  corrected  by  subsequent  proof  of  the  fact. 

(4)  Appellant^s  final  exception  is  to  the  charge  of  the 
court  that  ^  unless  you  believe  the  plaintiff  on  that  point,  he 
must  fail,  unless  you  believe  the  evidence  of  the  plaintiff  and 
his  bookkeeper  to  the  effect  that  Mrs.  Haulenbeek  promised 
to  pay  this  bill  on  several  occasions."'  The  ground  of  objec- 
tion was,  as  stated  by  counsel,  my  ^^  remembrance  that  they 
testified  that  she  would  see  Mr.  Haulenbeek,  and  have  him 
see  to  it.''  But  counsel's  memory  was  at  fault.  Plaintiff 
testified  that  defendant  said  ^^  she  would  see  that  I  got  my 
money,"  and  the  bookkeeper  testified  that  when  he  presented 
the  bill  to  defendant,  she  said  ^^  she  didn't  have  the  money 
then,  but  would  have  it  by  the  next  day,"  and  that  "  she  had 
got  the  bill  and  would  pay  it,"  (fol.  82).  The  court,  there- 
fore, did  not  misstate  the  evidence  in  saying  that,  in  effect, 
plaintiff  and  his  bookkeeper  testified  that  defendant  promised 
to  pay  the  bill.  If  it  were  otherwise,  however,  appellant 
should  have  requested  the  court  to  cori*ect  its  charge,  so  as 
to  conform  it  to  the  testimony. 

The  judgment  and  order  must  be  affirmed,  with  costs. 

J.  F.  Dalt,  Ch.  J.,  and  Bisghoff,  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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Sahttsl  Baumann,  Respondent,  agaimt  Edward  S.  Post, 

Appellant. 

(Decided  December  Ist,  1890.) 

Where  a  mortgagor  of  chattels,  after  default  in  payment  of  the  mortgage 
debt,  making  the  mortgagee's  title  and  right  to  immediate  possession 
absolute,  stores  the  goods  with  a  warehonseman,  without  the  knowledge 
or  assent  of  the  mortgagee,  the  warehouseman  has  no  lien  on  the  goods 
for  his  storage  charges  as  against  the  mortgagee. 

Laws  1885  c.  526,  giving  a  warehouseman  a  lien  for  his  storage  charges,  etc., 
on  the  goods  stored,  was  not  intended  to  give  such  lien,  as  against  the 
goods,  when  stored  by  another  than  the  true  owner,  in  fraud  of  the 
owner's  rights. 

The  mere  possession  of  the  mortgaged  chattels  by  the  mortgagor  after 
default  does  not  enable  him  to  bind  the  mortgagee,  as  representing  him  as 

'  bailee  or  agent,  so  as  to  make  him  liable  for  storage  charges;  especially 
where  the  warehouseman  was  not  misled  into  trusting  to  a  long-continued 
possession,  and  the  delay  of  the  mortgagee  in  taking  possession  was  not 
in  any  sense  fraudulent. 

A  warehouseman's  lien  has  no  precedence,  on  the  ground  that  it  is  a  com- 
mon-law lieu,  over  the  lien  of  a  chattel  mortgage,  which  was  also  recog- 
nized at  common  law,  and  is  not  a  mere  statutory  lien. 

A  warehouseman's  lien  on  goods  stored  by  the  mortgagor  thereof  after  a 
default,  by  which  the  mortgagee's  title  and  right  of  possession  have  become 
ab6o]ute,cannot  be  sustained  against  the  mortgagee  on  the  ground  that  the 
storage  was  for  the  security  and  protection  of  the  goods,  where  the 
mortgage  expressly  provided  that  they  should  not  be  removed  from  the 
place  where  they  were  when  mortgaged. 

Precedence  should  not  be  given  to  a  warehouseman's  lien  for  storage,  over  a 
prior  chattel  mortgage,  as  a  matter  of  public  policy. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Ninth  Judicial  Distiict. 

The  facts  are  stated  in  the  opinion. 

L.  F.  Po8t^  for  appellant. 
J*.  (7.  Wolff,  for  respondent. 

BooKSTAYEB,  J. — The  action  was  brought  to  recover  the 

possession  of  furniture  claimed  by  the  plaintiff  under  two 

certciin  chattel  morgages,  on  which  the  defendant  claimed  a 
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lien  as  a  warehouseman.  Tile  judgment  was  based  upon  an 
agreed  statement  of  facts,  from  which  it  appears  that  the 
plaintiff,  a  furniture  dealer,  on  or  about  the  14th  of  Decem- 
ber, 1888,  sold  and  delivered  to  one  Helen  Funk,  all  the 
furniture  in  question,  except  one  barrel-head  couch,  for  the 
sum  of  $829.50.  Of  this  amount  she  paid  $40  in  cash,  and 
agreed  to  pay  the  remainder  in  instalments  of  $20  on  the 
7th  of  each  month  thereafter  until  all  was  paid.  To  secure 
such  payments,  she  executed  and  delivered  to  the  plaintiff  a 
chattel  mortgage  on  the  furniture  so  purchased.  By  the 
terms  of  this  mortgage  it  Wiis  provided  that,  in  case  of  default 
in  the  payment  of  the  whole  sum  therein  mentioned,  or  of 
any  part  thereof,  or  of  either  or  any  of  the  instalments,  or  in 
case  any  attempt  should  be  made  to  remove  or  secrete,  or  sell 
or  dispose  of  the  goods  or  any  of  them  from  the  house  men- 
tioned in  the  mortgage  without  the  written  consent  of  the 
plaintiff  first  obtained,  then  the  whole  amount  expressed  in 
the  mortgage,  less  the  amount  already  paid,  should  become 
due  and  payable,  without  demand,  and  if  the  sum  so  becom- 
ing due  was  not  paid,  it  was  provided  that  the  plaintiff  might 
take  the  goods  wherever  they  were,  and  sell  the  same  at 
public  or  private  sale,  to  reimburse  himself,  etc. 

The  barrel-head  couch  was  purchased  of  the  plaintiff  by 
Helen  Funk  on  the  22d  of  December,  1888,  for  $49.50,  on 
which  she  paid  $1.00  and  agreed  to  pay  the  sum  of  $10  on 
the  8th  of  January,  1889,  and  the  remainder  on  demand ; 
to  secure  the  payment  of  which,  slie  gave  tlie  plaintiff  a 
chattel  mortgage  containing  the  same  provisions  as  to  re- 
moval, etc.,  as  were  in  the  firat  mentioned  mortgage. 

A  true  copy  of  the  first  of  these  mortgages  was  filed  in  the 
register's  office  on  the  18th  of  December,  1888,  and  a  true 
copy  of  the  second  on  the  14th  day  of  January,  1889. 
Copies  of  both,  of  these  mortgages,  together  with  a  written 
statement  indorsed  on  each,  exhibiting  the  interest  of  the 
plaintiff  in  the  property  covered  by  each,  was  filed  in  the 
register's  office  within  one  year  after  the  first  filing,  and 
there  is  no  dispute  but  that  these  renewals  were  according  to 
the  statute  in  such  case  provided. 
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On  the  3d  of  January',  1890,  Mrs.  Funk  had  paid  the  plaint- 
iff on  account  of  the  iirst  mortgage,  including  the  cash  pay- 
ment of  $40  at  the  time  of  the  purchase,  the  sum  of  $154.30 
only,  leaving  an  unpaid  balance  of  $180.20,  and  consequently 
she  had  made  default  in  the  payment  of  the  instalments  as 
they  became  due,  to  the  amount  of  $100  and  upwards,  or  in 
other  words,  was  in  arreara  for  more  than  five  months'  pay- 
ments. She  had  never  paid  anything  on  account  of  the 
second  mortgage,  and  consequently  was  in  default  on  that 
mortgage,  to  the  amount  of  $10  agreed  to  be  paid  on  the  8th 
of  January,  1890. 

On  the  2d  of  January,  1890,  Mrs.  Funk,  without  the  knowl- 
edge of  the  plaintiff  and  without  his  consent,  caused  all  of 
the  property  in  controversy  to  be  removed  from  the  house 
where  she  had  agreed  it  should  be  kept,  to  defendant's  storage 
warehouse.  No.  1354  Broadway.  Defendant  then  was,  and 
for  a  long  time  before  had  been,  a  warehouseman,  engaged 
in  that  business  exclusively. 

Plaintiff  did  not  learn  of  the  removal  and  storage  of  the 
furniture  in  question  until  the  1st  of  February,  1890.  On 
the  3d  of  that  month  he  demanded  the  same  both  from  Mrs. 
Funk  and  the  defendant.  The  former  refused  to  deliver  the 
goods  to  plaintiff,  and  the  latter  also  refused  so  to  do  unless 
his  bill  for  storage  was  first  paid. 

On  this  state  of  facts  the  appellant  contends  that  he,  as  a 
warehouseman,  has  a  lien  upon  tlie  furniture  in  controversy 
for  storage,  as  against  the  respondent,  the  mortg»igee,  and 
that  the  court  below  erred  in  awarding  the  possession  of  the 
property  to  the  latter  without  his  first  paying  the  storage 
bill. 

Several  counsel  were  heard  on  behalf  of  the  appellant,  but 
none  of  them  claimed  there  was  any  defect  or  weakness  in 
the  chattel  mortgages  on  which  the  respondent  relies  for  his 
title.  Neither  is  it  claimed  they  were  fraudulent.  They 
were  duly  executed  for  a  valuable  consideration,  were  prop« 
erly  filed,  the  refiling  was  within  the  time  required  by  law, 
and  the  statement  of  the  interest  of  the  mortgagee  was 
according  to  law*    The  validity  of  such  mortgages  has  been 
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frequently  adjudicated.  The  giving  of  them  passed  the  title 
of  the  goods  in  controversy  to  the  mortgagee,  subject  to  be 
defeated  by  the  performance  of  their  conditions.  • 

Default  in  the  payment  of  the  instalments  is  not  disputed, 
and  this,  as  well  as  tlie  removal  of  the  property  from  the 
house  in  which  it  was  when  mortgaged  without  the  mort- 
gagee's consent,  made  the  whole  amount  reiuaiuing  unpaid 
due  at  once,  and  the  respondent's  title  and  right  to  immediate 
possession,  absolute.  Both  the  default  and  tlie  removal 
occurred  before  the  goods  came  into  appellant^s  {)Ossession  as 
a  warehouseman,  and  consequently  i*espondent's  title  was 
perfect  before  a  warehouseman's  lien  could  by  any  possibility 
attach  to  them.  Hence  appellant  is  driven  to  the  necessity 
of  maintaining  one  of  two  propositions  ;  either  that  his  lien  is 
superior  to  any  other  person's  right  whatever,  whether  owner 
or  mortgagee  after  default;  or  tliatthe  mortgagor  in  default, 
being  in  possession  of  the  mortgaged  [)roperty,  in  some  sense 
represents  the  owner  as  btiilee  or  agent,  and  can  bind  him. 

The  first  of  these  propositions  is  based  upon  the  claim  that 
chapter  526  of  the  Laws  of  1885  gave  a  warehouseman  aspecific 
lien  for  the  storage  of  goods  deposited  with  him  against  the 
goods  themselves,  no  matter  by  whom  deposited  and  no  matter 
who  the  owner  might  be.  And  the  appellant  cites,  in  support 
of  this  contention,  Stallmann  v.  Kinnherley  (2%  Abb.  New  Cas. 
241),  affirmed  by  the  Court  of  Appeals  (121  N.  Y.  893).  But 
an  examination  of  this  case  shows  that  the  only  question  con- 
sidered was  whether  this  law  was  intended  to  give  a  ware- 
houseman, not  only  a  specific  lien  on  the  goods  then  in  store, 
for  warehousing  and  advances  of  freight  against  tiiose  goods, 
but  also  a  general  lien  for  cartage,  labor,  weighing  and  cooper- 
ing done  by  the  warehouseman  on  other  goods  belonging  to 
the  owner  which  had  been  previously  withdrawn.  In  the 
course  of  the  opinion  rendered  by  the  General  Term  of  the 
Supreme  Court,  several  authorities  were  cited  to  show  that  a 
warehouseman  had  a  specific  lien  at  common  law  before  the 
passage  of  the  act,  at  least  for  warehousing  and  freight 
charges,  in  order  to  show  that  the  law  was  not  intended  to 
give  a  specific  lien  only,  but  also  a  general  lien ;  and  there  is 
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nothing  whatever  in  it,  or  in  the  opinion  of  the  Conn  of  Ap- 
peals, to  show  that  an}'  question  like  the  present  was  con- 
sidered. The  only  point  for  determination  in  that  case  was 
whether  warehousemen  had  a  lien,  not  only  for  the  charges 
against  the  specific  goods  stored,  but  also  a  general  lien  for  a 
balance  due  on  general  account  on  other  goods.  The  question 
now  under  consideration  could  not  have  been  decided  in  that 
case,  because  there,  there  was  no  question  but  that  the  same 
persons  were  the  owners  of  all  the  goods  stored. 

The  act  itself  shows  that  it  was  intended  to  reaffirm  the 
common  law  giving  a  specific  lien  for  specific  charges  against 
specific  goods,  and  also  a  general  lien  as  stated  above.  Thei'e 
is  nothing  in  it  which,  in  my  opinion,  is  intended  to  give  a 
warehouseman  a  lien  upon  goods  belonging  to  another,  stored 
by  a  stranger  in  fmud  of  the  true  owner's  rights.  If  such  were 
the  intention  of  the  act,  then  a  thief,  storing  goods,  could 
create  a  lien  on  them  as  against  the  real  owner,  and  to  the 
extent  of  such  lien  could  divest  him  of  his  right  to  his  own 
property.  To  hold  such  a  proposition  would  make  a  ware- 
houseman  a  legalized  receiver  of  stolen  goods,  at  least  to  the 
extent  of  such  charges. 

The  second  proposition,  I  think  is  equally  untenable.  In 
SpeighU  y.'  Sawley  (89  N.  Y.  441),  it  was  held  where  a 
moiigagor  of  chattels,  in  possession  of  them,  after  default  in 
payment  of  the  mortgage  debt,  fraudently  delivered  them  to 
a  third  person  for  sale,  and  that  person  as  agent  for  the  mortga- 
gor sold  the  chattels  and  paid  the  proceeds  to  him,  the  third 
pei-son  was  liable  to  the  mortgagee  for  the  value  of  the  chiCt- 
tels,  notwithstanding  he  acted  in  making  the  sale  without 
reward,  without  knowledge  of  the  mortgage,  and  in  good  faith. 
And  this,  I  think,  is  conclusive  of  the  argument  advanced  by 
the  appellant,  that  the  mortgagee^  by  allowing  the  mortgagor 
to  remain  in  possession  of  the  property  after  default  in  the 
payment  of  the  instalments,  made  him  the  agent  of  the 
mortgagee  so  as  to  bind  the  latter  for  storage. 

Besides,  there  is  no  evidence  in  this  case  to  show  that  the 
appellant,  at  the  time  of  receiving  the  goods,  had  any  actual 
knowledge  of  the  existence  of  the  mortgages  in  question,  or 
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that  the  mortgagor  had  been  in  possession  of  the  property  for 
a  year  or  a  day  after  default.  He  was  not  misled  into  trusting 
to  a  long  continued  possession ;  for  it  does  not  appear  that 
he  ever  saw  or  heard  of  the  property  until  the  mortgagor 
came  to  him  to  have  it  stored.  No  one  contends  that  the 
delay  in  taking  possession  of  the  property,  after  default,  was 
in  any  sense  fraudulent ;  it  was  merely  such  indulgence  as 
tradesmen  naturally  give  their  customers.  To  hold  that 
reasonable  indulgence  shall  deprive  the  mortgagee  of  his  se- 
curity, would  be  to  compel  him  by  law  to  be  harsh  and  ex- 
acting in  all  cases,  by  taking  possession  of  the  mortgaged 
property  at  the  earliest  opportunity. 

But,  again,  chattels  are  not  like  mercantile  paper,  bankbiils, 
money,  etc.  The  mere  possession  of  the  former  does  not  im- 
port assurance  of  title  or  authority  to  dispose  of  them,  as  is 
the  case  with  the  latter.  There  must  be  something  more 
than  mere  possession,  something  giving  such  possession  a 
specific  character,  indicative  of  authority  or  control.  The 
possession  in  this  case  imported  no  more  to  the  appellant  than 
it  would  have  done  had  the  furniture  been  hii*ed  with  the 
apartments,  or  loaned  to  the  mortgagor. 

If  the  mortgagor,  instead  of  storing  the  property  after  de- 
fault, had  sold  it,  it  could  not  be  contented  that  the  purchaser, 
although  honest  in  his  intentions  and  ignorant  of  the  mort- 
gage, would  have  acquired  any  title  to  the  property  as  against 
the  respondent.  And  why  ?  Because  such  a  peraon  would 
not  have  been  a  purchaser  in  good  faith  without  notice.  The 
law  regards  the  filing  of  the  mortgage  notice  to  all  the  world, 
and  he  who  neglects  to  inquire  at  the  proper  office,  does  so 
at  his  peril.  If  this  is  true  of  a  purchaser  for  value,  why 
should  it  not  apply  to  warehousemen  ? 

To  this  appellant  attempts  several  replies : 

(1)  That  chapter  526,  Laws  1 885,  gives  a  warehouseman 
this  specific  lien,  even  where  the  goods  were  stored  by  a 
stranger  and  not  the  true  owner.  This,  I  think,  lias  already 
been  sufficiently  answered  in  considering  appellant*s  first 
general  proposition.  In  addition  to  what  was  then  said,  it 
may  be  remarked  that  appellant,  in  his  argument,  is  forced 
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to  the  position  that  while  a  specific  lien  attaches  to  the  goods 
without  regard  to  ownership,  jet  the  general  lien  could  only 
attach  to  those  goods  provided  the  general  account  was 
against  the  true  owner.  And  hence  follows  the  anomaly  that 
while  no  search  in  the  proper  office  would  be  required  for  the 
specific  lien,  yet  sucli  a  search  would  be  necessary  for  the 
general  lien  if  the  warehouseman  desired  to  enforce  it  against 
the  true  owner ;  and  I  f:iil  to  preceive  why  the  legislature 
should  make  this  distinction. 

(2.)  That  the  warehouseman's  lien  is  a  common  -law  lien 
and  has  precedence  of  a  statutory  lien.  This  assumes  that 
a  chattel  mortgage  is  a  mere  statutory  lien,  which  is  not 
the  fact.  Chattel  mortgages  were  recognized  at  common 
law,  and  the  statute  only  intervenes  to  declare  that  such 
a  security  shall  not  be  good  as  against  subsequent  pur- 
chasers and  mortgagees  in  good  faith  unless  the  mortgage 
or  a  true  copy  thereof  shall  be  filed  in  the  office  desig- 
nated by  law.  They  are  therefore,  both  upon  an  equal- 
ity, and  the  lien  which  is  firat  obtained  must  have  pre- 
cedence. 

(8)  The  neglect  of  the  mortgagee  to  take  possession  of 
the  chattels  after  default  in  the  payment  of  the  instalment^ 
which  it  is  claimed  constituted  the  mortgagor  an  agent  or 
bailee  of  the  mortgagee  so  as  to  bind  him.  But,  as  alreadj'' 
shown,  this  is  not  well  founded. 

(4)  The  storage  being  for  the  security  and  protection  of  the 
chattels,  it  was  for  the  benefit  of  the  mortgagee  as  well  as  of  the 
mortgagor  to  store  them,  and  therefore  the  lien  should  attach. 
In  answer  to  this  it  is  sufficient  to  say  that  the  mortgagor 
did  not  store  them  for  the  benefit  of  the  mortgagee,  but  for 
lier  own  benefit.  It  is  not  shown  that  the  storage  of  the 
goods  was  necessary  for  their  preservation.  On  the  other 
hand,  the  mortgage  itself  expressly  provided  that  they  should 
not  be  removed  from  the  place  where  they  were  when  mort- 
gaged ;  it  was  the  mortgagor's  duty,  if  she  had  no  further  use 
for  the  goods,  and  desired  them  to  be  removed  from  those 
premises,  to  notify  the  mortgagee  of  that  fact  so  as  to  give 
him  an  opportunity  to  take   care  of  them.    In  face   of  the 
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stipulation  it  was  a  fraud  upon  his  rights   to   attempt  to 
remove  them  without  his  written  consent. 

Lastly,  that  a  warehouseman's  lien  for  storage  should  take 
precedence  of  a  prior  chattel  mortgage  as  a  matter  of  public 
policy.  Questions  of  policy  are  for  the  legislature  to  determine, 
and  not  the  courts.  They  are  to  be  taken  into  consideration 
by  courts  only  where  the  law  is  doubtful  and  the  question  of 
policy  may  aid  in  elucidating  it.  In  this  case  I  do  not  think 
there  is  any  such  doubtful  question  to  be  determined.  But, 
even  if  there  were,  the  considerations  against  .allowing  such 
alien  to  be  created  by  a  stranger  to  the  propei*ty,  are  at  least 
as  strong  as  those  in  favor  of  it.  Warehouses  are  doubtless 
a  great  public  convenience,  but  security  of  title  to  property  is 
paramount  to  that.  The  inconvenience  of  requiring  a  ware^ 
houseman  to  make  search  in  the  proper  office  for  chattel 
mortgages  before  taking  the  property  for  storage  is  not 
greater  than  it  is  to  a  person  buying  them ;  and  it  is  safe  to 
say  that  the  purchasers  of  goods  exceed  warehousemen  by  a 
thousand-fold. 

All  the  cases  cited  by  the  appellant  rest  upon  the  idea  that 
the  mortgagee,  prior  in  point  of  time,  in  some  way,  expressly 
or  by  implication,  consented  to  the  mortgagor  storing  or 
making  repairs  to  the  goods,  or  is  estopped  from  questioning 
it.  But  none  of  them  are  applicable  to  this  case ;  and  it  is 
unnecessary  to  point  out  the  differences  in  detail.  It  may, 
however,  be  proper  to  more  particularly  refer  to  one  or  two 
of  the  authorities  cited.  In  ScoU  v.  Delahunt  (65  N.  Y.  128), 
a  shipwright  had  mised  and  repaired  a  canal  boat  sunk 
while  in  use  by  the  mortgagor ;  the  boat  being  still  in  his 
possession  he  brought  an  action  to  foreclose  his  lien  for  the 
repairs ;  it  was  shown  that  the  mortgagee  had  knowledge  of 
the  making  of  the  repairs  while  they  were  in  progress,  and 
did  not  object,  and  the  action  was  sustained  upon  the  express 
ground  that  the  mortgagee  had  knowledge  and  had  impliedly 
consented  to  such  repairs.  Hammond  v.  Danielson  (126 
Mass.  294),  was  a  case  of  the  mortgage  of  a  hack  let  for  hire 
by  the  mortgagor  and  described  in  the  mortgage  as  "  now  in 
use ;  '^  in  the  mortgage  it  was  stipulated  that  the  mortgagor 
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might  retain  possession  and  use  it;  the  defendant  chiiraed  a 
lien  on  it  for  repairs ;  the  court  regarded  it  as  the  manifest 
intention  of  the  parties  that  the  hack  should  continue  to  be 
driven  for  hire,  and,  to  this  end,  kept  in  a  proper  state  of 
repair,  not  merely  for  the  benefit  of  the  mortgagor  but  for 
that  of  the  mortgagee,  thereby  preserving  the  value  of  the 
security  and  affording  means  to  earn  the  money  to  pay  off  the 
mortgage  debt.  No  such  question  arises  in  this  case.  In  the 
subsequent  case  of  Storms  v.  Smith  (187  Mass.  201),  the 
same  court  held  that  a  claim  for  storage  of  mortgaged  prop- 
erty was  not  a  lien  upon  it,  even  though  the  mortgagee  was 
informed  of  the  storing  and  expressed  no  disapproval. 

Appellant  contends  that  a  warehouseman's  lien  is  anal- 
ogous to  that  of  a  common  carrier  or  an  innkeeper.  But  he 
is  mistaken  in  this,  because  a  warehouseman  is  not  bound  to 
receive  every  article  offered  to  him  for  stomge ;  he  has,  as  the 
carrier  and  innkeeper  have  not,  a  right  of  selection  both  of 
person  and  of  property,  and  need  take  only  those  goods  and 
from  such  persons  as  he  chooses,  and  hence  there  is  no  reason 
why  he  should  not  take  the  ordinary  precautions  that  others 
having  the  same  right  of  choice  are  bound  to  do. 

It  has  been  held  (28  N.  Y.  252 ;  30  Hun  281)  that  a  livery- 
stable  keeper's  lien  was  subordinate  to  a  prior  mortgage  so 
far  as  the  charges  before  the  time  of  giving  notice  to  the 
mortgagor  are  concerned,  and  arises  only  when  such  notice 
has  been  given.  I  think  this  is  the  proper  rule  to  be  applied 
to  this  case,  although  no  notice  is  provided  by  the  statute ;  it 
is  clearly  unfair  to  bind  the  mortgagee  until  he  has  had  such 
notice  and  in  some  way  acquiesces  in  the  storage. 

In  my  opinion  therefore,  the  judgment  appealed  from  should 
be  afiSrmed,  with  costs. 


Allen,  J.,  concurred. 
Judgment  afiSrmed,  with  costs» 
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Antoine  K.  BsKBSOHf  Respondent,  against  Ths  John  Hak- 
OOGK  Mutual  Life  Insubangb  Compaky,  Appellant 

(Decided  December  Ist,  1890.) 

Defendant  was  a  foreign  corporation,  having  an  office  in  the  City  of  New 
York,  in  charge  of  H.  as  manager.  Plalnti£F,  seeking  employment,  on  a 
reply  received  to  his  answer  to  an  advertisement,  called  at  said  office,  and 
was  received  by  H.,  and  referred  by  him  to  M.,  who  entertained  plaintiflTs 
application,  drew  up  a  paper  for  him  to  sign,  to  be  sent  to  the  home  office 
for  approval,  and  engaged  him  in  the  meantime  at  a  weekly  salary,  and 
demanded  from  him  a  deposit  of  money  as  security  for  the  faithful  dis- 
charge of  his  duty,  which  plalntiiT  paid.  His  application  was  not  sent  to 
or  approved  by  the  home  office.  Held,  that  it  was  not  a  defense  to  an 
action  by  him  against  the  company  for  the  salary  agreed  on  and  the 
deposit,  that  M.  had  no  authority  to  hire  others  for  the.  company,  and 
that  H.  had  authority  only  to  receive  applications  for  employment,  and  to 
hire  such  applicants  as  were  approved  by  the  company,  as  plaintiff  did  not 
know  of  this  limitation  of  H.*s  authority,  whicli,  as  between  tliem,  was 
apparently  general. 

In  such  action,  H.,  called  as  a  witness  by  defendant  to  show  the  course  of 
business  at  the  office,  the  restrictions  on  his  authority,  etc.,  testified  that 
he  was  manager  of  the  company.  He  was  not  contradicted,  and  there  was 
other  evidence  of  similar  action  by  him  in  other  instances.  Held^  that 
this  was  sufficient  proof  of  liis  agency. 

Appeal  from  a  judgment  of  the  District  Court  in  the  Citj 
of  New  York  for  the  Seventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Langlein  Bros.  ^  Langhein^  for  appellant. 

S.  C.  Kundlich^  for  respondent.  . 

J.  F.  Daly,  Ch.  J. — The  defendant  is  a  foreign  corporation 

having  an  office  at  No.  28  Union  Square  in  the  City  of  New 
York  which  is  in  charge  of  Mr.  Hill,  the  manager  for  the  de- 
fendant. The  plaintiff,  seeking  employment,  and  seeing  an 
advertisement  in  the  Staats  Zeitung,  wrote  to  the  said  office 
and  received  a  written  reply,  whereupon  he  called  there  and 
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was  received  by  the  manager,  Mr.  Hill,  who  upon  learning 
his  business  referred  him  to  one  Emil  Miller  as  the  "  Super- 
intendent for  Staten  Island."  Miller  entertained  the  applica- 
tion of  plaintiff  for  employment,  drew  np  a  written  paper  for 
him  to  sign  to  be  sent  to  the  home  office  for  approval,  engaged 
him  in  the  meantime  at  a  salary  of  $10  per  week  to  solicit 
insurance  for  the  company,  and  demanded  from  him  l|100  as 
security  for  the  faithful  discharge  of  his  duty,  which  sum 
plaintiff  paid  into  the  said  office. 

Plaintiff  worked  six  weeks  in  procuring  applications  for 
insurance  in  the  company,  and  received  three  weeks'  wages, 
being  the  sum  of  $80.  His  application  was  not  sent  to  nor 
approved  by  the  home  office,  and  upon  his  failing  to  receive 
any  further  wages  he  brings  this  action  to  recover  his  $100 
deposit  and  $80  balance  of  salary  due. 

The  claim  is  resisted  by  the  company  on  the  ground  that 
the  plaintiff  was  employed  by  Miller  and  not  by  the  com- 
pany ;  that  Miller  was  merely  an  agent  to  solicit  insurance 
and  collect  premiums  and  had  no  authority  to  hire  others ; 
that  Hill  had  no  authority  to  hire  agents  except  with  the  ap- 
proval of  the  home  office  after  written  application  submitted 
to  it ;  that  no  person  had  authority  to  receive  a  deposit  of 
cash  as  security,  the  only  security  received  by  the  company 
being  a  bond  ;  that  the  application  of  plaintiff  was  never  re- 
ceived by  nor  sent  to  the  home  office  ;  that  defendant  had  no 
knowledge  of  the  employment  of  plaintiff.  The  justice  be- 
fore whom  the  cause  was  tried  gave  judgment  for  the  plaint- 
iff for  the  fuU  amount  claimed,  and  the  defendant  appeals. 

The  judgment  should  be  affirmed.  The  transaction  through 
which  the  plaintiff  was  induced  to  part  with  his  money  and 
give  his  services  to  the  company,  under,  as  he  believed,  due 
employment  by  them,  took  place  at  the  office  of  the  company 
in  New  York,  and,  in  effect,  with  the  manager  himself;  for 
although  all  that  Mr.  Hill,  the  manager,  did  was  to  refer 
the  plaintiff  to  Mr.  Miller,  yet  as  tliis  was  done  with  full 
knowledge  of  the  plaintiffs  application  for  employment  and 
that  he  came  to  that  office  pursuant  to  an  advertisement  and 
a  letter  apparently  issuing  from  it,  whatever  Miller  did  in 
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respect  of  the  plaintifiTs  application  was  as  much  the  act  of 
Hill  as  if  the  latter  peraonally  transacted  the  whole  business. 
The  plaintiff,  having  first  applied  to  Hill  aiid  being  referred 
by  the  latter  to  Miller  without  any  notice  that  Miller  was 
acting  on  his  own  behalf,  had  a  right  to  assume  that  Miller 
was  acting  for  HilL  Miller  was  an  agent  of  the  company, 
with  limited  powers  which  did  not  include  the  hiiing  of 
others,  but  the  plaintiff  dealt  with  him  because  referred  to 
him  by  Hill,  and  the  plaintiff's  right  of  recovery  does  not 
depend  upon  Miller's  authority,  but  upon  HiU's. 

HilPs  power  to  employ  agents  was,  it  seems,  restricted  by 
the  company  to  receiving  and  forwarding  written  applica- 
tions for  employment  and  the  hiring  of  such  applicants  as 
were  thereafter  approved  by  the  company.  The  plaintiff, 
however,  did  not  know  of  this  limitation  upon  Hill's  author- 
ity. He  knew  that  he  had  to  sign  a  written  application,  and 
he  did  so ;  but  whether  Hill  had  power  to  employ  him  tern, 
porarily  pending  the  approval  by  the  home  office,  and  whether 
Hill  had  authority  to  accept  and  receive  at  the  time  of  the 
application  a  cash  deposit  as  security,  he  did  not  and  could 
not  know.  All  he  knew  was  that  he  was  invited  to  come  to 
the  office  of  the  defendant's  manager  to  obtain  employment, 
that  he  went  there  pursuant  to  such  invitation  and  there 
found  the  manager,  who  referred  him  to  another  person  who 
assumed  to  employ  him  in  the  regular  course  of  business  and 
set  him  to  work.  The  case  resembles  in  its  principal  features 
Cox  V.  The  Albany  Brewing  Co.  (10  N.  Y.  Supp.  213,  81 
N.  Y.  St.  Rep'r  666).  There  the  plaintiff  was  employed  for 
one  year,  by  one  Gray,  an  agent  of  the  corporation,  who  had 
no  authority  to  hire  men  for  longer  than  a  day  at  a  time,  but 
the  court  sustained  a  recovery  upon  the  contract  on  the  prin« 
ciple  that  although  a  special  agent  with  limited  powers  can* 
not  bind  the  principal  where  he  acts  outside  the  scope  of  his 
authority,  yet  the  rule  is  subject  to  the  qualification  that 
when  an  agent  is  entrusted  to  do  a  particular  kind  of  business 
he  becomes,  as  between  the  principal  and  parties  dealing  with 
him,  the  general  agent  for  the  transaction  of  that  business ;  and 
his  acts,  as  between  his  principal  and  strangers  in  that  partio- 
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ular  line,  will  bind  the  principal,  although  he  violates  some 
private  instruction  given  by  his  principal  not  known  to  the 
public.  It  was  held  that  as  Gray  had  authority  to  hire  hands 
such  authority,  as  between  the  defendant  and  strangers  deal- 
ing with  him  in  that  line,  would  be  general  unless  the  limita- 
tion or  qualification  of  his  authority  was  made  known  to 
persons  whom  he  employed  in  the  service  of  the  defendant, 
and  that  as  between  the  parties  Gray  was  the  ostensible  agent 
of  the  defendant  and  clothed  with  all  the  power  he  assumed 
to  exercise. 

In  this  case  Hill,  who  was  manager  of  the  company,  had 
authority  to  receive  applications  and  to  employ  agents.  It 
was  not  known  to  the  plaintiff  that  the  authority  to  employ 
did  not  exist  until  the  company  had  approved  the  applica- 
tions which  Hill  was  authorized  to  receive.  If  Hill  exceeded 
his  authority  and  employed  persons  pending  the  approval  of 
the  application  and  they  perfonned  work  for  the  company 
upon  conditions  fixed  by  Hill,  they  are  not  to  suffer  because 
of  the  undisclosed  limitations  upon  Hiirs  autliority.  As  be- 
tween Hill  and  the  plaintiff,  his  apparent  authority  was  gen- 
eral. In  the  case  quoted,  the  General  Term  of  the  Third 
Department  (May,  1890),  cites  the  language  used  in  the 
opinion  in  1st  N.  Y.  292 :  ^^  Incorporat'Cd  companies,  whose 
business  is  necessarily  conducted  altogether  by  agents,  should 
be  required  at  their  peril  to  see  to  it  that  the  ofBcers  and 
agents  whom  they  employ  not  only  know  what  their  powers 
and  duties  are,  but  that  they  do  not  transcend  their  powers. 
How  else  are  third  persons  to  deal  with  them  with  any  degree 
of  safety  ?  "  and  ^^  the  public  have  no  means  of  judging  in  a 
particular  instance  whether  the  officer  is  or  is  not  within  his 
prescribed  limits."  And  the  court  say  :  "  The  plaintiff  had 
a  right  to  assume  that  the  person  at  the  office  who  assumed 
to  employ  laborers  had  authority  to  act  in  that  capacity, 
and  it  has  been  held  that  a  jury  may  presume  the  authority 
in  such  a  case  from  an  act  apparently  done  in  the  usual  coui-se 
of  business  at  the  office  of  the  company,  without  the  evidence 
of  actual  knowledge  on  the  part  of  the  company  or  its 
directors,  or  of  express  ratification." 
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The  appellant  contends  in  his  brief  that  there  is  no  proof 
that  Hill  was  manager  of  the  company,  or  that  his  oflSce  was 
the  ofiSce  of  the  coippany*  This  can  hardly  be  seriously 
argued  in  face  of  Hill's  repeated  and  uncontiudicted  testimony 
that  he  was  manager  of  the  company,  and  in  view  of  the  fact 
that  the  defendant  called  him  as  its  own  witness  to  show  the 
course  of  business  at  the  office,  the  restrictions  upon  his 
authority  imposed  by  the  defendant,  etc.  It  was  further 
proved  that  a  cash  deposit  had  been  receiyed  at  the  office,  and 
apparently  with  the  knowledge  of  Hill,  in  a  previous  case, 
and  that  other  persons  had  been  employed  as  the  plaintiff  had 
been,  and  had  made  deposits  and  had  been  paid  wages  at  the 
office.  • 

None  of  the  authorities  on  the  question  of  agency  conflicts 
with  the  cases  cited  and  relied  upon,  and  none  of  the  excep- 
tions calls  for  reversal. 

The  judgment  should  be  affirmed. 

BiscHOFP  and  Peyob,  JJ.,  concurred. 
Judgment  affirmed. 


Fbbdkbick  D.  Blakb,  Respondent,  against  Cabl  Voight 

et  al.^  Appellants. 

(Decided  December  Ist,  1800.) 

An  agreement  in  writing,  dated  November  27th,  1888,  was  by  its  terms  "  to 
take  place  and  effect  December  1st,  1888,  for  one  year.*'  Held,  that  It  was 
not  within  the  statute  of  frauds,  as  an  agreement  which  by  its  terms  was 
not  to  be  performed  within  one  year  **  from  the  making  thereof,''  and  was 
therefore  not  invalid,  although  not  subscribed  by  the  parties  to  be  charged 

therewith. 
Defendants,  having  agreed  to  pay  plaintiff  commissions  on  consignments  of 
goods  to  them  for  sale  "  influenced  "  by  him,  for  one  year,  terminated  the 
ntract,  pursuant  to  a  condition  therein,  before  the  end  of  the  year. 
Held,  that  plaintiff  was  entitled  to  commissions  on  goods  consigned  and 
received  before  such  termination  of  the  agreement,  although  not  then 

sold. 
Defendants,  In  the  progress  of  the  business,  had  paid  plaintiff  on  separate 
consignments.    Held,  that,  having  thus  treated  the  contract  as  severable, 
they  could  not  defeat  his  action  for  other  commissions  by  setting  up  that 
the  contract  was  entire. 
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Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court 
entered  on  the  verdict  of  a  juiy  and  an  order  denying  a 
motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion* 

Charle$  H.  Sughes^  for  appellants. 
(7.  Bainbridge  Smith,  for  respondent. 

Prior,  J. — Appeal  from  a  judgment  of  the  Greneral  Term 
of  the  City  Court  affirming  a  judgment  on  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial.  * 

Action  to  recover  a  percentage  of  commissions  on  consign- 
ments  of  goods  for  sale  by  defendants  as  factors. 

The  complaint  founds  the  cause  of  action  on  an  express 
contract;  and  the  defense  is  that  the  agreement  was  void 
under  the  statute  of  frauds,  because  *.*  by  its  terms  not  to  be 
performed  within  one  year  from  the  making  thei*eof." 
(2  Rev.  Stat.  135,  §  2). 

It  appears  that  the  result  of  the  negotiations  between  the 
parties  was  embodied  in  a  paper  which  exhibits  the  terms 
and  conditions  of  their  agreement,  but  which  was  not  signed 
by  defendants.  This  paper  was  dated  27th  November,  1888, 
and  by  its  terms  was  *^  to  take  place  and  effect  December 
1st,  1888,  for  one  year."  The  contention  of  counsel  for 
appellants  is,  that  the  contract  is  void  on  its  face,  because 
expressly  incapable  of  performance  within  a  year ;  and  he 
supports  his  position  by  an  argument  of  unusual  ability  and 
research — ^to  which*  argument,  however,  both  counsel  for  the 
respondent  and  the  court  below  are  content  to  reply  merely 
that  *Hhe  statute  of  frauds  is  inapplicable."  But,  if,  as 
seems  to  be  conceded  by  that  coui-t  and  counsel,  the  contract 
was  made  on  the  27th  of  November,  1888,  and  was  to  con- 
tinue for  one  year  from  the  1st  of  December  following,  the 
statute  is  not  only  applicable,  but  is  a  complete  bar  to  the 
action.  In  terms,  the  contract  was  to  continue  "for  one 
year ; "  but,  one  year  from  when  ?  Whether  from  27th  of 
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November  or  Ist  of  December.,  is  immaterial ;  for,  in  eitiier 
event,  it  was  to  subsist  only  for  a  jear,  and  so  was  valid, 
although  not  subscribed  by  defendants,  ^*the  party  to  be 
charged."  An  alternative  construction  remains  :  namely, 
that  the  agreement  was  made  on  27th  of  November  and 
was  to  continue  for  a  year  from  the  1st  of  December  follow, 
ing — upon  which  hypothesis  the  contract  would  be  plainly 
invalid.  But,  was  the  contract  made  on  the  27th  of 
November?  The  language  is:  "this  agi^eement  to  take 
place  and  effect  December  1st,  1888."  In  effect,  on  27th  of 
November,  the  parties  say :  "  this  is  the  contract  we  intend 
to  make,  but  we  postpone  making  it  till  1st  of  December." 
Thus,  the  contract  had  its  inception  on  1st  December;  w^as 
then  for  the  first  time  an  effectual  instrument ;  and  prior  to 
that  period  was  inchoate  and  ambulatory.  In  other  words, 
though  the  minds  of  the  parties  were  at  one  on  27th  of 
November,  the  agreement  did  not  "  take  place  "  till  the  Ist 
of  December.  Although  on  the  27th  of  November  the  terms 
of  the  anticipated  agreement  were  reciprocally  acceptable  to 
the  parties,  they  expressly  deferred  the  "  making  "  of  it  until 
the  1st  of  December.  Prior  to  December  1st,  the  contract 
existed  merely  in  contemplation  and  expectation ;  then  only 
did  it  become  an  operative  actuality — and  so  "from  the 
making  thereof,"  performance  was  not  suspended  for  more 
than  "  one  year."  Since  the  parties  ez  industria  have  in- 
serted in  their  contract  an  express  provision  that  it  is  "for 
one  year,"  I  cannot  infer  that  it  has  a  longer  duration. 

But,  supposing  the  language  of  the  instrument  to  be 
equivocal,  ut  res  valeat  it  will  be  construed  to  run  from  the 
1st  of  December  rather  than  from  the  27th  of  November,  as 
thus  the  right  will  be  upheld  instead  of  being  defeated. 

I  conclude  that  the  agreement  sued  on  was,  by  its  terms, 
to  be  performed  within  a  year  "  from  the  making  thereof," 
and  so  was  valid,  although  not  "  subscribed  by  the  party  to 
be  charged  therewith." 

In  the  other  points  of  appellants  we  perceive  still  less 
merit. 

(1)  Pursuant. to  a  condition  in  the  contract,  defendants 
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terminated  it  on  the  8d  o!  June,  1889;  and  they  now  con- 
tend that  plaintiff  is  not  entitled  to  a  percentage  of  com* 
midsions  on  goodd  unsold  when  the  contract  ended,  although 
consigned  and  received  before.  The  agreement  Avas  that 
plaintiff  was  to  be  paid  for  the  consignments  which  he 
^Mnfluenced ; '*  and  it  is  not  disputed  that  his  '^influence'* 
directed  the  consignments  in  question  to  defendants.  In  the 
strictest  sense  of  the  contract  plaintiff  had  earned  his  reward 
by  rendering  the  stipulated  service ;  and  the  defendants 
could  not,  by  an  arbitrary  exercise  of  their  option,  deprive 
him  of  the  compensation  to  which  he  had  already  entitled 
himself.  In  Warren^  etc^  Manvf.  Co.  v.  ITolhroolc  (118  N.  Y. 
686),  the  contract  reserved  to  a  party  the  right  "to  ter- 
minate it  at  any  time ;  '^  but  the  court  said  (p.  592)  "  the 
right  to  terminate  had  one  limitation — the  time  of  its  exer- 
cise was  subject  to  the  ordinary  requirements  of  good  faith,-  - 
after  the  contract  was  obtained,  and  the  agent's  right  to  prof- 
its assured,  it  could  not  be  put  at  end  in  bad  faith  and  for 
the  sole  purpose  of  depriving  him  ot  its  profits."  This  was 
predicated  of  a  reward  yet  to  be  earned,  but  here  the  plaintifiE 
has  earned  his  compensation  by  performance  of  the  agreed 
service. 

(2.)  Appellants  contend  further,  that  the  agreement  is 
entire,  and  that  no  cause  of  action  for  a  percentage  of  the 
commissions  accrued  until  the  close  of  the  business  between 
the  parties.  But,  defendants  had  treated  the  contract  as 
severable  by  payments  to  plaintiff  in  the  progress  ot  the 
business,  and  "  tnere  is  no  better  way  of  seeing  what  the 
parties  intended,  than  seeing  what  they  did  under  the  instru- 
ment in  dispute*^'  (^Chapman  v.  Bluek^  4  Bing.  N.  C.  187, 
193). 

(3)  The  exceptions  to  the  evidence  are  obviously  un- 
tenable. 

The  judgment  should  be  affirmed,  with  costs. 

J.  F.  DAiiT,  Ch.  J.,  and  BisCHOFF,  J.,  concurred. 

Judgment  affirmed,  with  costs. 

26 
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RoBBBT  Clekighan,  Appellant,  against  William  C.  McFar- 
land, Respondent. 

(Decided  December  Isi,  189a) 

An  agreement  by  a  lessor,  before  or  at  tbe  time  of  making  a  written  lease, 
and  as  a  condition  on  which  the  lessee  liired  the  premises,  tliat  they  should 
be  put'  in  thorough  repair  before  the  commencement  of  the  term,  be\iur 
collateral  to  the  lease,  may  be  proved  and  enforced  although  not  reduced 
to  writing  nor  incorporated  in  the  lease,      , 

The  amount  paid  by  the  lessee  for  rooms  and  meals  at  a  hotel  for  the  time 
that  the  premises  were  untenantable,  while  the  repairs  were  in  progress  dur- 
ing the  term,  is  not  recoverable  by  him  as  damages  for  breach  of  such  agree* 
ment;  the  measure  ot  his  damages  is  the  value  of  the  use  of  the  premises 
during  the  time  they  were  so  rendered  untenantable. 

Appeal  from  a  judnrment  of  the  District  Court  in  tbe  City 
of  New  York  for  the  Eleventh  Judicial  District, 

The  facts  are  stated  in  the  opinion* 

Matthew  Daly,,  for  appellant. 
Q-ratz  Nathan^  for  respondent. 

J.  F  Daly,  Ch.  J. — The  action  wmi  brought  to  recover  the 
sum  of  $208.38  for  one  month's  rent  of  the  house  aud  premises 
8  East  27th  Street  under  a  lease  for  a  term  of  two  years  com- 
mencing May  1st,  1890,  made  by  Mrs.  Pfaff  to  the  defendant, 
at  an  annual  rental  of  $2,500,  payable  monthly  in  advance. 
Xbis  action  is  for  the  first  month's  rent,  and  the  cause  of  ac- 
tion was  assigned  to  the  plaintiff  June  Ist,  1890.  The  defend- 
ant interposed  acounterchiim  for  damages  for  the  breach  of 
an  agreement  made  by  the  landlord  with  him  before  or  at  the 
time  of  taking  the  lease,  by  which  the  lessor  agreed  as  a  con- 
dition upon  which  the  defendant  hired  the  premises  that  they 
should  be  put  in  thorough  repair  before  the  commencement 
of  the  Jberra.  The  justice  found  that  such  an  agreement  had 
been  entered  into  by  tlie  landlord,  that  the  premises  were  not 
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put  in  thorough  repair  by  the  time  agreed  upon,  and  that  the 
damages  of  the  defendant  by  reason  of  such  breach  equalled 
or  exceeded  the  rent  sued  for,  and  gave  judgment  accordingly 
for  the  defendant. 

The  appellant  urges  as  a  ground  of  reversal  that  the  evi- 
dence of  a  verbal  agreement  to  put  the  premises  in  repair  was 
not  admissible,  it  being  an  attempt  to  modify  or  vary  the 
written  lease.  In  this  he  is  mistaken.  The  agreement  was 
collateral  to  the  wiitten  lease  and  may  be  proved  and  enforced 
although  not  reduced  to  writing  nor  incorporated  in  the  lease 
(^Okapman  v.  Dobson^  78  N.  Y.  75).  It  is  only  such  matters  as 
'  concern  a  subject  embraced  in  and  covered  by  the  terms  of 
the  lease  that  must  be  incorporated  in  it,  and  that  are  deemed 
to  be  waived  if  not  so  incorporated,  although  they  may  have 
been  the  subject  of  prior  negotiation  and  agreement  between 
the  contracting  parties.  Had  this  been  an  agreement  on  th^ 
part  of  the  lessor  to  make  repairs,  or  to  keep  the  premises  ii^ 
repair  during  the  term,  it  would  have  fallen  within  this  rule, 
but  an  independent  agi*eement  to  put  the  premises  in  repair 
before  the  term,  and  made  as  a  condition  of  or  consideration 
for  the  taking  of  the  lease,  stands  Upon  a  different  footing. 
Similar  agreements  have  been  held  to  be  collateral  and  are 
cited  by  the  court  in  the  case  referred  to.  In  Mann  v.  Nunn 
(48  L.  J.  C.  P.  241),  where  a  lessor  promised  that,  if  the  pro- 
posed lessee  would,  take  a  lease  of  a  house,  he  would  put  the 
house  in  a  state  iijb  for  occupation,  the  promise  was  held  to  be 
collateral  to  the  written  lease  and  provable  by  parol  evidence 
for  the  purpose  of  recovering  damages  for  a  breach  of  it. 

There  was  substantially  no  dispute  as  to  the  alleged  agree- 
ment US  put  the  house  in  repair,  although  there  was  a  conflict 
of  evidence  as  to  the  amount  of  repairs  agreed  to  be  done  and 
AS  to  whether  the  delay  in  making  the  repairs,  stipulated  for 
under  the  agreement^  was  delayed  by  the  act  of  the  tenant  in 
requesting  additional  work  to  be  done.  We  are  to  assume 
.from  the  judgment  in  the  case  that  the  justice  found  upon 
all  these^issues  in  the  defendant's  favor,  and  his  conclusion 
'Would  not  be  disturbed  if  there  were  no  error  committed  in 
the  trial  of  the  other  issues. 


'^ 
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It  seems,  however,  that  the  defendant  mistook  the  rule  as 
to  the  damages  he  would  be  permitted  to  prove  under  his  coun- 
terclaim. He  was  allowed,  against  the  objection  of  the  plaint- 
iff, to  show  what  he  paid  for  rooms  and  meals  at  the  St.  James 
Hotel  during  the  period  that  the  demised  premises  remained 
untenantable  while  the  repairs  were  in  progress.  This  vn\a 
improper.  The  measure  of  his  damage  was  the  value  of  the 
use  of  the  premises  during  the  time  they  were  rendered  unten- 
antable by  reason  of  the  defendant's  failure  to  complete  the 
repairs  (^Myers  v.  -Bwm»,  85  N.  Y.  269 ;  Hezter  v.  Knox,  68 
N.  Y.  561). 

The  defendant  did  prove  the  rental  value  of  certain  rooms 
on  the  upper  floors  amounting  to  $150.  From  the  judgment 
being  in  his  favor  we  must  assume  that  the  justice  allowed  for 
the  other  itemsof  damage  improperly  admitted,  and  for  this 
error  the  judgment  will  have  to  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

BiscHOFF  and  Prtor,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


Elizabeth  Leyik,  Plaintiff,  against  Thb  Standard  Fash- 
ion Company,  Defendant. 

(Decided  December  Ist,  1890.) 

Plaintiff,  while  in  the  employ  of  defendant  under  a  hiring  for  a  year  at  a 
salary  payable  weekly,  on  the  day  before  the  expiration  of  a  week,  had  an 
altercation  with  defendant's  superintendent,  during  which  he  assumed  that 
she  resigned  her  employment;  but  this  she,  at  the  time,  explicitly  contro- 
verted. On  the  next  day,  and  several  days  following,  she  offered  to  do  her 
woriE,  but  was  not  permitted  to  resume  work.  Her  salary  for  that  week 
not  having  been  paid,  she  brought  an  action  against  defendant  for 
**  wages,*'  in  which  defendant  admitted  an  indebtedness  of  an  amount  leas 
than  the  week's  salary,  and  paid  the  sum  into  court;  and.  upon  proof  of 
the  contract,  the  value  of  the  services  not  being  litigated,  plaintiff  recovered 
the  amount  of  her  salary  for  one  week.  Held,  tliat  the  judgment  was  for 
wages  due  on  the  contract,  and  was  not  a  bar  to  a  subsequent  action  for 
breach  of  the  contract  by  dismissing  plaintiff. 
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In  such  action  for  damages  for  dismiasai,  it  appeared  that  defendant's  super* 
intendent  had  called  plaintiff  a  thief;  had  accused  her  of  lying,  and 
shaken  his  fist  at  her;  had  used  violent  language  to  her;  liad  laughed  and 
jeered  at  her;  had  put  her  out  of  the  office  in  which  she  worked;  and  had 
brought  a  policeman  to  stand  guard  over  her.  Fields  that  she  was  not 
bound  to  accept  an  offer  of  re-employment  by  defendant,  and  such  offer 
was  not  available  to  reduce  the  damages;  and  plaintiff  was  not  precluded 
from  showing  such  reason  for  refusing  the  offer  by  the  fact  that,  when  it 
was  made,  she  rejected  it  becaiue  not  in  accordance  with  the  original  con- 
tract. 

Appeals  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court 
entered  on  the  verdict  of  a  jury  and  orders  denying  the  mo- 
tions of  both  parties  for  a  new  ti*iaL 

The  facts  are  stated  in  the  opinion. 

Theo.  N.  Melvifij  for  plaintiff. 

A.  0,  Shenstanej  for  defendant. 

Pbyor,  J. — Both  plaintiff  and  defendant  appeal  from  a 
judgment  of  the  General  Term  of  the  City  Court  affirming  a 
judgment  on  a  verdict  and  orders  denying  a  new  trial  as 
moved  by  each  party.  The  action  h  for  damages  for  breach 
of  a  contract  of  employment.  The  contract  is  conceded ;  and 
on  this  appeal  the  verdict  of  the  jury  in  favor  of  plaintiff  is 
conclusive  of  the  breach  by  defendant  QAmstein  v.  ffauletir 
beek^  decided  this  term,  ante^  p.  882). 

As  to  defendant's  appeal,  the  facts  essentially  bearing  on 
the  question  for  decision  are  :  That  defendant  hired  plaintiff 
for  a  year,  at  a  salary  payable  weekly;  that  she  was  duly  paid 
except  for  the  week  she  was  discharged  ;  that  on  Friday,  the 
day  before  the  expiration  of  the  week,  she  had  an  altercation 
with  defendant's  superintendent,  during  which  he  assumed  that 
she  resigned  her  employment,  but  which  assumption  she  then 
explicitly  and  persistently  controverted ;  that  the  next  day, 
Saturda}',  she  went  to  the  office  of  defendant  and  said  to  the 
president,  "  I  come  to  do  my  work,  I  am  ready  to  do  my 
work ; "  to  which  he  replied  that  *^  he  wanted  nothing  wha^ 
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ever  to  do  with  me  ; "  that  she  continued  to  go  to  the  office 
for  several  mornings  with  offers  to  resume  work,  but  he 
answered  her  as  on  Saturday,  that  ^^  he  wanted  nothing  to  do 
with  her." 

The  contention  on  the  trial  was  whether  plaintiff  had 
resigned  or  had  been  discharged ;  but  in  this  court,  the  ver- 
dict for  plaintiff  concludes  the  question  in  her  favor.  Both 
by  plea  and  proof,  the  defendant  interposed  the  defense  of 
former  recovery ;  and  the  question  is,  was  the  defense  sus- 
tained ?  The  plaintiff  had  recovered  a  judgment  against  de- 
fendant in  a  district  coui*t,  and  the  precise  point  in  con- 
troversy is  whether  that  judgment  was  for  wages  due  by  the 
contract  of  hiiing,  or  for  a  qitantum  meruit  or  ^damages  for 
breach  of  contract?  For,  if  the  recovery  in  the,  district 
court  was  for  an  instalment  of  the  stipulated  salary  due*  by 
the  terms  of  the  contract,-  it  is.no  bar  to  this  action  for  general 
damages  for  breach  of  the  contract  (Perry  v.  Dicherson^  SS 
N.  Y.  845).  On  the  other  hand,  if  the  i-ecovery  in  the  -dis- 
trict court  were  upon  a  qtumtum  meruit  for  the  value  of  ser- 
vices rendered,  or  for  damages  for  breaph  of  contract,  then 
the  judgment  in  that  court  operates  as  an  .estoppel  in  this 
action  (Moody  v.  Leverich^  4  Daly  401,  408).  Now,  t© 
ascertain  what  was  determined  in  a  former  action,  *^  it  is  proper 
to  look  beyond  what  appears  on  the  face  of  the  judgment,  tQ 
every  allegation  which,  liaving  been  made  on  one  side  an4 
denied  on  the  other,  was  at  issue  and  determined  in  the  course 
of  the  proceedings  '*  (  Q-riffin  v.  Railroad  Co^  102  N.  Y.  449^ 
452;  Bell  v.  MeHfield,  109  N.  Y.  202). 

Adverting  to  the  pleadings  and  evidence  in  tlie  district 
court,  we  see  that  the  action  was  on  the  contract  (^^  contract 
admitted  in  evidence  ")  ;  that  the  value  of  the  services  wai^ 
not  litigated;  that  plaintiff^s  claim  was  "for  wages"  eo 
nominey  and  not  for  damages  for  the  wrongful  discharge ;  an4 
that  her  recovery  was  of  the  $25  stipulated  to  be  paid  her 
for  one  week's  services.  That  the  action  was  tried  as  involv; 
ing  a  claim  for  "wages"  due  and  payable,  is  conclusively 
evident  by  the  express  admission  of  defendant  of  "an  iur 
debtedness  of  twenty  dollars  due  plaintiff  "  ;  and  by  the  pay^ 
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ment  of  that  sum  into  court.  Plaintiff  declined  to  accept  the 
sum  offered,  claiming  an  indebtedness  of  $25  for  an  entire 
week's  service.  Upon  this  claim  the  litigation  proceeded — 
the  defendant  contending  that  plaintiff  abandoned  work  on 
the  afternoon  of  Friday,  9th  December,  and  plaintiff  contend- 
ing that  she  rendered  service  every  day  of  the  week  (includ- 
ing Saturday,  10th  December),  for  which  she  claimed  com- 
pensation. Upon  this  conflict  of  evidence  the  justice  gave 
judgment  for  plaintiff  for  $25 — a  week's  wages — ^and  I  hold 
that  the  judgment  so  rendered  is  a  conclusive  determination 
that  the  action  was  for  an  instalment  of  salary,  and  that  the 
wages  had  been  earned  by  a  due  rendition  of  service.  The 
uncontradicted  evidence  is,  that  she  was  at  her  place  of  busi- 
ness every  day  of  the  week  (including  Saturday)  for  which 
she  claimed  the  salary ;  and  if  defendant  forbade  her  to  work 
on  Saturday,  that  would  not  defeat  her  recovery  of  the  week's 
wages  (Fail  v.  The  Company,  82  Barb.  564,  567).  The 
case  is  distinguishable  from  Moody  v.  Leverich  (iupra'),  in  the 
essential  circumstance  that  there  the  judgment  in  tlie  former 
action  could  have  been  had  only  on  the  ground  of  a  recovery 
for  damages — since  upon  the  conceded  facts  the  plaintiff  had 
not  worked  for  the  period  requisite  to  entitle  him  to  an  in- 
stalment of  salary ;  whereas  here  the  plaintiff  rendered  full 
service  on  every  day  of  the  week  except  Saturday,  and  on  that 
day  she  repaired  to  her  place  of  business  and  tendered  her 
services.  It  was  work  for  her  to  go  to  defendant's  o£Sce — 
her  place  of  business — and  the  defendant  could  not  defeat  her 
recovery  for  a  week's  wages  by  refusing  her  services  for  a  part 
of  the  day.  The  law  takes  no  account  of  fmctions  of  a  day. 
At  all  events,  upon  this  point,  namely,  that  plaintiff  had 
earned  the  week's  salary,  the  judgment  of  the  district  court 
is  re9  adjudicata;  and  is  not  here  open  to  contradiction 
(Blair  v.  Bartlett,  75  N.  Y.  150;  Smith  v.  Hematreet,  54 
N.  Y.  644). 

Furthermore,  the  judgment  in  the  district  court,  introduced 
by  the  defendant,  is  conclusive  evidence  in  this  action  that 
the  plaintiff  had  not  been  discharged  on  the  9th  of  December : 
for,  had  she  then  been  discharged  she  could  not  have  recovered 
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for  wages  for  the  week  ending  on  the  10th  of  December 
(^Moody  V.  Leverieht  mipra;  Howard  y.  Daly^  61  N.  Y.  362^. 
^^  Whiitever  was  requisite  to  be  proved  and  established  as 
facts  by  plaintiff  in  order  to  obtain  judgment  is,  so  long  as 
the  judgment  remains  unreversed,  ra  adjudiccUa  between  the 
parties,  and  conclusive  upon  them  "  (^Blair  v.  Bartletty  75 
N.  Y.  160). 

The  verdict  of  the  jury  in  plaintiff's  favor,  determines  that 
she  has  the  right  and  justice  of  the  case  ;  and  if  she  is  to  be 
defeated  of  her  dues  by  a  technical  defense,  that  defense  must 
be  clearly  estiiblished.  *^  The  burden  of  proof  is  upon  the 
party  claiming  an  estoppel  by  a  former  judgment,  to  show 
clearly  that  the  fact  in  issue  was  determined  in  the  former 
action  *'  (^Zoeller  v.  Riley^  100  N.  Y.  102).  It  is  not  apparent 
that  in  the  action  iii  the  district  court  plaintiff  recovei*ed  any- 
thing upon  a  quafVtum  meruit  or  on  account  of  damages  for 
breach  of  contract ;  and  accordingly,  the  defense  of  re$  adju- 
dieata  fails. 

As  to  plaintiff's  appeal,  there  must  be  another  trial  of  the 
action,  because  of  eiror  in  the  judge's  charge.  It  was  in 
evidence  that,  after  the  dismissal  of  plaintiff,  an  offer  was  made 
to  take  her  back  in  the  service  of  defendant,  upon  the  con- 
ditions of  the  original  contract,— except  that  the  term  of  ser* 
vice  was  to  be  from  the  date  of  the  offer,  13th  of  January,  1888, 
instead  of  from  the  time  of  her  dismissal,  the  9th  or  10th  of 
December,  1887.  (Upon  the  evidence  it  was  questionable  on 
which  of  these  days  her  dismissal  definitely  took  effect). 
This  offer  the  plaintiff  rejected,  on  the  sole  ground  that  the 
proffered  employment  ^^  from  to-day  on  "  was  not  in  accordance 
with  the  original  contract,  which  was  an  agi*eement  on  the 
same  terms  from  the  27th  of  June,  1887,  to  the  27lh  of  June, 
1888.  It  is  unquestionable  law,  that  a  servant  wrongfully 
discharged,  must  make  reasonable  endeavor  to  obtain  other 
employment,  and  that  in  an  action  for  his  wrongful  discharge 
his  damages  are  to  be  reduced  by  the  sum  that  he  has  earned 
in  other  employment,  or  that  he  might  have  earned  by  reason- 
able effort  (^Polk  v.  Daly^  4  Daly  41).  But,  the  discharged 
servant  is  under  no  obligation  to  accept  an  employment  of  a 
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different  nature  from  that  for  which  he  contracted,  or  in  a 
different  localit}  from  that  in  which  he  contracted  to  work ; 
nor  to  accept  employment  from  a  person  to  whom  there  is 
reasonable  ground  of  objection  (8  Wait's  Actions  and  De- 
fenses, 801 «  Strau98  v.  Merteef,  64  Ala.  299). 

Now,  it  was  in  evidence  that  defendant's  superintendent 
(i.  «.,  the  defendant  corporation  itself)  had  treated  plaintiff  in 
the  most  brutal  manner — liad  called  her  a  thief ;  had  accused 
her  of  lying;  had  shaken  his  fist  at  her;  had  used  violent 
language  to  her ;  had  laughed  and  jeered  at  her;  had  put  her 
•out  of  the  oi&ce,  and  had  a  policeman  to  stand  guard  over 
her. 

After  the  wrongful  dismissal  of  an  employe,  the  employer 
has  a  lo€u»  poenitenticB^  and  may  reduce  the  damage  to  his 
servant  by  an  offer  of  re-employment  (^Bigelow  v.  Company^ 
89  Hun  599 ;  Ingraham,  J.,  in  Thompson  v.  Weed,  1  Hilt. 
96 ;  Robinson,  J.,  in  Polk  v.  Dcdy,  4  Dsily  415).  But,  such 
offer  is  ineffectual  to  reduce  damages  unless  the  discharged 
servant  be  bound  to  accept  it ,  and  such  offer  the  discharged 
servant  is  not  bound  to  accept  from  a  person  to  whom  there 
is  a  reasonable  ground  of  objection.  (^Strauss  v.  Merteef,  64 
Ala.  299 ;  8  Wait's  Actions  and  Defenses,  801). 

And,  surely,  it  is  unnecessary  to  argue  the  proposition,  that 
after  the  cruel  treatment  of  plaintiff  by  defendant's  superin- 
tendent, she  was  under  no  obligsUion  to  resume  work  and 
habitual  association  with  a  person  of  such  moi-als  and  such 
manners.  Upon  the  evidence,  therefore,  the  jury  might  have 
found  that  the  superintendent's  misbehavior  to  plaintiff 
disentitled  defendant  to  reclaim  her  services ;  and  so  that  her 
rejection  of  its  offer  was  inoperative  to  reduce  the  amount  of 
her  recovery.  But,  by  the  peremptory  rulings  of  the  court, 
the  jury  were  not  allowed  to  say  whether  defendant's  conduct 
towards  plaintiff  justified  her  rejection  of  its  offer;  and  upon 
the  assumption  that  she  was  bound  to  accept  the  offer,  the 
amount  of  her  recovery  was  diminished  by  the  sum  she  would 
have  earned  if  she  had  accepted  the  offer. 

By  its  seventh  instruction,  the  court  charged  the  jury  that 
*^  plaintiff  was  bound  to  accept  such  re-employment,  and  thus 
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keep  down  the  damages  for  the  breach ;  '*  by  its  eighth  in- 
struction, that  **  plaintiff,  by  stating  the  ground  upon  which 
she  refused  to  render  her  services  to  defendant,  waived  all 
other  ground;"  and  finally  the  court  charged  that  ^^  all 
plaintiff  can  recover  is  $150.48 ; "  whereas,  had  she  not  been 
charged  with  what  she  would  have  earned  by  acceptance  of 
the  offer,  the  amount  of  her  recovery  would  have  been 
9468.83. 

Plaintiff  duly  excepted  to  these  rulings ;  and  whether  they 
be  correct  or  not  depends  upon  the  question  whether,  by 
stating  one  ground  for  rejecting  defendant's  offer  of  re-em- 
ployment, she  was  precluded  from  showing,  at  the  trial,  an- 
other valid  reason  for  refusing  the  offer.  I  am  aware  of  no 
authority  for  the  ruling  of  the  court  below ;  while  Strau8$  v. 
MeHeef(6A  Ala.  299,  802,  809),  is  a  distinct  and  decisive 
authority  to  the  contrary. 

The  judgment  must  be  reversed  and  a  new  tiial  ordered, 
costs  to  abide  the  event. 

J.  F.  Dalt,  Ch.  J.,  and  Bisohoff,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


Edward  Myebs,  Respondent,  against  The  Metbopolftak 
Elevated  Railroad  Compant  et  al.^  Appellants. 

( Decided  December  Ist,  1890.) 

An  order  granting  leave  to  serve  a  flupplemental  complaint  and  allowing  de- 
fendant a  certain  time  thereafter  to  answer,  is  not  erroneous  because  it 
fails  to  provide  for  a  demurrer;  as  a  demurrer  to  a  supplemental  complaint 
is  not  authorized  by  the  Code. 

In  granting  leave  to  serve  a  supplemental  complaint,  the  case  having  been 
on  the  calendar  more  than  a  year,  it  is  within  the  discretion  of  the  court  to 
provide  that  the  case  shall  retain  its  original  date  of  issue,  .its  number  on 
the  calendar,  and  its  ix>sition  on  the  day  calendar. 


■ww^^n 
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,    AppsAii  from  an  order  of  this  ooiirtgiunting  leave  to  serve 
a  supplemental  complaint. 

The  facts  are  stated  in  tlie  opinion. 
Davies^  Bapallo^  for  appellants. 

Abbett  ^  FvlleTf  for  respondent. 

BooKSTAVBB,  J. — The  motion  for  leave  to  serve  the 
supplemental  complaint  was  gi-anted  on  notice  to  the  defend- 
ants, and  the  order  recites  that  no  objection  was  made  to  the 
motion.  The  appeal  is  taken  from  so  much  of  the  order  as 
required  the  defendants*  pleading  to  the  supplen^ental  com- 
plaint to  be  an  answer,  and  from  thq  provisions  in  the  order 
that  no  new  notice  of  trial  should  be  served,  that  the  action  as 
continued  should  retain  its  oiiginal  datQ  of  issue,  it^  old  num- 
ber on  the  calendar,  and  its  position  on  the  day  calendar. 

The  first  ground  of  appeal  we  do  not  think  is  well  taken. 
There  is  no  prpvision  in  the  Code  which  authorizes  a  demurrer 
to  a  supplemental  complaint.  Four  sections  of  the  Code  are 
devoted  to  the  subject  of  demurrers :  §  492  proyides  for  a 
demurrer  to  the  whole  complaint  or  to  any  cause  of  action, 
§493  provides  for  a  demurrer  to  a  reply,  §494  provides  for  a 
demurrer  to  an  answer,  and  §  495  provides  for  a  demurrer  to 
a  counterclaim  where  the  defendant  demands  affirmative 
judgment.  None  of  these  provides  for  a  demurrer  to  a  supple- 
mental complaint,  as  was  decided  in  Freicks  v.  Caster  (17 
Rep'r  168)  ;  Fleischman  v.  Bennett  (1  Law  Bui.  493).  And 
the  reason  for  this  is  obvious.  As  i  general  rule,  supple- 
paental  complaints  do  not  state  a  cause  of  action  ;'they  are 
confined,  by  §  544  of  the  Code,  to  matters  occurring  after  the 
original  complaint  was  drawn,  or  of  which  the  pleader  was 
ignorant  when  it  was  made.  In  this  case  the  supplemental 
Complaint  merel}'  sets  up  an  assignment  by  one  of  the  origi- 
nal plaintiffs  of  his  interest  in  the  cause  of  section,  to  the. 
other,  aft^r  the  action  was  comitienced,  to  show  the  present 
interest  of  one  of  the  plaintiffs  iti  the  entire  cause  of  action.r 
Jn  Hfltppari  y.  Wood  (44  Hua  129),  Justice  Van  Bbunx 
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says: — ^^'As  the  supplemental  complaint  did  not  pretend  to 
set  ont  an  independent  or  different  cause  of  action  from  that 
contained  in  the  original  complaint,  it  was  to  be  read  as  part 
and  parcel  of  the  complaint,  and  if  the  two  complaints  con- 
tained a  cause  of  action  which  was  not  demurrable,  an 
answer  upon  the  part  of  the  defendants  was  requii*ed.  It 
would  seem,  therefore,  that  no  issue  was  raised  bv  the 
demurrer  to  the  supplemental  complaint,  that  not  being  a 
complete  complaint  in  itself,  and  that  it  was  error  to  enter- 
tain such  demurrer/'  It  was  not  necessary,  therefore,  that 
the  order  should  provide  for  a  demurrer  in  this  case. 

But  even  if  the  defendants*  contention  is  right,  that  they 
should  have  had  an  opportunity  to  demur  to  the  supplemental 
complaint,  the  order  did  not  prohibit  them  from  so  doing. 
If  the  Code  authorizes  such  a  pleading,  there  was  no  need  to 
insert  it  in  the  order.  It  is  plain,  if  the  order  in  this  case 
had  stopped  on  granting  the  plaintiff  leave  to  serve  the 
supplemental  complaint,  the  defendant  would  by  the  Code 
have  been  allowed  twenty  days  within  which  to  answer  it^ 
without  any  provision  in  the  order,  and  the  same  is  true  of 
a  demurrer. 

The  terms  on  which  a  supplementary  complaint  will  be 
allowed  are  largely  within  the  discretion  of  the  court  pei^ 
mitUng  it  (Code  Civ.  Pro.  §  544) ;  and  we  do  not  think  the 
court  below  abused  its  discretion  in  this  case.  Even  had  the 
motion  been  opposed,  the  terms  upon  which  it  would  have 
been  granted  would  still  have  been  within  the  discretion  of 
the  court. 

A  distinction  must  be  made  between  an  amended  com- 
plaint and  a  supplemental  complaint.  An  amended  complaint 
takes  the  phice  of  the  original,  but  a  supplemental  one  does 
not.  When  an  amended  complaint  is  served,  it  supersedes 
the  original  for  the  purposes  of  the  issues  in  an  action.  A 
supplementiil  complaint,  however,  never  takes  the  place  of 
an  original ;  the  issues  joined  under  the  original  pleadings 
remain  as  issues  to  be  tried  in  the  action.  And  as  a  general 
rule,  a  supplemental  complaint  does  not  state  a  cause  of 
action.    In  this  case  the  supplemental  complaint  was  allowed 
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to  be  served  merely  to  show  the  present  interest  of  one  of 
the  original  plaintifiFs  to  the  entire  cause  of  action  ;  whereas 
when  it  was  commenced  he  was  only  a  part  owner  of  it.  It 
has  been  •held  that  even  where  an  amended  complaint  is 
allowed  to  be  served  it  is  within  the  discretion  of  the  court 
to  require  a  new  notice  of  trial  and  a  new  note  of  issue  or 
not  {McBride  v.  Langdon^  19  Civ.  Pro.  Rep.  41;  Iiigra- 
ham  V.  Sterling  Im.  Co.^  MSS.  in  this  court).  In  our  judg- 
ment, it  was  in  the  interest  of  justice  to  allow  this  case  to 
remain  on  the  calendar,  where  it  had  been  for  over  a  year, 
and  not  to  require  a  new  note  of  issue  or  a  new  notice  of 
trial. 

I  think,  therefore,  the  order  appealed  from  should  be 
affirmed,  with  costs. 

BiscHOFF  and  Pbyob,  J  J.,  concurred. 

Order  affirmed,  with  costs. 


Jambs  Rbgan,  Respondent,  agmnst  Adolph  Luthy,  Appel- 
lant. 

pecided  December  1st,  1800.) 

A  tenant  of  a  house  from  year  to  year  removed  therefhmi  before  the  expira- 
tion of  the  year,  and  securely  closed  the  premises,  bnt,  within  a  few  days 
thereafter,  the  plumbing  work  was  cut  ont  and  stolen  by  persons  miknown. 
Held,  that  this  was  commissire  waste,  for  which  the  tenant  was  liable  to 
the  landlord,  althongh  the  act  of  strangera. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Ninth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

William  King  Halh  for  appellant. 

Daniel  M.  Van  Cott^  for  respondent. 
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BisoHOFj*,  J. — ^Plaintiff  was  lessor  and  defendant  lessee  of 
the  premises  51  East  129th  Street  in  the  City  of  New  York, 
the  term  of  letting  beipg  frqn^  year  to  year,  and  the  year  ex- 
piring May  Xst;  1890.  A.\x>.ut  March  8th,  1890,  the  defendant 
moved  out  and  securely  clpspd  the  premises  against  the  in- 
trusion of  person^  wjtl^o^t  }iis  consent.  Within  a  few  days 
thereafter,  the  plupibipg  wpr^  was  cut  out  and  stolen  by  per- 
sons unknown. .  ,  . 

•  •  •  ■ 

.  When  plaintiff .  again  became  possessed  of  the  demised 
premises  he  cau/s^d  t^e  plumbing  work  to  be  replaced,  and 
thereupon  brought, this  action  to  recover  the  sum  claimed  to 
have  been  necessarily  expended  by  him  for  that  purpose.  On 
the  trial  there  was' no  dispute  as.  to  the  fact  of  letting,  and 
th^  removal  of  the  plumbing  work  in  the  manner  above  stated^ 
and  after  being  duly  charged  by  the  trial  justice  the  jury 
rendered  a  verdict  ii) 'favor  «o£  the  plaintiff.  Judgment  was 
thereupon  duly  entered,  from  which  defendant  appealed. 
The  only  alleged  errors  assigned.by  defendant  as  grounds  for 
reversal  are  to  be  found  in  the  charge  to  the  jury,  and  the 
justice's  refusal  to  charge  as  requested  by  the  defendant. 

The  alleged  error  in  the  charge  is  that  portion  thereof, 
where,  the  justice  says,  ^'if  you  believe  the  .evidence  of  tha 
plaintiff  your  verdict  will  be  for  the  plaintiff."  To  this  de- 
fendant's counsel  excepted,  and  the  trial  justice  thereupon 
corrected  his  chargpe,  bj'  stating  that  he  desired  to  be  under- 
stood as  saying,  that  if  the  jury  believed  the  evidence  as  ad- 
duced by  the  plaintiff,  the  verdict  should  be  for  the  plaintiff; 
to  which  correction  the  defendant's  counsel  again  excepted. 
Defendant's  counsel  also  requested  the  court  to  charge  that 
in  respect  to  the  property  stolen  the  defendant  was  bound 
only  for  ordinary  diligence,  and  that  it  was  sufficient  to  ex- 
onerat€f  the„  defendant  from  liability  for  the  stolen  property 
"  if  the  defendant  used  as  much  care  and  diligence  for  the 
safety  of  the  property,  as  is  usual  with  the  common  run  of 
men  or  with  men  of  ordinary  discretion,  in  managing  their 
property,"  and  "  that  the  defendant  is  not  responsible  for  the 
condition  of  the  house,  unless  it  was  put  in  that  condition  by 
his  own  fault  or  negligence."  .     . 
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Defendant's  counsel  farther  requested  the  trial  justice  to 
charge,  that  if  the  defendant  ^^left  the  house  in  the  same 
condition  as  the  owner  of  the  property  would  have  left  it,  and 
while  in  that  condition  the  property  was  stolen,  the  defendant 
was  not  liable." 

All  of  these  requests  were  refused,  and  to  such  refusals  the 
defendant's  counsel  also  duly  excepted. 

It  is  apparent  from  the  exceptions  and  the  requests  that 
the  defense  proceeded  upon  the  theory  that  the  facts  adduced 
to  substantiate  plaintiffs  claim  constituted  what  is  termed  per- 
missive waste,  and  that  therefore  negligence  of  the  defendant 
in  permitting  the  injury  to  plaintiff's  property  complained  of, 
being  the  gist  of  the  action,  must  be  proved,  and  that  without 
such  proof  the  defendant  is  not  answerable ;  and,  indeed,  the 
brief  for  the  defendant  upon  this  appeal,  is  almost  entirely 
devoted  to  substantiate  that  view.  In  this  however,  the 
counsel  for  the  defendant  is  mistaken.  Permissive  waste 
consists  in  the  negligent  or  willful  omission  to  do  what  is  re- 
quired to  prevent  an  injury  to  demised  premises :  as,  to  suffer 
the  demised  premises  or  a  part  thereof  to  go  to  decay  for  the 
want  of  repaira.  Voluntary  or  commissive  toaste^  consists  of 
injury  to  the  demised  premises  or  some  part  thereof,  when 
occasioned  b}'  some  deliberate  or  voluntary  act :  as,  for  instance, 
the  pulling  down  of  a  house,  or  the  removal  of  wainscots,  floors, 
benches,  furnaces,  windows,  dooi*s,  shelves,  or  other  things 
fixed  to  and  constituting  a  material  part  of  the  freehold  (See 
Washburn  on  Real  Property  p.  126  ^  2 ;  2  Bouvier's  Law 
Diet.  p.  654,  "  Waste  "). 

The  mere  statement  of  these  definitions  will  be  sufficient 

• 

to  make  it  clear  that  the  injury  to  the  freehold  complained 
of  in  this  action  falls  witliin  the  class  known  to  the  law  as 
commissive  waste.  I  apprehend,  however,  that  defendant's 
counsel  will  contend  that  because  it  does  not  appear  that  the 
injury  for  the  recovery  of  damages  for  which  this  action  was 
brought  was  shown  to  have  been  committed  by  the  defendant 
or  by  his  direction  or  by  his  agents  or  servants,  commissive 
waste  was  not  established.  But  it  was  not  essential  to  the 
recovery  that  such  proof  should  have  been  made  ;  for  though 
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the  acts  complained  of  were  committed  bj  strangers  the  de- 
fendant was  none  the  less  liable  (1  Washburn,  Real  Property, 
p.  185  ^  84  and  85 ;  Cook  y.  Champlain  Trans.  Co^  1  Deuio, 
104). 

And  leing  so  liable,  the  fact  that  he  was  a  tenant  for  one 
year,  or  from  year  to  year  only,  does  not  deprive  the 
plaintiff  of  his  right  of  redress  against  him.  There  appears 
to  be  some  doubt  as  to  whether  a  tenant  at  will,  or  from  year 
to  year,  may  be  liable  for  permissive  waste,  and.  in  support 
of  his  claim  that  such  an  action  is  not  maintainable  against 
that  class  of  tenants,  defendant's  counsel  cites  Herme  t. 
Bemboto  (4  Taunt.  764).  The  English  law  in  that  respect  does 
not  appear  t^)  have  been  followed  in  this  country,  at  least  not 
in  the  states  of  New  Jeraey  and  New  York  (  See  Newbcld  v. 
Brown^  44  N.  J.  L.  266  ;  Phillips  v.  Covert^  7  Johns.  4). 

The  facts  in  this  case,  however,  constituting,  as  above  stated, 
commissive  waste,  there  can  be  no  question  as  to  the  plaint- 
ifiTs  right  to  maintain  this  action,  since  in  such  a  case  all 
tenants  are  alike  answerable  (See  Wood's  Landlord  and 
Tenant,  p.  710  §  425,  and  cases  cited). 

It  would  therefore  have  been  proper  upon  the  evidence  for 
the  trial  justice  to  have  directed  a  verdict  for  the  plaintiff, 
leaving  the  damages  only  to  be  assessed  by  the  jury  (Jfc- 
Greffor  v.  Brown,  10  N.  Y.  117). 

For  the  reasons  above  stated,  the  defendant's  exceptions 
taken  upon  the  trial  in  the  court  below  are  insufficient  to 
warrant  a  reversal.  The  judgment  appealed  from  should  be 
affirmed,  with  costs. 

J.  F.  Daly,  Ch.  J.,  and  Peyor,  J.,  concurred.  * 

Judgment  affirmed,  with  costs. 
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LouiB  RoEDiKG,    Respondent,    against   Sons  of  Moses, 

Appellant. 

m 

(Decided  December  Ut,  1890.) 

The  secretary  of  a  benevolent  society,  although  not  anthorlxed  by  its  oonsti- 
tation  or  •by-laws  to  accept  payment  of  dues  from  members,  habituaUy 
received  such  dues,  which  he  paid  over  to  the  society.  Befd^  that  the 
society  was  thereby  estopped  to  deny  his  authority  to  accept  dues  tendered 
by  a  member,  but  refused  by  him  on  the  ground  of  want  of  authority ;  and 
that  such  tender  was  legally  equivalent  to  payment,  so  as  to  render  the 
society  liable  for  the  benefit  payable  on  the  death  of  such  member,  as  a 
member  **  clear  In  the  books  **  under  its  by-laws  ;  he  having  died  before 
any  subsequent  meeting  of  the  society  or  Its  directors  at  which  the  dues 
mi^t  properly  have  been  paid. 

Appeal  from  a  judgment  of  the  District  Court  in  the  Citj 
of  New  York  for  the  Sixth  judicial  District. 

The  facts  are  stated  in  the  opinion. 

W.  S,  Spoaner^  for  appellant. 

X.  S.  PhUlipt^  for  respondent. 

Pbyob,  J. — Appeal  from  judgment  of  a  district  court  in 
&yor  of  plaintiff. 

Action  by  an  assignee,  to  recover  of  defendant,  a  benev- 
olent society,  $250,  to  which  the  assignor  claimed  to  be  en- 
titled as  widow  of  a  deceased  member  of  the  society.  The 
claim  was  valid,  if  the  deceased  member  had  complied  with 
provisions  of  the  society's  by-laws,  now  to  be  considered  • 

Art.  IV.  sec.  1,  *^  Each  member  shall  pay  $4  dues  at  the  end 
of  each  quarter,  in  the  months  of  March,  June,  September, 
and  December,  or  in  the  following  meeting  of  the  directors.'* 

Sec.  4.  ^*  A  member  who  fails  to  pay  his  dues  at  the  legally 
specified  time  forfeits  all  claims  on  the  society,  with  the  ex- 
ception of  the  burial  gi'ound.    He  is  entitled  to  all  rights  as 

soon  as  he  is  clear  in  the  books." 

27 
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Art.  XIII,  sec.  1.  ^'  The  regular  general  meetings  shall  take 
place  on  a  Sunday  in  the  middle  of  the  months  of  December, 
March,  June,  and  September.  There  shall  also  he  held  a 
board  meeting  monthly." 

It  is  conceded,  in  respect  pf  the  two  quarters  ending  in 
June  and  in  September,  1888,  that  when  he  died  no  part 
of  the  $8  then  due  had  been  actually  paid  to  the  society ; 
and  the  question  is  :  had  he  done  that  which  was  the  legsd 
equivalent  of  payment,  or  was  he  "clear  in  the  books?"  He 
had  dono  this :  the  two  quarters  having  elapsed  without  pay- 
ment by  the  deceased,  notices  to  pay  those  dues  were  sent  to 
him  by  the  secretary  of  the  society.  October  14th,  a  son  of 
the  deceased,  on  his  behalf,  sent  a  check  for  $8,  the  amount 
of  the  dues  for  two  quarters,  to  the  secretary  of  the  society. 
Next  day  the  secretary  Returned  the  check,  with  a  letter 
stating  that  he  had  no  authority  to  accept  dues  from  meni- 
bera,  which  must  be  paid  at  meetings  of  the  society  or  at 
meetings  of  the  directors,  and  that  the  next  meeting  would 
be  held  in  tlie  ensuing  November.  The  secretary  admitted 
that  he  was  in  the  habit  of  receiving  dues  from  membei-s, 
but  this  he  did  as  a  favor  and  not  under  the  authority  of 
the  by-laws.  It  appeared  that  this  son  of  the  deceased 
made  other  tendera  in  cash  to  the  secretary,  which,  how- 
ever, he  declined  to  receive  on  the  same  ground.  The 
deceased  died  October  25th,  1890.  At  his  death  was  he 
"  clear  in  the  books  ?  "  The  secretary  had  no  authority,  under 
the  constitution  or  by-laws,  to  receive  dues  from  members. 
As  member  of  the  society  the  deceased  was  chargeable  witli 
notice  of  the  by-laws ;  when  he  attempted,  by  his  agent,  to 
pay  his  dues,  he  did  so  by  tender  to  a  person  without  actual 
authority  to  accept  it ;  and  so,  it  is  said,  he  died  in  default  to 
the  society.  But  it  is  answered  that  the  society  is  estopped 
to  deny  the  authority  of  tlie  secretary,  by  his  habitual  pi-ac- 
tice  in  receiving  dues  from  members.  That  such  was  his 
practice  is  incontrovertible  upon  the  evidence.  A  practice 
so  habitual  and  so  long  continued,  aided  by  the  fact  that  the 
dues  received  by  the  secretaiy  were  paid  by  him  to  the! 
society,  raises  a  presumption,  if  not  that  the  by-law  requiring 
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the  treasurer  to  receive  all  moneys  had  been  tacitly  abro- 
gated, at  leiist  that  such  practice  of  the  secretary  was  known 
and  ratified  by  the  society.  This  presumption  is  not  rebutted 
by  a  particle  of  proof ;  and  so  the  defendant  was  estopped  by* 
the  apparent  authority  which  it  communicated  to  its  agents. 
The  distinction  which  the  secretary  draws  between  his  official 
and  his  individual  character,  saying  that  he  received  dues  in 
the  latter  and  not  in  the  former  capacity,  is  one  which,  exist- 
ing only  in  his  own  consciousness,  could  not  be  perceived  by 
those  who  put  the  money  in  his  hands.  To  suffer  its  secre- 
tary habitually  to  receive  and  pay  to  it  dues  from  members, 
without  objection  that  he  had  no  authority  so  to  do,  and  then, 
when  by  the  death  of  a  member  the  error  is  irreparable,  to 
deprive  the  widow  of  her  pittance  on  the  pretext  that  the 
tender  was  to  the  wrong  pei-son,  is  an  injustice  which  the 
courts  will  be  astute  to  avert.  The  argument  of  defendant's 
counsel,  that  the  secretiiry  apprised  the  deceased  of  his  lack 
of  authority  to  receive  dues,  is  without  force  ;  since  he  did  so 
on  the  15th  of  October,  the  day  after  the  tender. 

Appellant  urges  that  the  tender  of  payment  was  not  made 
at  "  the  legally  specified  time,"  as  prescribed  by  the  by-laws ; 
but  the  answer  is  obvious,  that  this  time  is  too  uncertain  and 
indeterminate  to  justify  a  forfeiture  for  failure  to  ascertain  it. 

For  near  forty  years,  the  deceased  had  been  contributing 
to  the  treasury  of  the  society,  and  it  would  be  the  extreme  of 
injustice  to  deny  his  widow  the  small  provision,  because  $8 
were  not  tendered  on  the  very  day  of  payment. 

The  deceased  was  *^  clear  in  the  books ; "  but,  if  not,  it  was 
the  fault  of  defendant. 

J.  F.  Dalt,  Ch.  J.,  and  Bischoff,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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Shbridas  Shook  et  al.^  Respondents,  agaimt  Jambs  D. 

Lyon,  Appellant. 

(Decided  December  Ist,  1890.) 

Defendant  was  employed  by  plaintiffs  as  book-keeper  and  cashier,  it  being 
his  duty  to  reoeiye  payment  of  money  and  torn  it  over  to  them  and  enter 
the  receipt  thereof  in  their  books.  In  an  action  by  them  against  him  for 
the  amount  of  snch  a  payment  received  by  him  and  alleged  not  to  have 
been  paid  over,  he  admitted  that  he  had  received  the  money,  and  that  no 
entry  thereof  had  been  mtfde  in  their  books.  Held^  that  this  was  suffi- 
cient, even  as  against  the  presumption  of  his  innocence,  to  cast  on  him  the 
burden  of  proving  that  the  money  actually  came  to  the  possession  or 
custody  of  plaintiffs. 

Plaintiffs  had  brought  another  action  against  defendant  for  conversion  of  a 
part  of  another  sum  of  money  which  they  alleged  he  had  previoosly  re- 
ceived for  them,  but  had  entered  In  their  books  and  accounted  for  part  only 
thereof.  HeM,  that  the  pendency  of  such  other  action  was  not  a  bar  to 
their  action  to  recover  the  other  payment  subsequently  received  by  him,  as 
money  had  and  received  to  their  use;  as  the  receipt  of  and  failure  to  ac- 
count for  each  sum  constituted  a  separate  cause  of  action,  although  both 
demands  arose  out  of  his  employment. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Sixth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

George  W.  Wetffenbach^  for  appellant. 

David  M.  Neuberger^  for  respondents. 

BiscHOPP,  J. — The  plaintiffs  were  brewers  engaged  in 
business  under  the  firm  name  of  Shook  &  Everard,  and  the 
defendant  was  employed  by  them  as  bookkeeper  and  cashier 
for  a  period  exceeding  ten  years.  In  the  course  of  his  em- 
ployment it  was  the  duty  of  the  defendant  to  receive  payment 
of  money  from  customers  and  to  account  therefor  to  the 
plaintiffs,  by  turning  over  the  money  received,  entering  the 
receipt  thereof  in  the  cash  book  kept  for  that  purpose,  and 
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oreditdDg  the  customer's  account  with  the  sum  paid.  After 
the  defendant  had  left  the  plaintiffs'  employ  they  disciovered 
that  one  John  H.  Enhuss,  a  customer^  held  two  receipts  of 
the  defendant  purporting  to  be  for  money  paid  by  Enhuss 
to  the  defendant  on  account  of  his  indebtedness  to  the  plaint- 
iffi9.  These  payments  were  made  on  separate  and  distinct 
occasions:  one  being  for  the  sum  of  one  hundred  and  fifty 
dollars,  for  which,  upon  a  corresix>nding  date,  the  defendant 
had  entered  upon  the  plaintiffs'  books,  the  receipt  of  only  one 
hundred  and  twenty-five  dollars ;  the  other  was  for  seventy-five 
dollars,  for  which  no  entry  whatever  had  been  made.  Plaint- 
iffs brought  two  actions  in  the  Sixth  Judicial  District  Court, 
one  being  for  the  conversion  of  twenty-five  dollars,  the  amount 
remaining  uncredited  on  the  one  hundred  and  fifty  dollar 
payment,  and  the  other  being  for  seventy-five  dollars,  money 
had  and  received  to  the  use  of  the  plaintiffs.  The  sum- 
monses in  both  these  actions  were  served  at  the  same  time, 
and  trial  therein  had  on  the  same  day.  The  trial  in  the  suit 
for  conversion  immediately  preceded  the  trial  in  the  suit  for 
money  had  and  received  ,the  decision  in  the  former  being 
reserved,  at  the  time  of  the  trial  of  the  latter,  which  is  the 
action  wherein  the  judgment  appealed  from  was  rendered. 
To  the  claim  of  the  plaintiff  in  the  last-mentioned  action  the 
defendant  had  interposed  the  defense  of  ^another  action 
pending." 

It  appeared  on  the  trial  that  it  was  the  duty  of  the  defend- 
ant as  plaintiffs'  cashier  and  bookkeeper  to  receive  monies 
from  customers,  to  give  receipts  therefor,  and  to  enter  the 
sums  paid  in  a  cash  book  provided  for  such  purpose,  and  to 
credit  the  customer  paying  the  same  therewith.  It  was 
admitted  by  the  defendant  that  he  had  received  the  seventy- 
five  dollars  from  Enhuss,  and  that  no  entry  of  this  sum  had 
been  made  by  him  in  plaintiffs'  books. 

But,  it  was  urged  on  behalf  of  the  defendant,  that  the  mere 
omission  to  make  such  entry  was  not,  in  itself,  sufficient  proof, 
that  he  had  not  accounted  to  the  plaintiffs  for  the  money  re- 
ceived ;  and  that  to  authorize  a  recovery  against  the  defend- 
ant, the  plaintiffs  were  bound  to  establish  by  other  positive 
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and  direot  evidence  the  defendant's  failure  to  account  to 
them  for  monies  received. 

To  establish  the  defense  of  another  action  pending,  the 
defendant  offered  in  evidence  the  record  of  the  action  for 
conversion  of  twenty-five  dollars ;  from  which  record  it  appear- 
ed that  the  sum  alleged  to  have  been  converted  was  no  part 
of  the  sum  sued  for  in  this  action,  but  was  part  of  a  payment 
made  by  Enhuss  upon  a  former  separate  and  distinct  occasion. 
The  justice  in  the  district  court  thereupon  rendered  a  judg- 
ment in  favor  of  plaintiffs  for  ninety-two  dollars  and  fifty 
cents,  the  amount  sued  for,  with  seventeen  dollars  and^fif  ty 
cents  costs  and  disbursementSt  and  from  this  judgment  the 
defendant  has  appealed. 

On  the  argument  of  this  ap])eal  counsel  for  defendant 
claimed  that  the  judgment  wa3  erroneous,  and  assigned  two 
distinct  grounds  of  error,  to  wit :  first,  that  because  of  the 
want  of  direct  and  positive  evidence  to  the  effect  that  the 
defendant  had  omitted  to  turn  over  the  money  received,  the 
plaintiffs'  recovery  was  unauthorized ;  and,  second,  that  the 
plaintiffs  had  exhausted  their  right  of  recovery  against  the 
defendant  by  the  action  for  the  conversion  of  the  twenty-five 
dollars,  because  both  demands  arose  out  of  the  defendant's 
employment,  and  the  pendency  of  the  suit  for  the  conversion 
of  twenty-five  dollars  operated  as  a  complete  bar  to  the. 
maintenance  of  this  action. 

Upon  an  examination,  however,  of  the  questions  presented, 
yre  are  satisfied  that  neither  ground  is  tenable. 

The  difference  between  circumstantial  and  direct  evidence 
is  only  one  of  degree,  but  both  classes  of  evidence  are  alike 
applicable  to  all  cases. 

The  admitted  receipt  of  the  sum  paid  by  the  plaintiffs', 
customer,  in  view  of  the  facts  that  it  was  the  defendant's 
duty  to  enter  the  receipt  of  these  monies  upon  the  plaintiffs, 
books  in  the  regular  course  of  his  employment,  that  it  was 
his  duty  to  account  to  the  plaintiffs  for  the  monies  received, 
and  that  he  omitted  to  make  such  entry  and  such  account 
if  this  is  not  to  be  deemed  sufiicient  to  cast  upon  the  defend- 
ant the  burden  of  proving  that,  notwithstanding  such  omis- 
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sions,  the  monies  were  otherwise  actually  accounted  for, 
and  if,  in  the  absence  of  such  proof,  plaintiffs  should  not  be 
allowed  to  recover,  it  would  be  difficult  to  conceive  of  any  case 
wherein  recovery  could  be  had  upon  cii'cumstantial  evidence 
alone. 

Upon  the  argument  defendant's  counsel  urged,  that  the 
presumption  of  innocence,  when  the  gist  of  the  action  is  to 
convict  the  defendant  of  a  wrong,  applies  with  equal  force  in 
civil  actions ;  and  that  therefore  no  presumption  can  arise  that 
the  defendant  did  not  account  to  the  ])laintiffs  for  money 
received,  from  the  mere  omission  to  make  the  entries  on  the 
books  of  the  pluintifib.  The  position  assumed  by  defendant's 
counsel  is  incorrect.  The  true  rule  applicable  to  all  civil  ac- 
tions is,  that  the  party  having  the  affirmative  must  prove  his 
case  by  a  preponderance  of  evidence  to  sustain  a  recovery,  al- 
ways giving  the  defendant  the  benefit  of  the  presumption  of  in- 
nocence (See  Seyholdt  v.  New  York^  etc.^  JB.  (7o,,  95  N.Y. 
562 ;  Johnson  v.  Agricultural  Ins.  Co.^  25  Hun  251 ;  8 
Greenleaf  on  Evidence  §  29).  And,  in  an  action  to  re- 
cover a  penalty  for  a  violation  of  the  statute  forbidding  tlie 
sale  of  imitation  butter,  although  the  act  complained  of  is 
made  a  misdemeanor  by  the  statute  and  punishable  as  such, 
the  plaintiff  is  not  obliged  to  establish  his  case  beyond  a  reason- 
able doubt ;  but  it  is  sufficient  if  there  be  a  preponderance  of 
evidence  in  his  favor  (People  v.  Briggs,  114  N.  Y.  56). 

In  support  of  his  contention,  counsel  for  appellant  cites  the 
case  of  the  New  York  ^  Brooklyn  Ferry  Co.  v.  Moore  (32  Hun 
29) ;  this  case  was  reversed  by  the  Court  of  Appeals  (See 
102  N.Y.  667).  The  report  of  the  disposition  of  this  case  by 
the  Court  of  Appeals,  however,  in  the  New  York  reports,  does 
not  contain  the  opinion.  But  in  the  report  of  the  same  case 
in  18  Abbott's  New  Cases,  114,  Judge  Earl,  writing  the  pre- 
vailing opinion,  says ;  "There  is  no  rule  of  law  which  requires 
the  plaintiff  in  a  civil  action,  when  the  judgment  against  the 
defendant  may  establish  his  guilt  of  a  crime,  to  prove  his  case 
with  the  same  certainty  which  is  required  in  criminal  prosecu- 
tions. Nothing  more  is  required  in  such  cases  than  a  just 
preponderance  of  evidence,  always  giving  the  defendant  ilie 
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benefit  of  the  presumption  of  innocence.  Where  a  judgment 
for  the  plaintiff  involves  crime  or  a  moral  turpitude  on  the 
part  of  the  defendant,  the  court  should  always  require  satis- 
factory proof ;  and  when  that  has  been  given,  judgment  should 
follow,  regardless  of  consequences.  In  no  other  way  can  the 
law  be  properly  administered  and  private  rights  effectually 
protected." 

But,  assuming  for  the  sake  of  argument  that  the  conten* 
tiun  of  defendant's  attorney  is  correct,  the  presumption  of  in* 
noceuce  is  at  most  a  disputable  presumption  of  law,  arbitrarily 
created,  but  to  be  overcome  by  the  inferences  which  reason- 
able and  fair-minded  men  may  draw  from  the  facts ;  as,  for 
instance,  the  possession  of  stolen  property  recently  after  the 
larceny ;  in  such  a  case  it  has  been  held  that  tiie  possession 
of  the  stolen  property,  if  unexplained,  is  sufficient  to  overcome 
the  presumption  of  innocence  and  to  warrant  a  conviction 
(Stover  V.  People,  66  N.Y.  815). 

The  case  at  bar  was  tried  before  the  justice  in  the  court 
below  without  a  jury,  and  it  was  therefoi-e  competent  for  him 
on  the  evidence  to  determine  both  the  law  and  the  facts, 
which  he  has  done  adversely  to  the  defendant.  It  was  ad- 
mittedly the  duty  of  the  defendant  in  the  regular  course  of 
his  employment  to  account  to  the  plaintiffs  for  monies  received 
to  their  use,  by  entering  the  monies  so  received  upon  their 
books,  and  his  omission  to  make  such  entries  will  support  an 
inference  that  he  has  not  so  accounted.  The  inference  may 
be  slender,  but  it  is  sufficient  to  call  upon  the  defendant  for 
proof  that,  notwithstanding  the  omission  to  make  the  entry 
and  his  breach  of  duty  in  that  respect,  the  monies  received 
by  him  did  actually  come  into  the  possession  or  the  custody 
of  the  plaintiffs.  An  attempt  was  made  by  the  defendant  to 
supply  this  proof,  and  to  that  end  testimony  was  g^ven  for 
the  defendant  to  the  effect  that  the  omission  to  make  the  entry 
of  receipt  on  the  books  of  the  plaintiffis  may  have  been  ac- 
cidental and  without  design;  that  notwithstanding  such  omis- 
sion defendant  may  have  accounted  to  the  plaintiff  for  the 
money  received.  But  it  is  apparent  that  this  is  only  a  possible 
explanation  of  the  defendant's  delinquency,  and  does  not  tend 
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to  show  that  an  accidental  omission  to  make  the  entry  in  this 
case  is  the  true  solution  of  the  defendant's  apparent  neglect  to 
account  to  the  plaintiffs  for  tiie  monies  received  by  him.  The 
trial  justice,  in  reaching  the  conclusion  which  he  did,  may 
have  been  influenced  by  the  manner  and  appearance  of  the 
defendant  on  the  witness  stand,  and,  inasmuch  as  the  evidence 
will  support  an  inference  adverse  to  the  defendant,  an  appel- 
late court  should  not,  for  the  sole  reason  that  upon  the  same 
state  of  facts  it  might  have  reached  a  different  conclusion, 
interfere  with  the  findings  of  the  court  below  (^Baird  v. 
Mayor,  96  N.  Y-  667). 

The  pendency  of  the  action  for  the  convei'sion  of  twenty- 
five  dollars  was  not  a  liar  to  the  maintenance  of  this  action. 
We  recognize  the  force  of  the  rulings  in  Bendemagle  v.  Cocks 
(19  Wend.  206) ;  Jex  v.  Jacob  (19  Hun  106)  ;  Secor  v. 
Sturffis  (16  N.  Y.  648) ;  Perry  v.  IHckerson  (86  N.  Y.*  846), 
and  kindred  cases ;  but  these  rulings  have  no  application  in 
the  case  at  bar. 

The  rule,  as  stated  in  the  head  note  in  Bendemagle  v.  Cocks, 
is  as  follows :  *^  Where  a  party  hath  several  demands  or  exist- 
ing causes  of  action  growing  out  of  the  same  contract,  or 
resting  in  matter  of  account,  which  may  be  joined  and  sued 
for  in  the  same  action,  they  must  be  joined ;  and  if  the  demands 
or  causes  of  action  be  split  up,  and  a  suit  brought  for  part 
only,  and  subsequently  a  second  suit  for  the  residue,  the  first 
action  may  be  pleaded  in  abatement  or  in  bar  "  of  the  second 
action. 

The  error  into  which  the  learned  counsel  for  the  defendant 
has  fallen  seems  to  be  that  the  plaintiffs'  right  of  action  for 
the  monies  received  by  the  defendant  rested  in  the  contract 
of  employment  of  the  defendant,  as  the  plaintiffs'  bookkeeper 
and  cashier.  The  right  of  action,  however,  respecting  such 
monies  was  complete  without  proof  of  such  employment. 
Leaving  that  element  entirely  out  of  the  case,  it  would  have 
been  sufficient  to  authorize  a  recovery  by  the  plaintiff,  to 
show  that  the  defendant  had  received  the  sums  unaccounted 
for,  for  the  purpose  of  paying  the  same  to  the  plaintiffs,  and 
for  the  conversion  of  these  monies  the  defendant  was  answer- 
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able  in  damages  (See   Gordon  v.  Soatetter^  37  N.  Y.  p.  99). 

The  right  of  action,  however,  where  the  property  or  money 
alleged  to  have  been  converted  came  lawfully  into  the  pos- 
session of  the  person  sought  to  be  charged,  as  in  the  case  at 
bar,  was  not  complete  without  a  previous  demand  (1  Addi- 
son on  Torts,  898 ;  Storm  v.  Livingston^  6  Johns.  44). 

And  without  proof  of  such  demand  and  of  a  refusal  to 
deliver,  a  conversion  is  not  proven.  And  where  the  person 
from  whom  a  recovery  is  sought  for  an  alleged  conversion  is 
charged  with  the  receipt  of  several  items  of  money  or  personal 
property  on  separate  and  distinct  occasions,  proof  of  the 
demand  of  one  of  such  items  only  will  not  sustain  a  recovery 
for  the  items  respecting  which  no  demand  has  been  shown. 
The  right  of  action  in  such  cases  accrues  only  from  the  time 
of  the  demand,  and  hence  it  must  follow  that  the  right  to 
recover  for  the  several  items  constitutes  separate  and  distinct 
causes  of  action.  Tliis  is  elementary  ;  but  if  an  authority  is 
needed  to  support  this  view,  it  may  be  found  in  the  ca&e  of 
Secor  V.  Sturgia  (16  N.  Y.  648),  relied  npon  bj-  defendant's 
counsel,  wherein  Judge  Steonq  says :  "  In  the  case  of  torts 
each  trespass  or  conversion  or  fraud  gives  a  right  of  action, 
and  but  a  single  one,  however  numerous  the  items  of  wrong 
or  damage  may  be." 

The  action  for  money  had  and  received  proceeds  upon  the 
theory  of  a  promise,  express  or  implied,  that  the  person  re- 
ceiving the  money  will  pay  the  same  to  tlie  person  seeking  to 
recover  (See  Eddyy.  /S'/niYA,  13 Wend. 469 ;  Garry- Martin^ 
20  N.  Y.  306).  And  thus  the  several  payments,  made 
by  one  person  to  another  on  separate  and  distinct  occasions, 
to  be  paid  to  a  third  person,  constitute  as  many  separate  and 
distinct  promises  to  pay  as  there  are  payments,  and  each 
promise  must  necessarily  confer  upon  the  person  entitled  to 
the  monies  received  a  separate  and  distinct  cause  of  action. 
It  was  no  more  essential  to  the  plaintiffs'  right  of  recovery  in 
an  action  for  money  had  and  received,  than  it  would  have 
been  in  an  action  for  conversion,  to  prove  the  defendant's 
employment  as  bookkeeper  and  cashier  of  the  plaintiffs.  If 
he  had  been  a  complete  stranger  to  the  plaintiffs,  the  fact  that 
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he  had  received  a  sum  of  money  from  another  to  be  paid  by 
him  to  the  plaintiffs,  in  law  created  a  promise  so  to  pay,  and 
was  sufficient  to  entitle  the  plaintiffs  to  judgment.  And 
having  separate  causes  of  action  existing  at  one  and  the 
same  time,  they  were  not  required  to  combine  them  in  one 
action  (Perry  v.  Dickerson^  85  N.  Y.  350).  And  though 
the  plaintiffs  had  knowledge  of  the  existence  of  these  several 
demands  at  the  time  of  bringing  an  action  upon  one  of  them, 
a  recovery  in  that  action  will  not  defeat  a  recovery  in  actions 
subsequently  commenced  upon  the  remaining  demands 
(Byrne  v.  Byrne,  102  N.  Y.  4). 

The  foregoing  views  do  not  trespass  upon  any  legal  prin- 
ciple, and  appear  to  be  in  consonance  with  justice. 

A  different  conclusion  would  enable  a  dishonest  employe 
to  reap  advantage  from  the  temporary  successful  concealment 
of  continued  defalcations,  by  suffering  a  recovery  against 
him  for  the  items  of  his  defalcations  which  may  be  known  to 
the  employer  at  the  time  of  bringing  his  action,  and  which 
may  constitute  but  a  small  fraction  of  the  entire  sum  mis- 
appropriated. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

■ 

J.  F.  Daly,  Ch.  J.,  and  Pryor,  J.  concurred. 
Judgment  affirmed,  with  costs. 


IsABWT.TiK  Smith,  Appellant,  against  Semon  Dittman  et  a?., 

Respondents. 

(Decided  December  1st,  1800.) 

In  an  action  for  i>er8onal  injuries  to  plaintiff,  a  woman,  from  being  struck 
on  the  head  by  a  bale  of  cloth,  by  reason  of  negligence  on  the  part  of  de- 
fendants, the  evidence  was  that  the  blow  had  caused  great  pain  and 
marked  prostration,  continuing  to  the  time  of  the  trial,  tnorc  tlian  throe 
years. after  the  injury,  so  that  during  that  time  plaintiff  had  suffered 
Incessant  and  excruciating  pain,  and  had  been  unable  to  rise  from  a 
recumbent  position,,  and  was  not  able  to  sit  up,  and  had  lost  much  flesh 
and  become  very  weak;  that  her  injuries  were  permanent,  and  it  was 
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reasonably  certain  that  her  condition  would  not  improve;  that,  at  the  time 
of  the  injury,  she  was  20  years  of  age  and  in  good  health;  that  her 
expenses  on  account  of  the  injury  amounted  to  about  $8,000,  and  her  loes 
of  earnings  to  $  4  a  week.  The  jury  found  a  verdict  for  plaintiff  for  $  1,000. 
Ueld^  that  it  should  be  set  aside  as  inadequate. 

In  such  an  action,  exclamations  of  pain  by  plaintiff,  immediately  after  the 
injury,  are  admissible  in  evidence. 

The  entry  of  judgment  by  a  plaintiff  on  a  verdict  in  his  favor,  in  order  to 
appeal  therefrom,  is  not  such  an  adoption  of  the  verdict  as  to  estop  the 
plaintiff  from  objecting  to  it  for  inadequacy  of  the  damages. 

Appeal  from  a  judgment  of  this  court  entered  on  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  for  personal  injuries  to  plaintiff 
alleged  to  have  been  caused  by  the  negligence  of  defendants. 
The  jury  found  a  verdict  for  phxintiff  for  $1,000.  Plaintiff 
made  a  motion  for  a  new  trial  for  inadequacy  of  damages 
and  on  other  grounds^  which  was  denied.  Plaintiff  there- 
upon entered  judgment  on  the  verdict  and  appealed  from  the 
judgment  and  from  the  order  denying  her  motion  for  a  new 
trial. 

J).  M.  Porter  J  for  appellant. 

Austen  G.  Fox,  for  respondents. 

Pryoe,  J. — The  appeal  is  by  plaintiff  from  a  judgment  on 
a  verdict  in  her  favor,  and  from  an  order  denying  a  motion 
for  a  new  trial.  The  motion  was  made  on  the  minutes,  and 
*^  upon  the  ground  that  the  verdict  is  for  insufficient  damages, 
and  because  the  verdict  is  contrary  to  the  law  and  to  the 
evidence." 

I  am  of  opinion  that  the  verdict  under  review  involves  a 
miscarriage  of  justice  which  it  is  the  duty  of  the  court  to 
correct. 

The  action  is  for  an  injury  to  the  person  of  the  plaintiff, 
inflicted  by  the  negligence  of  the  defendants.  The  verdict 
in  plaintiff's  favor  is  conclusive  of  the  liability  of  the  de- 
fendants, and,  being  for  $1,000,  evinces  the  judgment  of  the 
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jarj  that  the  plaiBtiff  was  eiititled  to  more  than  nominal 
damages. 

The  injury  occurred  on  the  15th  of  January,  1887,  and  was 
caused  by  the  fall  of  a  bale  of  cloth,  which  hit  plaintiff  on 
the  head.  The  blow  struck  her  senseless,  and  she  continued 
unconscious  for  some  time.  She  recovered,  however,  suffi- 
ciently to  walk,  with  the  support  of  a  friend  ;  and  within  an 
hour  or  two  she  returned  to  her  home.  That  night  she  sent 
for  a  doctor.  He  was  a  physician  in  active  practice  and  of 
nearly  forty  years'  professional  experience.  He  had  known 
the  plaintiff  from  her  infancy.  He  testified,  not  as  an  expert 
upon  a  supposititious  state  of  facts,  but  as  an  actual  observer 
of  real  facts  within  the  cognizance  of  his  own  senses.  Re- 
sponding to  the  call,  the  doctor  found  the  plaintiff  ^^  pallid, 
excited,  supporting  her  head  with  her  hand."  ^^  She  was  in 
a  state  of  marked  prostration,  and  complained  constantly. 
She  complained  of  pain  in  her  head^more  especially  the  back 
part  and  top  of  her  head ;  and  that  has  been  a  frequent 
symptom,  with  pain  in  the  front  of  the  head,  almost  a  con- 
stant symptom  from  that  time  "  (15th  of  January,  1887),  '^  to 
the  present "  (18th  of  June,  1890)  ;  on  the  11th  of  February, 
1887,  ^*  I  examined  her  very  carefully,  and  saw  at  that  length 
of  time  the  symptoms  as  I  have  described  them.  I  found 
her  at  that  time  (11th  of  February)  pallid  and  already  some- 
what wasted.  She  was  unable  to  rise  from  her  recumbent 
position,  and  by  great  effort  she  could  raise  her  head  about 
one  inch  from  the  pillow ;  she  lies  in  a  dozing  state  a  con- 
siderable part  of  the  time,  and  her  eyes  are  partly  open — the 
eyelids  are  partly  open.  When  she  was  aroused  she  com- 
plained, not  only  of  pain  in  her  head,  but  also  in  her  chest, 
which  I  regarded  as  neuralgic  pain  ;  and  in  the  abdomen — 
pain  in  her  bowels ;  and  at  times  she  had  pain  in  her  feet. 
She  has  occasional  sighing  respiration;  this  a  physician 
understands  to  be  a  very  important  symptom,  as  indicating 
an  affection  of  the  brain.  Her  mind  was  wandering ;  when 
I  asked  her  how  much  one  from  five  left,  she  said  two ;  and 
that  two  and  five  made  one  hundred  and  fifteen ;  her  mind 
is  wandering ;  she  addresses  people  in  the  room  that  are  not 
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there ;  thought  she  saw  people  in  the  room  that  were  not 
there.  These  symptoms  continued  for  some  days.''  On  Feb- 
ruary 15th  she  exhibited  ^^  continued  wasting  and  emaciation, 
and  loss  of  power  in  her  muscles,  inability  to  use  the  muscles 
as  in  a  state  of  health.  February  14th,  she  couldn^t  rise  up 
on  her  elbow  from  a  reclining  position  ;  still  had  persistent 
headache  from  back  part  of  the  head  to  the  forehead ;  com- 
plained also  of  pain  in  the  spine  and  left  leg.  The  nerves 
from  the  hinder  part  of  the  brain  extending  down  here  pro- 
duced this  neuralgic  pain  in  her  limbs ;  and  I  would  say,  as 
a  symptom  I  noticed  then,  which  seemed  to  me  quite  im- 
portant, and  that  is,  that  the  pulse  was  only  fifty-four — 
sub-normal  pulse — the  ordinary  pulse  being  seventy-six  to 
seventy-eight.  Her  pulse  was  fifty-four,  showing  some  pres- 
sure upon  the  brain,  the  pneumogastric  nerve." 

On  the  4th,  19th,  25th,  and  28th  of  March,  her  symptoms 
were  ^^  a  sensation  as  if  the  skin  were  drawn  tightly  over  the 
head,  constant  pain  in  the  forehead  and  back  of  the  head, 
although  ice-bags  were  constantly  applied ;  the  pain  extends 
along  the  spine  and  legs ;  she  has  pain  in  the  epigastrium,  and 
nausea ;  her  appetite  had  greatly  failed,  and  she  could  only 
take  a  small  amount  of  food  in  a  liquid  state  ;  her  catamenia, 
or  monthly  period,  had  ceased — it  shows  a  greatly  impaired 
health  when  that  function  ceases ;  she  trembles  violently 
when  I  ask  her  to  extei^d  her  leg ;  she  is  reclining,  with  the 
leg  trembling  like  that  with  weakness ;  she  has  been  con- 
stantly in  the  reclining  position  as  you  see  her  (at  the  trial), 
except  as  she  is  supported  in  an  upright  position,  and  if  at 
any  time  she  has  attempted  to  walk,  she  found  it  necessary 
to  be  supported." 

On  the  18th  of  April,  1890, — ^three  years  after  the  hurt — 
plaintiff  was  again  examined  by  the  witness,  and  he  found 
that  ^^  she  has  still  this  headache,  frontal  and  occipital,  daily ; 
she  cannot  read  even  a  coarse,  ordinary  print,  without  an 
increase  of  the  headache ;  if  she  attempts  to  amuse  herself 
in  that  way,  she  is  obliged  to  desist ;  noise  and  excitement 
have  the  same  effect ;  she  lost  considerable  flesh  since  the 
injury,  probabl}'*  80  or  40  pounds ;   cannot  walk,  cannot  sit 
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erect,  cannot  rise  in  bed  even  upon  the  elbow,  cannot  raise 
the  weight  of  eight  pounds — I  tested  her  two  or  three  times ; 
her  appetite  is  moderate — takes  two  or  three  meals  a  day ; 
the  bowels  are  habituall}'  constipated." 

The  ph3-siciaii  further  testified  that  plaintiff's  injury  is  per- 
manent ;  *^  that  it  is  reasonably  certain  that  time  will  not  im- 
prove her."  No  expert  was  produced  to  challenge  the  prog- 
nosis of  the  witness,  and  to  give  a  more  hopeful  augury  of 
the  event,  although  plaintiff  was  attended  by  a  number  of  the 
leading  physicians  of  the  city.  As  to  her  suffering,  plaintiff 
testified  that  she  suffered  "  very  much ; "  that  she  "suffered 
excruciating  pain  for  a  long  time;"  that  she  "suffered  all 
over ; "  that  she  "  is  not  now  able  to  sit  up."  At  the  time  of 
her  hurt,  plaintiff  was  20  years  old,  and  was  "  a  healthy 
young  woman,"  a  fact  apparent  from  the  photograph  in 
evidence. 

Finally,  the  fact  is  uncontradicted,  that  plaintiff's  expenses 
on  account  of  her  injury  amount  to  about  $8,000 ;  and  her 
loss  of  earnings  to  $4  a  week  for  three  years. 

Such,  in  summary,  was  the  evidence,  and  the  uncontra- 
dicted evidence  too,  of  plaintiff's  damages  from  defendants' 
wrong;  and  yet  the  jury  allowed  her  but  $1,000 1 

It  appeal's  that  plaintiff  was  dependent  upon  her  own  labor 
for  a  livelihood ;  and  of  the  ability  to  earn  that  livelihood, 
defendants  have  totally  and  permanently  deprived  her.  For 
three  years  her  sufferings  have  been  incessant  and  excru- 
ciating ;  and  the  "  reasonable  certainty  "  is  that  they  will  dis- 
tress her  through  life.  In  the  vain  quest  for  some  cure  or 
alleviation  of  her  agonies,  she  has  already  expended  three 
times  the  amount  of  money  which  the  jury  awarded  her  in 
compensation  for  all  the  consequences  of  her  injury.  In  the 
bloom  of  early  maidenhood  she  is  prostrated  by  a  blow  which 
shatters  her  body  and  mind ;  which  bereaves  her  of  all  the 
joy  and  pride  of  life ;  which  denies  to  her  the  felicities  of  the 
marriage  relation  ;  which  dooms  her,  till  death  shall  happily 
release  her,  to  a  bed  of  helpless  anguish ;  and  for  this  the  jury 
thought  a  thousand  dollars  an  adequate  indemnity  I 

In  my  judgment  the  verdict  is  shocking  to  reason  and  to 
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the  seose  of  justice;  and  is  unaccountable  except  on  an 
hypothesis  which  the  law  recognizes  as  a  sufficient  ground  to 
set  it  aside. 

In  McDonald  v.  Walter  (40  N.  Y.  551,  554),  the  rule  is 
thus  propounded  by  the  Court  of  Appeals :  "  A  verdict  for  a 
grossly  inadequate  amount  stands  upon  no  higher  ground,  in 
legal  principle,  nor  in  the  rules  of  law  or  justice,  than  a  ver- 
dict for  an  excessive  or  extravagant  amount.  It  is  doubtless 
true,  that  instances  of  the  former  occur  less  frequently,  be- 
cause it  is  less  frequently  possible  to  make  it  clearly  appear 
that  the  jury  have  grossly  erred*  But,  when  the  case  does 
plainly  show  such  a  result,  justice  as  plainly  forbids  that 
the  plaintiff  should  be  denied  what  is  his  due,  as  that  the 
defendant  should  pay  what  he  ought  not  to  be  charged.'* 

Again,  in  Platz  v.  City  of  Cohoei  (8  Abb.  N.  C.  892),  an 
action  for  personal  injury,  the  Supreme  Court  hold,  that  a 
verdict  may  be  set  aside  for  inadequate  damages,  and  on 
pages  896,  897,  the  learned  judge  says :  ^^  I  cannot  avoid  the 
conviction  that  great  injustice  has  been  done  the  plaintiff  by 
the  verdict.  I  cannot  conscientiously  permit  this  verdict  to 
stand.  It  IB  no  compensation  whatever,  for  the  serious 
injuries  the  plaintiff  has  sustained  "  QRieJuirds  v.  San^ord^  2 
£.  D.  Smith  849 ;  Collinn  v.  B.  R.  Co.,  12  Barb.  492). 

I  am  of  opinion,  furthermore,  that  plaintiff  is  entitled  to  a 
new  trial  for  error  of  (he  court  in  the  exclusion  of  evidence. 

Plain tiff*s  counsel  propounded  this  question  to  a  witness : 
^' What  exclamation  of  pain,  if  any,  did  she  make?"  (This 
was  on  the  return  of  plaintiff  to  her  home  immediately  after 
the  injury).  Upon  objection  by  defendants'  counsel,  the 
offered  testimony  was  excluded,  to  which  ruling  plaintiff's 
counsel  duly  excepted. 

Again,  the  question  ^'  Has  she  made  any  exclamation  of 
pain  ? "  was  excluded,  to  which  also,  plaintiff's  counsel  ex- 
cepted. 

The  authority  cited  by  defendants  to  support  the  ruling  is 
distinctly  and  decisively  against  it  (^RocKe  v.  R,  R.  Co^  105 
N.  T.  294, 298 ;  HazefOaeKer  v.  JB.  R.  Co.,  99  N.  Y.  186).  A 
story  by  a  plaintiff  on  the  witness  stand  of  the  pain  he  has 
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suffered  may  be  suspected  as  a  prepared  statement  by  an  in- 
terested party  to  sustain  his  case  ;  but  of  a  different  character 
and  of  far  greater  probative  force,  are  the  inyoluntar}^  cries 
of  nature  wrungfromthe  sufferer  by  the  poignancy  of  present 
anguish.  The  offered  evidence  bore  directly  on  the  question 
of  damages;  and  the  court  cannot  say  that  its  exclusion  did 
not  diminish  the  amount  of  the  verdict. 

In  disposing  of  the  case,  it  is  not  an  immaterial  considera- 
tion that,  should  a  new  trial  be  denied,  plaintiff  will  be  rem- 
ediless— the  Court  of  Appeals  having  no  jurisdiction  to 
review  the  decision  of  the  question  by  this  court — while,  on 
the  other  hand,  if  a  new  trial  be  granted,  defendants  will 
hiive  still  another  chance  before  the  jury. 

Tli^e  question  suggested  by  the  ingenious  counsel  for  de- 
fendants that  plaintiff  is  estopped,  by  adoption  of  the  verdict, 
from  challenging  its  validity,  might  be  worthy  of  consider- 
ation, if  the  facts  he  recites  were  before  us.  But,  upon  the 
record,  it  only  appears  that  plaintiffs  counsel  entered  judg- 
ment— a  step  necessary  to  perfect  an  appeal  from  it ;  that  he 
did  appeal  from  it ;  and  that  he  promptly  impugned  the  ver- 
dict for  inadequacy  of  damages  and  repugnancy  to  the  law 
and  the  evidence. 

It  is  unnecessary  to  discuss  the  propositions  that  a  party 
may  appeal  from  an  unsatisfactory  judgment  in  his  own 
favor,  and  may  concurrently  attack  the  judgment  for  error 
of  law  by  the  court,  and  the  verdict  for  error  of  fact  by  the 
jury. 

The  judgment  should  be  reversed  and  a  new.trial  awarded, 
costs  to  abide  the  event  (^Bobbins  v.  S,  R,  Co.^  7  Bosw.  1.) 

J.  F.  Daly,  Ch.  J.,  and  Bisohopf,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event* 

28 
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Herman  Seidman,  Plaintiff,  agaitM  Agitbb  Gbib  «l  al^ 

Defendants* 

[Special  Term.] 

pecided  December  3d,  1800.) 

The  aoBwer  In  an  action  to  foreclose  a  purchase  money  mortgage  did  not 
deny  the  allegations  of  the  complaint,  bnt  all^^ed  that  plalntiiPs  conTey** 
ance  of  the  premises  to  defendant  was  by  a  full  covenant  wananty  deed, 
and  that  there  was  outstanding  a  paramount  title  to  part  of  the  premises; 
but  it  admitted  that  defendant  had  entered  into  possession;  and  there 
was  no  claim  that  she  liatl  1>een  evicted  or  disturbed,  or  that  plaintiff  was 
not  wholly  solvent.  Held^  that  the  answer  should  be  stricken  out  as 
frivolous;  the  question  of  title  could  not  be  tried  in  such  an  action. 

Allegations  of  fraud  made  in  a  pleading  on  information  and  belief,  without  a 
statement  of  facts  on  which  such  belief  is  founded,  are  insufficient. 

Motion  to  strike  out  an  answer  as  friyolons. 

The  facts  are  stated  in  the  opinion. 

George  HaaSj  for  the  motion. 

i>.  K.  Schuster,  opposed. 

BooKSTAYER,  J. — The  motion  is  to  stiike  out  an  answer 
as  frivolous,  and  for  judgment.  An  action  is  brought  to 
foreclose  a  purcliase  money  mortgage.  The  answer  in  ques- 
tion admits  the  making  of  the  mortgage,  and  default  in  pay- 
ing the  instalments  due.  None  of  the  material  allegations  of 
the  complaint  are  denied,  unless  it  be  the  execution  of  the 
bond,  which  must  be  thi*ough  inadvertence ;  but  this  is  cured, 
because,  in  setting  up  the  affirmative  defense  in  the  answer, 
the  execution  of  the  bond  is  expressly  averred.  The  defend- 
ant alleges  as  a  defense  that  plaintiff  conveyed  the  premises 
to  her  by  a  full  covenant  warranty  deed,  and  avers  facts  to 
show  that  the  deed  did  not  convey  the  fee  of  the  whole  prem- 
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ises,  but  that  there  was  a  paramount  title  to  one-fourth  of  it 
in  one  Annie  Metzger  at  the  time  of  the  conveyance.  She 
admits  that  she  lias  entered  into  the  possession  of  the  prem- 
ises, and  there  is  no  claim  that  she  has  not  continued  to  be 
and  is  not  now  in  undisturbed  possession  of  them.  She  has 
neither  been  evicted  nor  disturbed  in. her  possession,  nor  has 
any  adverse  action  been  commenced,  as  far  as  appears  from 
the  pleadings.  No  one  has  asserted  or  claimed  a  paramount 
title  or  a  right  to  the  possession,  nor  is  it  maintained  that  the 
plaintiff  is  not  wholly  solvent. 

In  Abbott  V.  Allen  (2  Johns.  Ch.  519),  Allen,  with  his  son, 
gave  a  deed  in  fee,  with  covenants  for  seisin  in  fee,  with  right 
to  convey,  for  quiet  enjoyment,  and  against  incumbrances,  and 
with  a  general  warranty.  A  purchase  money  mortgage  was 
given  for  a  part  of  the  consideration.  Believing  title  to  have 
failed,  Abbott  filed  a  bill,  iu  which  he  set  forth  the  facts,  and 
alleged  the  defect  of  the  title,  and  prayed  that  the  defendant 
should  perfect  the  title,  or  pay  the  plaintiff  the  deficiency, 
and  be  enjoined  in  the  meantime  from  all  proceedings  on  the 
bond  and  mortgage,  and  an  ex  parte  injunction  was  granted, 
and  the  defendant  moved  to  dissolve  it  on  the  facts,  and  that 
motion  prevailed  ;  the  chancellor  ssiying :  ^'  This  case  comes 
within  the  general  doctrine  declared  in  Bumpus  v.  Platner^ 
that  a  purchaser  of  land  who  is  in  possession  cannot  have  re- 
lief here  against  his  contract  to  pay  on  the  mere  ground  of 
defect  of  title,  without  a  previous  eviction.  ...  It  would 
lead  to  the  greatest  inconvenience,  and  perhaps  abuse,  if  a 
purchaser  in  the  actual  enjoyment  of  land,  and  when  no  third 
person  asserts  or  takes  any  measures  to  assert  a  hostile  claim, 
can  be  permitted,  on  suggestion  of  a  defect  or  failure  of  title, 
and  on  tlie  principle  of  quia  timet^  to  stop  the  payment  of 
the  purchase  money,  and  all  proceedings  at  law  to  recover  it. 
Can  this  court  proceed  to  tiy  the  validity  of  the  outstanding 
claiim  in  the  absence  of  the  party  in  whom  it  is  supposed  to 
reside,  or  must  he  be  brought  into  court  against  his  will  to 
assert  or  renounce  a  title  which  he  never  assei*ted,  and  per* 
haps  never  thought  of  ?  " 

I£  such  a  state  of  facts  was  insufficient  to  maintain  an 


486  COURT  OF  COMMON  PLEAS. 

Seidman  v.  Oeib. 

action  where  it  was  possible  to  bring  in  a  party  supposed  to 
have  the  advei*se  claim  or  title,  it  certainly  is  not  good  as  a 
defense  where  the  right  of  the  third  party  must  be  determined 
without  the  possibility  of  bringing  him  into  the  action  ;  and 
this  doctrine  has  been  subsequently  affirmed  (Leggett  v.  Afc- 
Carty,  8  Edw.  Ch.  124 }  Bankz  v.  Walker^  2  Sandf.  Ch.  844 ; 
Miller  v.  Avery ^  2  Barb.  Ch.  682 ;  JEdwards  v.  Bodine^  26 
Wend.  109  ;  Griffith  v.  Kempshall,  Clarke  Ch,  571 ;  Piatt  v. 
CHlchrist^  8  Sandf.  118 ;  Farnham  v.  Botchkiss^  *  41  N.  Y.  9 ; 
Parkinson  v.  Jacobean^  13  Hun  817,  affirmed  «w6  nom.  Parkin^ 
son  V.  Sherman,  74  N.  Y.  88). 

An  action  was  brought  in  the  Supreme  Court  by  the  de- 
fendant herein  against  the  plaintiff  herein  to  compel  the  de- 
fendant in  that  action  (being  the  plaintiff  in  this  action)  to 
accept  a  reconveyance  of  the  premises,  and  to   repay  the 
plaintiff  the  purchase  price,  and  to  cancel  the  purchase  money 
mortgage,  alleging  the  same  facts  in  the  complaint  which  are 
set  forth  in  the  answer  herein  as  a  defense.     The  action  in 
this  court  for  the  foreclosure  of  the  mortgage  having  been 
commenced  afterwards,  an  order  was  asked  for  in  the  Supreme 
Court  restraining  the  defendants  in  that  action  from  proceed- 
ing with  the  action  in  this  court  to  foreclose  the  mortgage,  and 
the  learned  judge  before  whom  the  motion  was  made  enter- 
tained the  same  view  of  law  that  I  have  above  expressed,  and 
denied  the  motion,  which  I  think  is  a  substantial  adjudication 
of  the  question  between  the  parties  to  this  action,  and  would 
be  conclusive  for  this  motion  but  for  the  fact  that,  since  such 
decision,  and  since  the  making  and  the  arguments  of  the  pres- 
ent motion,  the  defendant  has  served  an  amended  answer,  in 
which  she  attempts  to  change  the  whole  character  of  the  de- 
fense to  one  of  fraud.     The  allegatic^ns  in  respect  to  such 
fraud  clearly  show  that  the  facts   en  which  the  defendant 
founds  it  were  fully  within  her  knoM^ledge  at  the  time  of  com- 
meucing  the  action  in  the  Supreme  Court,  and  consequently 
she  must  hare  known  of  them  when  she  interposed  her  origi- 
nal defense  in  this  action ;  and  I  cannot  avoid  the  conclusion 
that  they  were  set  up  solely  in  consequence  of  the  refusal  of 
the  Supreme  Court  to  enjoin  the  prosecution  of  this  actiont 
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and  for  tlie  purpose  of  delay.  Besides,  all  this  is  alleged 
upon  information  and  belief,  and  no  facts  on  whicli  such  a 
belief  is  founded  are  stated.  Such  allegations  are  insufficient 
(Kay  V.  Whittaker^  44  N.  Y.  665).  I  think  the  answer  is  in- 
terposed for  delay  merely,  and  should  be  treated  as  a  nullity 
(Allen  V.  Campion^  8  How.  Pr.  261 ;  Vanderbilt  v.  Sleeker^  4 
Abb.  Pr.  289). 

I  therefore  think  the  motion  should  be  granted,  with  cost^. 

Motion  granted,  with  costs. 


Ellen  Cabteb,  Respondent,  agaimt  Maby  Anderson  et  al^ 

Appellants. 

(Decided  December  18th,  1890.) 

Plaintiff,  daiming  title  to  a  store  under  a  bill  of  sale  executed  by  a  former 
owner  thereof,  since  deceased,  brought  summary  proceedings  to  recover 
possession  of  it,  against  the  deceased  owner's  sister,  who  was  deceased^B 
next  of  kin,  and  against  her  son.  It  appeared  that  the  mother  had  refused 
to  send  her  son  to  open  the  store  for  plaintiflT,  and  had  said  that  any  one 
who  attempted  to  go  into  the  store  by  force  would  be  arrested;  and  that 
the  son  had  been  employed  in  the  store  by  such  former  owner  until  his 
death,  and  thereafter,  having  no  knowledge  of  plaintlfTs  title,  had  entered 
the  premises  by  means  of  a  key  given  him  by  deceased,  in  order  to  care  for 
the  property;  and  then,  discovering  that  plain tilf  had  entered  the  prem- 
ises, he  had  placed  a  padlock  on  the  door  to  protect  the  property;  and 
there  was  nothing  more  to  show  detainer  by  him,  except  a  mere  refusal  to 
give  plaintiff  the  key  or  to  open  the  premises.  Heldy  that  as  no  violence 
or  threats,  tending  directly  to  create  a  breach  of  the  peace,  were  shown, 
there  was  no  forcible  entry  or  forcible  detainer  for  which  summary  pro- 
ceedings could  be  maintained  under  Code  Civ.  Pro.  §  2233. 

Appeal  from  a  final  order  of  the  District  Court  in  the  City 
of  New  York  for  tha  Seventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Roe  ^  Maeklin^  for  appellants. 

William  P^  Burr  and  Samuel  Mutter ^  for  respondent. 
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BooKSTAYBB,  J. — The  action  was  brought  by  the  respoud- 
ent  for  the  forcible  entry  and  detainer  of  the  store  in  question 
by  the  appellants. 

A  forcible  entry  and  detainer  is  a  violent  taking  and  keeping 
possession  by  one  of  any  lauds  and  teuements  occupied  by 
another,  by  means  of  threats,  force,  or  arms,  and  without  au- 
thority of  law.  It  is  essentially  an  action  to  protect  the 
actual  possession  of  real  estate  against  unlawful  and  forcible 
invasion,  to  remove  occasion  for  acts  of  violence  in  defending 
such  possession,  and  to  punish  breaches  of  the  peace  committed 
in  the  entry  upon  .or  the  detainer  of  real  property  (8  Am. 
&  Eng.  Encyc.  of  Law  p.  102,  and  cases  cited). 

This  remedy  at  common  law  is  purely  criminal  in  its  nature^ 
but  under  our  statutes  it  has  been  made  a  civil  remedy  as  well, 
the  sole  object  of  which  is  to  regain  a  possession  which  has 
been  invaded,  and  the  only  judgment  which  can  be  rendered 
in  the  civil  action  is  that  plaintiff  has  restitution  of  the  prem- 
ises of  which  he  has  been  unlawfully  deprived.  The  only 
questions  to  be  tried  are  whether  or  not  the  plaintiff  was 
lawfully  or  peaceably  in  possession  of  the  premises  sought  to 
be  recovered,  and  whether  or  not  the  defendant  unlawfully 
entered  or  forcibly  detained  the  same.  Neither  the  right  of 
entry  or  the  right  of  possession  is  involved  in  the  issue 
(^Carter  v.  Newbold,  7  How  Pr.  166;  Kelly  v.  Sheehy,  60 
How.  Pr.  489 ;  Better  v.  Cardwell^  29  Mo.  72 ;  Beaitcamp  y, 
Morris,  4  Bibb.  [Ky.]  812). 

In  this  case  I  do  not  think  it  is  necessary  to  determine 
whether  or  not  the  plaintiff  was  ever  lawfully  possessed  of 
the  premises  in  question,  as  I  think  it  clear  from  the  evidence 
that  neither  of  the  defendants  was  guilty  of  either  a  forcible 
entry  or  a  forcible  detainer.  As  before  stated,  in  order  to 
constitute  either  a  forcible  entry  or  detainer,  it  is  necessary 
that  some  violence  or  force  should  be  used  tending  directly 
to  create  a  breach  of  the  peace  (^People  v.  Fields,  1  Lans. 
222 ;  People  v.  Carter,  29  Barb.  208).  If  none  was  used 
this  proceeding  cannot  be  sustained. 

As  far  as  Mrs.  Anderson  is  concerned,  there  is  no  proof 
that  she  ever  entered  the  store  in  question  by  force  or  other- 
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wise,  or  authorized  any  other  person  on  her  behalf  to  do  so. 
Neither  did  she  do  anything  or  cause  anything  to  be  done, 
which  prevented  the  plaintiff  from  taking  possession  of  the 
premises.  The  utmost  that  can  be  said  of  her  is,  that  when 
asked  to  send  her  son  to  open  the  store  for  plaintiff  she  re- 
fused to  do  so ;  but  a  mere  refusal  to  give  possession  unless 
put  out  by  law  does  not  constitute  an  unlawful  detainer 
(Johnson  v.  West^  41  Ark.  635 ;  Hoffman  v.  Harrington^  22 
Mich.  52).  The  mere  statement  by  her  that  any  one  who 
attempted  to  go  into  the  store  by  force  would  be  arrested  does 
notamouut  to  a  threat  tending  to  create  a  breach  of  the  peace. 
As  far  as  William  Anderson  is  concerned,  it  appeal's  that 
he  was  a  nephew  of  Patrick  J.  Kennedy,  the  former  owner 
of  the  store,  through  whom  the  plaintiff  claims  title  under  a 
bill  of  sale;  that  he  had  been  employed  by  Kennedy  as  a  bar- 
keeper for  more  than  a  year  prior  to  such  bill  of  sale ;  that  he 
had  never  been  informed  by  him  of  the  bill  of  sale  or  any 
transfer  of  the  property,  and  that  he  was  retained  in  his  em- 
ployment up  to  the  day  of  his  death ;  that  he  had  a  key  to 
the  store  given  to  him  by  Kennedy,  with  the  right  to  use  the 
same,  which  had  never  been  revoked ;  that  the  license  for  the 
place  was  in  Anderson's  name  ;  and  that  Mi*s.  Andersoii,  his 
mother,  was  the  next  of  kin  of  the  deceased.  The  latter  fact, 
however,  I  regard  as  of  but  little  consequence.  It  is  sufficient 
that  he  was  in  the  employment  of  the  apparent  owner  of  the 
store  at  the  time  of  the  latter's  death,  to  warrant  him  in  con- 
tinuing in  possession  and  guarding  his  master's  property 
until  the  true  owner  should  appear  and  take  possession.  It 
would  be  intolerable  to  hold  that  a  servant  would  be  released 
from  all  responsibility  or  care  of  the  master's  goods  immedi- 
atly  on  his  death,  although  the  latter  fact  may  dissolve  the 
relation  theretofore  existing  between  master  and  servant. 
The  entry  which  he  made  upon  the  premises  was  quietly 
done,  without  force  or  threats,  by  using  the  means  of  entrance 
which  the  master  had  given  him,  and  apparently  solely  f(  r 
the  purpose  of  looking  after  the  store  and  its  contents,  and 
feeding  the  cats  that  were  on  the  premises ;  and  this  certainly 
could  not  constitute  a  forcible  entry.     When  he  discovered 
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that  the  premises  had  been  entered  by  the  plaintiflF,  and  after 
she  had  quietly  left  the  same,  he  placed  a  padlock  upon  the 
door,  in  ignorance  of  the  plaintiff's  claim,  and,  as  I  judge 
from  the  evidence,  solely  for  the  purpose  of  protecting  the 
property,  which,  under  the  ciixsumstances  of  the  case,  I  think 
it  was  his  duty  to  do. 

The  testimony  leaves  it  in  grave  doubt  whether  he  was 
ever  applied  to  by  any  one  on  behalf  of  the  plaintiff  to  give 
her  a  key  to  the  premises  or  to  open  the  same  for  her.  At 
most  his  acts  in  that  respect  amounted  to  a  mere  refusal,  and 
as  before  shown  this  is  not  sufficient  to  sustain  such  an 
action. 

The  only  force  or  threats  that  were  used  by  any  one  to 
prevent  the  plaintiff  from  taking  possession  of  the  store  or  to 
keep  her  out  of  the  same,  were  by  the  police  in  the  interest 
of  the  public  peace,  and  it  is  not  shown  that  either  of  the  de- 
fendants had  any  agency  in  inducing  them  to  use  this  force 
or  these  threats. 

The  person  in  actual  possession  at  the  lime  of  the  trial  was 
Mr.  Thomas  P.  Wallace,  who,  after  the  commencement  of  the 
action,  together  with  Mi*s.  Anderson,  had  been  appointed  ad- 
ministrator of  the  estate  of  Kennedy,  and  who  had  quietly  and 
peaceably  obtained  such  possession  ;  but  he  was  not  made  a 
party  to  this  action. 

The  defendants  first  answered  denying  the  forcible  entry 
and  detainer,  and  afterwards  put  in  an  amended  answer  which 
omitted  to  make  such  denial,  and  a  motion  was  made  for  a 
final  order  on  that  account ;  but  it  was  denied  by  the  justice 
and  the  case  was  tried  as  if  there  had  been  such  a  denial ;  and 
upon  the  facts  as  before  stated  I  think  the  justice  erred  in 
making  the  final  order  he  did,  and  that  the  same  should  be 
revei-sed  with  costs  of  this  appeal;  but  under  the  circum- 
stances I  do  not  see  how  we  can  award  restitution. 

Allen,  J.,  concurred. 

Final  order  re  veiled,  with  costs. 


NEW  YORK— JANUARY,  1891.  441 


Barron  v.  Tost. 


HiTOH  J.  Babbok,  Respondent,  against  FEBKAiinx)  Yost, 

Appellant,  et  al. 

(Decided  January  6th,  1891.) 

The  facts  that  a  contract  was  made  by  one  of  the  parties  to  it  under  a  name 
containing  the  designation  '*  &  Co.,"  not  representing  an  actual  partner, 
and  that  such  party  carries  on  business  under  that  name  in  violation  of 
section  863  of  the  Penal  Code,  are  not  a  defense  to  an  action  by  such  party 
on  the  contract,  unless  credit  was  given  to  him  and  reliance  placed  on  such 
false  designation. 

Appeal  from  an  order  of  this  court. 

The  action  was  brought  bj  plaintiff  Hugh  J.  BaiTon  against 
Fernando  Yost  and  another  to  foreclose  a  mechanic's  lien. 
Defendant  Yost  moved  at  Special  Term  for  leave  to  serve  an 
amended  answer,  setting  up  that  the  contract  for  doing  the 
work  and  furnishing  the  materials  alleged  in  the  complaint 
was  made  bj  the  plaintiff  under  the  name  of  ^^  H.  J.  Barron 
&  Co.,"  which  name  was  fictitious,  in  that  there  was  no  actual 
partner  or  partners  represented  by  the  designation  "  &  Co.," 
and  that  plaintiff  was  carrying  on  business  under  said  ficti- 
tious name  in  violation  of  section  868  of  the  Penal  Code. 
The  motion  was  denied,  and  from  the  order  entered  thereon 
defendant  Yost  appealed. 

Eugene  JT.  Sachett^  for  appellant. 

Frank  M.  Avery  and  Edgar  J.  Phillips^  for  respondent. 

J.  F.  Daly,  Ch.  J. — In  the  case  of  Lane  v.  Arnold  (11  Daly 
298),  following  the  current  of  decision  in  the  courts  of 
original  jurisdiction  in  this  state,  we  held  that  persons  vio- 
lating the  statute  of  1833  by  doing  business  in  the  name  of  a 
party  not  a  member  of  the  firm,  lost  the  right  to  recover  for 
goods  sold  by  them  in  that  name,  for  although  there  was  only 
a  technical  violation  of  the  statute,  a  wrongful  intent  must 
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be  inferred  from  the  intentional  doing  of  the  wrongful  act; 
but  in  view  of  the  observation  in  Wood  v.  Urie  It.  B.  Co. 
(72  N.  Y.  198),  that  the  object  of  the  act  of  1838  was  "  to 
prevent  persons  from  obtaining  credit  on  the  strength  of  a 
name  that  has  been  witiidrawn  or  which  they  have  no 
authority  to  use,"  we  allowed  an  appeal  to  the  Court  of 
Appeals  (the  case  having  come  to  us  from  the  Marine  Court, 
now  the  City  Court),  in  order  that  the  court  of  last  resort 
*'  might  apply  the  law  in  a  more  liberal  spirit,"  we  not  feeling 
at  liberty  to  place  a  construction  upon  the  statute  which 
would  save  persons  violating  the  law,  even  innocently,  from 
the  consequences  of  their  lapse  from  strict  conformity  to  its 
provisions. 

In  a  case  decided  shortly  after,  Gat/  y.  Siehold  (97  N.  T. 
472),  in  the  court  of  last  resort,  it  was  held  that  the  statute 
was  highly  penal,  should  be  strictly  construed,  and  that  a  case 
is  outside  the  statute,  though  within  the  letter,  if  not  within 
the  intention  of  the  statute  ;  that  the  puipose  of  the  statute 
was  to  protect  persons  giving  credit  to  the  fictitious  firm  on 
the  faith  of  the  fictitious  designation,  and  wiis  not  needed  for 
the  protection  of  those  who  obtained  credit  from  such  a  firm ; 
and  although  in  that  particular  case  it  was  found  thiit  the 
defendant  knew  who  actually  constituted  the  firm  and  con- 
sciously transacted  the  business  with  them  in  their  true 
names,  and  it  might  well  be  said  that  the  statute  was  not  even 
in  form  violated,  yet  the  coui*t  plaeed  its  decision  on  the 
ground  that  ^^  no  credit  was  given  to  and  no  reliance  placed 
upon  the  false  designation,  and  in  fact  no  credit  whatever 
was  given  to  the  plaintiff."  It  was  also  added  that  all  the 
parties  to  the  transaction  knew  who  the  real  parties  were  and 
no  person  was  deceived  and  there  was  no  possibility  that  any 
of  the  parties  could  be  imposed  upon  or  harmed  by  the  false 
designation. 

This  decision  establishes  the  rule  that  it  is  not  every  case  of 
transacting  business  under  a  fictitious  name  that  is  within  the 
statute,  but  that  to  make  the  act  illegal  it  must  appear 
that  credit  was  given  to  and  reliance  placed  upon  the 
false  designation  and  that  credit  was  given  to  the  pei'son  or 


NEW  YORK— JANUARY,  1891.  448 

Matter  of  Bryoe. 

persons  using  the  false  designation.  In  the  case  before  us 
the  proposed  defense  merely  alleges  the  use  of  the  fictitious 
name  by  the  plaintiff  in  doing  the  work  for  the  defendant  and 
furnishing  tlie  materials  and  in  making  the  contract  therefor, 
and  the  carrying  on  of  the  business  by  plaintiff  under  the 
fictitious  name,  and  that  therefore,  the  contract  entered  into 
by  defendant  with  him  was  illegal  and  void.  These  facts 
alone,  if  proved,  would  constitute  no  defense  under  the  case 
quoted,  and  the  motion  to  amend  the  answer  by  setting  them 
up  was  properly  denied. 
The  order  appealed  from  should  be  affirmed,  with  costs. 

BiSGHOFF  and  Pryob,  J  J.,  concurred. 

Order  affirmed,  with  costs. 


In  the  Matter  of  the  General  Assignment  of  Chables  S. 
Bbyce  to  Fbakcis  O.  Boyd  for  Benefit  of  Creditors. 

(Decided  January  5th,  1801.) 

Under  the  provisions  of  chapter  5aS  of  Laws  of  1887  that,  in  all  general  as* 
signments  for  benefit  of  creditors,  any  preference  (other  than  for  wages, 
etc. ),  shall  not  be  valid  except  to  the  amount  of  one-third  in  value  of  the 
assigned  estate  left  after  deducting  such  wages,  etc.,  and  costs,  etc.,  and 
should  said  one-third  of  the  assets  be  insufficient  to  pay  in  full  the  pre- 
ferred c'aims  to  which  they  were  applicable,  then  said  assets  shall  be  ap* 
plied  to  the  payment  of  the  same  pro  rata,  if  different  classes  of  pre- 
ferences are  created  by  an  assignment,  the  whole  of  such  one-third  of  the 
net  assets  may  be  applied  to  the  first  preferred  claim,  although  insufficient 
to  pay  such  claim  in  full;  as  the  only  limitation  intended  by  the  act  is  the 
restriction  of  the  quantity  of  the  debtor^ s  estate  which  he  may  apply  to 
claims  preferred  by  him. 

Appeal  from  an  order  of  this  court. 

Application  for  confirmation  of  the  report  of  a  referee  on 
the  accounting  of  Francis  O.  Boyd  as  assignee  for  benefit  of 
creditors  of  Charles  S.  Bryce.    The  order  made  thereon, 
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confirming  the  report,  directed  the  assignee  to  apply  one- 
third  of  the  net  assets  towards  the  payment  of  a  claim  of 
Ross  &  Kearney,  which  was  tlie  claim  first  preferred  in  the 
assignment.  From  that  portion  of  the  order,  William  A. 
Bryce,  another  preferred  creditor,  appealed. 

William  D.  Veeder^  for  appellant. 

John  H.  V.  Arnold^  for  Ross  &  Kearney,  respondents. 

BiSGHOFF,  J. — The  sole  question  to  be  determined  on  this 
appeal  is  as  to  the  right  of  the  court,  under  the  provisions  of 
the  Laws  of  1887,  chapter  508,  to  dii'ect  the  application  of 
one-third  of  the  net  assets  of  the  assigned  estate  towards  the 
payment  of  th^  claim  of  the  first  preferred  ci*editor,  where 
the  assignment  creates  several  classes  of  preferences,  and 
such  one-third  of  the  net  assets  is  insufficient  to  pay  the  first 
preferred  claim  in  full.  The  language  of  the  statute  referred 
to  is  as  follows:  ^'§  30.  In  all  general  assignments  of  the 
estates  of  debtors  for  the  benefit  of  creditors  hereafter  made, 
any  preference  created  therein  (other  than  for  the  wages  or 
salaries  of  employes  under  chapter  three  hundred  and  twenty- 
eight  of  the  laws  of  eigliteen  hundred  and  eighty-four  and 
chapter  two  hundred  and  eighty-three  of  the  laws  of  eighteen 
hundred  and  eighty-six)  shall  not  be  valid  except  to  the 
amount  of  one-third  in  value  of  the  assigned  estate  left  after 
deducting  such  wages  or  salaries,  and  the  costs  and  expenses 
of  executing  such  trust;  and  should  said  one-third  of  the 
assets  of  the  assignor  or  assignors  be  insufficient  to  pay  in 
full  the  preferred  claims  to  which,  under  the  provisions  of 
this  section,  the  same  are  applicable,  then  said  assets  shall  be 
applied  to  the  payment  of  the  same  pro  rata  to  the  amount  of 
each  of  said  preferred  claims." 

However  much  the  practice  of  debtors  in  failing  circum- 
stances to  give  preference  in  payment  to  some  creditors  to  the 
exclusion  of  others,  by  assignments  for  the  benefit  of  creditoi'S, 
may  be  condemned,  the  common  law  right  to  make  such  pref- 
erences has  always  been  conceded  to  exist  (^Rigg%  v.  Murray^ 
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2  Johns.  Ch.  665;  Grover  v.  Wakeman^  11  Wend.  187; 
Boardman  v.  Halliday^  10  Paige  228 ;  Goodrich  v.  Dotvns,  6 
Hill  488 ;  Webb  v.  I>agget,  2  Barb.  9 ;  Bamet/  v.  Oriffen,  2 
N.  Y.  865 ;  Nicholson  v.  Leavitt,  6  N.  Y.  610).  And  any 
statutory  interference  with  such  right  must,  therefore,  be 
strictly  construed  (^Taylor  v.  Mayor ^  etCy  82  N.  Y.  10). 

Thus,  in  the  consideration  of  the  limitations  upon  the  debt- 
or's right  to  apply  his  property  towards  the  payment  of  pre- 
ferred claims,  contained  in  chapter  503,  Laws  of  1887,  only 
that  which  may  be  fairly  deemed  to  have  been  the  intendment 
of  the  legislature  by  the  strictest  intei*pretation  of  the  statute 
should  be  held  applicable ;  and  all  rights  not  abrogated  in 
express  terms,  or  by  necessary  implication,  must,  therefore, 
be  regarded  as  still  subsisting. 

It  is  apparent  from  a  careful  and  unbiased  reading  of  the 
statutory  provision  above  referred  to,  that  the  only  limitation 
intended  was  to  restrict  the  quantity  of  the  debtor's  estate 
which  he  may  desire  to  apply  in  pa}'ment  of  the  claims  of 
creditors  preferred  by  him,  and  that  the  common-law  right  of 
the  debtor  to  create  distinct  classes  of  preferred  creditors,  and 
to  provide  that  his  assets  shall  be  applied  towards  the  payment 
of  one  class,  in  preference  to  an  inferior  class,  is  in  no  sense 
disturbed.  That  is  to  say,  notwithstanding  the  statutory 
provisions  above  referred  to,  the  debtor  may  still  direct  the 
application  of  one-third  of  the  net  assets  towards  the  payment 
of  the  claim  of  one  preferred  creditor,  l>efore  such  assets  shall 
be  applicable  to  the  payment  of  the  claim  of  a  second  or  third 
preferred  creditor. 

The  language,  ^^any  preference  shall  not  be  valid,  except 
to  the  amount  of  one-third  in  value  of  the  assigned  estate," 
is  equivalent  to  saying  that  one-third  of  the  assigned  estate 
may  be  applied  towards  the  payment  of  any  preferred  claim. 
The  subsequent  provision  that,  in  the  event  that  said  one- 
third  of  the  assets  shall  be  insufficient  to  pay  the  preferred 
claims  in  full  then  said  assets  shall  be  applied  to  the  payment 
of  the  preferred  claims  pro  rata^  has  reference  only  to  the 
case  where  such  preferred  claims  belong  to  the  same  class, 
and  are  equally  preferred  in  the  order  in  wliich  the  one-third 
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of  the  net  assets  are  directed  to  be  applied,  but  does  not  con- 
tain any  inhibition  upon  the  debtor  to  direct  the  order  or 
manner  in  which  so  much  of  his  assets  as  may  be  properly 
applicable  for  that  purpose  shall  be  distributed  among  his 
preferred  creditors. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

J.  F.  Dalt,  Ch.  J.,  and  Pbyob,  J.,  concurred. 
Order  affirmed,  with  costs. 


Geobob  W.  Copley  et  aZ.,  Respondents,  against  Ameua  C. 

Hat,  Appellant,  et  al. 

(Decided  January  5th,  1S91.) 

Under  the  provision  of  the  mechanic's  lien  act  of  18S5  for  the  discharge  of  a 
mechanic's  lien  on  the  filing  of  a  bond  *'  conditioned  for  the  payment  of 
any  judgment  which  may  be  rendered  against  the  property  *'  (Laws  18S5, 
c.  342,  §  24,  subd.  6),  it  is  not  necessary,  in  an  action  on  such  a  bond,  that 
the  owner  of  the  premises  should  be  made  a  defendant,  and  a  judgment  of 
foreclosure  and  sale  rendered  ;  a  recovery  may  be  had  on  the  bond  if  the 
plaintiff  shows  himself  entitled  imder  the  act  to  a  lien  which,  but  for  the 
filing  of  the  bond,  would  be  enforced  against  the  property. 

In  an  action  to  foreclose  a  mechanic's  lien,  in  which  the  owner  of  the  prop- 
erty was  made  a  defendant,  the  complaint  set  forth  a  good  cause  of  action 
for  such  foreclosure,  and  also  averred  the  filing  by  another  defendant,  one 
of  the  contractors  for  the  building  on  which  the  lien  was  claimed,  of  '*  his 
bond  for  twice  the  amount  of  the  plaintiffs*  claim  or  lien  herein."  HieZcf, 
that  this  did  not  show  a  discharge  of  the  lien,  under  the  provision  above 
cited,  which  requires  that  the  court  shall  fix  or  direct  the  amount  of  the 
bond  and  that  the  sureties  shall  be  approved  and  an  order  made  thereon  by 
the  court  or  judge  dischai^ging  the  lien;  and  that  therefore  a  demurrer  by 
the  owner  to  the  complaint,  on  the  ground  that  it  stated  no  cause  of  action 
as  against  her,  was  properly  overruled. 

Appeals  from  an  order  of  this  court  oyerruling  a  demar- 
rer  to  a  complaint  and  directing  judgment  thereon  with  costs, 
and  from  an  order  denying  a  motion  to  re-settle  the  judgment* 
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The  facts  are  stated  iu  the  opinion* 

William  H.  Amoux  and  Edivard  Marshall  Qrout^  for 
appellant* 

William  A.  Crowe^  for  respondents. 

J.  F.  Daly,  Ch,  J. — This  is  an  action  to  foreclose  a  me- 
chanic's lien  filed  on  December  8th,  1888,  against  the  defend- 
ant Amelia  C.  Hay,  as  owner,  Mull  &  Fromer,  contractors, 
and  Bowera  &  Vreeland,  sub-contractors,  by  the  plaintiffs,  who 
furnished  materials  to  Bowera  &  Vreeland  for  the  carpenter 
work  upon  the  premises  in  question.  The  complaint  alleges 
the  facts  necessary  in  an  action  to  foreclose  a  mechanic's  lien 
under  the  act  of  1885  (Laws  1885,  c.  342),  and  alleges  ia 
addition  that  on  January  11th,  1889,  the  defendant  Mull  filed 
his  bond  for  twice  the  amount  of  the  plaintiffs'  claim  or  lien 
herein  in  the  clerk's  office  of  the  City  and  County  of  New 
York.  Mi's.  Ilay,  the  owner,  is  made  a  party  defendant,  and 
it  is  demanded  that  it  be  adjudged  that  plaintiffs  acquired,  a 
valid  lien  upon  the  premises  and  have  alien  on  said  bond  and 
that  defendants  and  all  persons  claiming  under  them  be  fore- 
closed, and  the  premises  be  sold,  and  the  plaintiffs  be  paid 
the  amount  of  their  lien  from  the  proceeds.   . 

Mrs.  Hay,  the  owner  of  the  premises,  demurs  to  the  com- 
plaint on  the  ground  that  it  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action  against  her.  Her  demurrer  was 
overruled.  She  appeals,  and  both  sides  have  argued  the  case 
as  one  presenting  for  decision  the  question  whether,  when  a 
bond  is  filed  to  discharge  a  mechanic's  lien,  as  provided  by 
sub-division  6,  section  24  of  the  act,  an  action  of  this  char- 
acter can  be  maintained  and  the  owner  of  the  premises  made 
a  party  defendant,  and  judgment  of  foreclosure  and  sale  be 
demanded  and  rendered.  As  this  question  may  have  to  be 
ultimately  decided  in  the  case,  it  may  be  examined  now. 

The  mechanics'  lien  act  provides  as  follows : — "  Section  24. 
A  lien  may  be  discharged  as  follows  : —  •  •'  •  •  6.  By 
the  owner  of  the  premises,  person  or  persons,  fiim  or  firms. 
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corporation  or  corporations  against  whom  or  which  the  notice 
of  lien  is  filed,  executing  with  two  or  more  sufficient  sureties, 
who  shall  be  freeholders,  a  bond  to  the  clerk  of  the  count}"- 
where  the  premises  are  situated,  in  such  sum  as  the  court 
may  direct,  not  less  than  the  amount  claimed  in  said  notice, 
conditioned  for  the  payment  of  any  judgment  which  may  be 
rendered  against  the  property.  The  sureties  on  said  bond 
must  justify  in  at  least  double  the  sum  named  in  said  bond. 
A  copy  of  said  bond,  with  a  notice  that  the  sureties  will 
justify  before  the  court  or  a  judge  thereof,  at  t^e  time  and 
place  therein  named,  not  less  than  five  days  thereafter,  must 
be  served  on  the  claimant  or  his  attorney.  Upon  the  approval 
of  said  bond  by  the  court  or  a  judge  thereof,  an  order  dis- 
charging such  lien  may  be  made  by  the  court  or  a  judge 
thereof.'^  The  respondents  refer  to  the  provision  of  the 
section  and  subdivision  above  cited  declaring  that  the  bond 
^^  shall  be  conditioned  for  the  paymentof  any  judgment  which 
may  be  rendered  against  the  propeiiy,"  and  argue  that,  in 
order  to  obtain  the  right  to  enforce  the  bond,  they  must  have 
a  formal  judgment  of  foreclosure  against  the  property  and 
consequently  that  the  owner  of  the  premises  is  a  necessary 
party,  such  judgment  being  against  her  property. 

There  is  undoubtedly  an  inconsistency  between  the  absolute 
discharge  of  the  lien,  thus  releasing  the  owner  and  the  prem- 
ises from  it,  and  the  maintenance  of  an  action  against  such 
owner  and  the  property.  This  inconsistency  results,  it  is 
claimed,  from  the  legislative  enactment  that,  notwithstanding 
the  lien  is  discharged,  a  judgment  must  be  recovered  agsiinst 
the  property ;  and  that  the  words  of  the  act  "  conditioned  for 
the  payment  of  any  judgment  which  may  be  rendered  against 
the  property,*'  are  equivalent  to  "conditioned  for  the  payment 
of  any  judgment  which  shall  be  rendered  against  the  property." 
It  is  possible,  however,  to  construe  the  act  so  as  to  save  the 
owner  of  the  premises  which  have  been  discharged  from  a 
lien  by  the  filing  of  a  bond  by  a  third  party,  from  the  expense 
and  annoyance  of  a  lawsuit,  the  only  object  of  which  is  to 
enable  the  lienor  to  enforce  such  bond.  This  may  be  ac- 
complished by  regarding  the  sUitutory  provision  under  con- 
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sideration  as  requiring,  not  that  a  judgment  must  be  obtained 
against  the  property,  but,  that  the  lienor  shall  make  out  a 
case  which  but  for  the  filing  of  the  bond  >yould  have  entitled 
him  to  a  judgment  against  the  property.  If  we  read  the 
provision  as  if  it  stood  ^^  conditioned  for  the  payment  of  any 
judgment  recovered  by  the  lienor  in  an  action  in  which  judg- 
ment might  have  been  rendered  against  the  property  if  no 
bond  had  been  filed,'*  we  shall  not  be  unduly  importing  into 
the  enactment  anything  contrary  or  additional  to  its  pro^ 
visions,  but  shall  be  reading  it  in  the  light  of  the  evident 
intention  of  the  legislature. 

It  cannot  be  presumed  that  the  law-makers  intended  that 
after  the  property  had  been  discharged  from  the  lien  an  action 
against  the  owner  could  be  maintained  for  the  foreclosure  and 
sale  of  the  premises ;  and  as  suggested  by  respondents'  coun^ 
sel,  the  difficulty  can  be  avoided  by  reading  the  word  *^  may 
in  the  clause  in  question  in  its  natural  meaning  of  ^^  possible : 
thus,  *^  any  judgment  possible  to  be  rendered : "  amplified  to 
^^  any  judgment  to  which  the  property  otherwise  might  have 
been  liable."  We  must  give  the  statute  such  a  construction 
as  will  carry  into  effect  all  its  parts.  It  is  clearly  the  intisntion 
of  the  legislature  that  the  lien  shall  be  discharged  upon  the 
filing  of  the  bond.  It  is  equally  clear  that  no  recovery  shall 
be  had  upon  the  bond  unless  the  plaintiff  shows  that  he  had 
a  valid  lien  upon  the  premises  when  the  bond  was  filed ;  and 
if,  therefore,  we  construe  the  provision  in  question  as  requir- 
ing that  the  plaintiff  shall  in  his  action  upon  the  bond  show 
himself  entitled  under  the  mechanics'  lien  act  to  a  lien  which 
but  for  the  filing  of  the  bond  would  be  enforced  against  the 
property,  we  shall  be  satisfying  all  the  requirements  of  the 
statute  and  imposing  no  greater  obligation  upon  the  sureties 
thaan  that  which  they  assumed. 

In  the  present  case,  however,  it  does  not  appear  that  the 

proceedings  necessary  under  the  act  to  discharge  the   lien 

were  taken.     The  averment  in  the  complaint  is  "  That  on  the 

11th  day  of  January,   1889,  the  said   defendant  DeWitt  S. 

Mull,  filed  his  bond  for  twice  the  amount  of  the  plaintiffs' 

claim  or  lien  herein  in  the  clerk's  office  of  the  City  and 

29  ^ 
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County  of  New  York."  This  is  not  sufficient  to  discharge  the 
lien.  The  act  requires  that  the  court  shall  fix  or  direct  tlie 
amount  of  the  bond,  that  the  sureties  thereon  must  be 
approved  after  notice  of  justification,  and  that  upon  such 
approval  an  order  discharging  the  lien  may  be  made  by  the 
court  or  a  judge  thereof.  Until  such  order  is  procui*ed  the 
lien  is  not  discharged,  and  as  the  complaint  does  not  allege 
the  making  of  such  an  order  it  does  not  show  that  the  prop- 
erty or  the  owner  is  relieved.  For  this  reason  the  demurrer 
of  Mi-s.  Hay  is  not  well  taken.  The  complaint  as  it  stands 
sets  forth  a  good  cause  of  action  for  the  foreclosure  of  the 
plaintiffs'  lien,  and  as  owner  she  is  a  necessary  party  defendant. 
The  demurrer  was,  therefore,  properly  overruled,  and  the  judg- 
ment should  be  affirmed.  If  the  defendant  alleges  and  proves 
a  proper  discharge  of  the  lien  by  the  filing  of  a  bond  under 
the  act,  then  she  may  be  entitled  to  judgment  in  her  favor. 
Upon  the  pleading  before  us,  she  is  not. 
Judgment  and  order  appealed  from  affirmed,  with  costs. 

BisCHOFF  and  Pbyob,  J  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


Lewis  Cbager,   Respondent,   against  Robbbt  Reis,  Im* 
pleaded  with  Mobbis  A.  Ttnbebo,  Appellant 

(Decided  January  5th,  1891.) 

The  prestunption,  in  the  absence  of  evidence  as  to  the  time  of  delivery  of  a 
release  under  seal,  that  it  was  delivered  on  the  day  of  its  date,  is  not  over- 
come by  the  fact  that  the  acknowledgment  annexed  to  it  was  taken  on  a 
subsequent  day,  where  it  does  not  appear  that  the  person  who  executed  it 
had  possession  of  it  when  he  made  such  acknowledgment. 

Appeal  from  a  judgment  of  the  District  Court  in  the  Citj 
of  New  York  for  the  Seventh  Judicial  District. 
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The  facts  are  stated  in  the  opinioiu 

Sampter  ^  Bloamfield^  for  i^pellant. 

-BajfM  ^  Greenbaumj  for  respondent. 

BisCHOFF,  J. — This  was  an  action  brought  by  the  plainti£F 
against  Robert  Reis  and  M*  A.  Tynberg  to  recover  the  bal- 
ance due  for  goods  sold  and  delivered  by  the  firm  of  M. 
Schlessinger  &  Co.  to  the  defendants,  comprising  tlie  firm  of 
M.  A.  Tynberg  &  Co.,  the  plaintiff  claiming  under  an  alleged 
assignment  from  M.  Schlessinger  &  Co.  The  complaint 
alleged  the  copartnership  of  the  defendants  and  the  co- 
partuei-ship  of  Max  Schlessinger  and  Emile  Lux ;  that  Schles- 
singer &  Co.  sold  and  delivered  to  Tynberg  &  Co.  merchandise 
of  the  value  of  two  hundred  and  twenty-one  dollars  and  nine 
cents  ($221.09)  of  which  one  hundred  and  thirty-tWQ  dollara 
and  sixty-four  cents  ($132.64)  had  been  paid,  leaving  a  bal- 
ance of  eighty-eight  dolhii-s  and  forty-five  cents  (988,45)  with 
interest.  The  complaint  further  alleged  that,  prior  to  the 
oommencement  of  this  action,  Schlessinger  &  Co.  had  assigned 
the  claim  for  the  balance  due,  to  the  plaintiff.  The  defendant 
HAis  by  his  answer  did  not  controvert  the  allegations  of  co- 
partnership, and  he  wiis,  therefore,  precluded  upon  the  trial 
from  offering  any  testimony  in  contradiction  of  the  allegations 
in  the  complaint  that  the  defendants  were  copartners  under 
the  firm  name  of  M.  A.  Tynberg  &  Co.,  and  that  Max  Schles* 
singer  and  Emile  Lux  were  copartners  under  the  firm  name  of 
M.  Schlessinger  &  Co^  The  defendant  Reis  denied  all  other 
allegations  of  the  complaint,  and  as  a  particular  defense  as- 
serted that  prior  to  the  commencement  of  this  action  Schles- 
singer &  Co.,  for  valuable  consideration,  had  forever  released 
and  discharged  him  from  all  liability  upon  the  claim  in  suit. 
Upon  the  trial  one  Sigisniund  Tynberg,  a  son  of  the  defendant 
Tynberg,  was  called  as  a  witness  for  the  plaintiff,  and  testified 
that  he  was  the  manager  of  the  business  of  M.  A.  Tynberg  & 
Co. ;  that  he  kept  their  books ;  that  they  had  purchased  mer- 
chandise from  Schlessinger  &  Co.  to  the  amount  of  two  hun- 
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dred  and  twenty-one  dollars  and  nine  cents  ($221.09),  of 
which  only  the  sum  of  one  hundred  and  thirty-two  dollars 
and  sixty-four  cents  ($182.64)  had  been  paid,  and  that  there 
was  due  from  said  Tynberg  &  Co.  to  Schlessinger  &  Co.,  for 
the  balance  of  the  claim,  the  sum  of  eighty-eight  dollars  and 
forty -five  cents.  (988.45),  with  the  accrued  interest  thereon. 
No  attempt  was  made  on  behalf  of  defendants  to  controvert 
this  testimony,  and  the  claim  in  suit  was  therefore  sufficiently 
established.  The  plaintiff  also  produced  in  evidence  an 
alleged  assignment  of  the  claim  dated  April  13th,  1889,  signed 
M.  Schlessinger  &  Co.,  which  he  attempted  to  prove  by  the 
testimony  of  Sigismund  Tynberg,  who  testified  that  he  saw 
the  assignment  executed  by  Emile  Lux  and  delivered  to  the 
plaintiff  on  the  day  of  its  date.  The  defendant  Reis,  on  the 
other  hand,  offered  in  evidence  a  paper  under  the  hand  and 
seal  of  Schlessinger  &  Co.  dated  September  12th,  1888, 
executed  in  the  name  of  Schlessinger  &  Co.  by  Max  Schles- 
singer, and  purporting  to  release  and  discharge  the  defendant 
Reis  from  all  claims  which  said  Schlessinger  &  Co.  had 
against  him  individually  or  as  a  member  of  the  firm  of  M.  A. 
Tynberg  &  Co.  The  execution  of  this  release  was  proved  by 
one  Silberstein,  the  subscribing  witness,  who  testified  that  he 
saw  it  executed  by  Max  Schlessinger  on  the  day  of  its  date. 
He  also  testified  that  he  saw  it  delivered,  but  whether  or  not 
delivery  took  place  on  the  day  it  bears  date  or  upon  a  subse- 
quent day  does  not  appear.  We  have,  therefore,  to  consider 
in  this  case  only  the  effect  of  the  alleged  assignment  under 
which  the  plaintiff  claims  and  the  instrument  under  which 
the  defendant  claims  to  be  released. 

It  is  elementary  that,  in  the  absence  of  proof  to  the  con- 
trary, a  deed  in  the  possession  of  the  grantee  must  be  pre- 
sumed to  have  been  delivered  on  the  day  of  its  date  (Best 
on  Evidence  §  402  ;  Abbott's  Trial  Evidence,  p.  508). 

Applying  this  presumption  to  the  facts  of  the  case  before 
us,  and  there  being  no  proof  of  the  actual  time  of  its  delivery, 
we  are  constrained  to  hold  that  the  instrument  discharging 
the  defendant  Reis  from  all  liability  to  Schles-singer  &  Go. 
growing  out  of  their  claims  against  Tynberg  &  Co.  was  de- 
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livered  on  September  12th,  1888,  and,  therefore,  prior  to  the 
alleged  assignment  to  the  plaintiff,  which  is  dated  April  18th, 
1889.  And  thus  the  plaintiff  under  the  alleged  assignment 
to  him  could  not  thereby  have  acquired  any  cause  of  action 
growing  out  of  the  indebtedness  of  Tynberg  &  Co.  to 
Schlessinger  as  against  the  defendant  Reis.  If  the  plaintiff 
meant  to  contend  that  the  release  of  Reis  was  actually  deliy- 
eradupon  a  day  subsequent  to  its  date,  and  subsequent  to  the 
assignment  to  him,  it  was  incumbent  upon  him  to  introduce 
evidence  to  that  effect,  and  in  this  he  has  utterly  failed. 
.The  fact  that  the  acknowledgment. to  the  release  was  taken 
on  a  day  subsequent  to  its  date,  and  subsequent  to  the  al- 
leged assignment  to  the  plaintiff,  to  wit,  May  29th,  1889,  is 
not  sufficient  to  destroy  the  presumption  of  delivery  on  the 
day  of  the  date  of  the  instrument,  since  it  does  not  appear 
from  such  acknowledgment  that  on  the  day  of  the  date 
thereof  Schlessinger  was  in  possession  of  the  instrument ;  and 
without  some  evidence  that  Schlessinger  continued  to  be  in 
possession  of  the  instrument  subsequent  to  the  day  of  its  date, 
we  cannot  find  that  it  was  delivered  upon  a  day  other  than 
such  day. 

The  judgment  should  be  reversed,  with  costs  to  abide  the 
event,  and  a  new  trial  ordered. 

BOOKSTAVBB,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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jKEKliffAif  ClttBieBB,  Respondent,  agaimt  LouiB  N.  Schoen- 

FKLD,  Appellant. 

(Decided  JaniuiT  Gth,  189t.) 

A  oom|^aIiiti«elllii|;  Inrtli  a  oMue  ol«ckloii  lor  a  nudidoiu  proeeention  oalkf^ 
'  aU4ged.tiiat^iiitlff«M«crQBtedtfaerelii  under  ft  warrant.  At  the  trial  it 
appeared,  on  croea-eKamination  of  defendant's  witnesses,  that  the  arrest 
was  made  without  a  wanmnt.  Held^  that  granting  leave  to  plaintiff  to 
amend  bis  complaint  by  adding  a  cause  of  action  for  false  imprisonment, 
• .  thereby  introducing  a  new  cause  of  action,  was  error,  for  which,  though  no . 
caoeptlon  thereto  was  tahen,. »  judgment  for  plaintiff  should  be  reyersed. 

APFEAli  from  a  judgment  of  this  court  entered  on  the 
yerdiot  of -a  juiy  and  from  an  order  denying  a.  motion  for  a 
new  trial. 

The  vfaota  axe  stated  in  the  opinion. 
Chriitopher  JPine^  for  appellant. 

'  Jacobs  Fromme^  for  respondent. 

Pbtob,  J. — Appeal  from  a  judgment  for  plaintiff  on  a  yer- 
dict  and  from  an  oi*der  denying  a  motion  for  a  new  trial. 

The  complaint  exhibits  but  a  single  cause  of  action,  and 
that  is  strictly'  aaxd  exclusively  for-  malicious  prosecution. 
Plaintiff  rested  upon  proof  of  a  right  of  recovery  for  malicious 
prosecution  only ;  but,  haying  elicited  on  cross-examination 
of  defendant's  witness,  that  the  arrest  was  without  a  warrant 
(although  his  complaint  expressly  alleged  that  the  arrest  was 
under  a  warrant),  plaintiff  moved,  at  the  close  of  the  case,  to 
amend  the  complaint  to  conform  to  the  proof.  The  motion 
was  granted,  and  although  no  amendment  was  actually  made, 
it  is  clear  beyond  controversy  that  the  amendment  moved 
for  and  allowed,  was  the  addition  to  the  complaint  of  a  cause 
of  action  for  fake  imprisonment.  The  amendment  was  so 
regarded  by  counsel  and  by  the  court;  and,  in  the  charge. 
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the  case  was  expressly  submitted  to  the  jury  as  authorizing  a 
i-ecovery  as  well  for  false  impiisonment  as  for  malicious 
prosecution. 

Upon  proper  objection  made  at  the  time,  the  trial  judge 
would  undoubtedly  have  refused  to  permit  tlie  amendment. 
That  it  is  improper  to  permit  at  the  trial  a  new  cause  of  action 
to  be  introduced  into  the  complaint,  is  apparent  upon  the 
terms  of  the  Code  as  well  as  by  the  uniform  course  of  adju- 
dication (Code  Civ.  Pi  o.  §  728 ;  PHce  v.  Broum,  98  N.  Y. 
388,  393 ;  Reeder  v.  Sayre,  70  N.  Y.  181 ;  Harris  v.  Tumr 
bridge,  88  N.  Y.  92,  97  ;  Boekes  v.  Latmng,  74  N.  Y,  437 ; 
Baldwin  v.  Bood,  1  N.  Y.  Supp.  713,  17  N.  Y.  St.  Rep'r  617  ; 
Buffalo,  etc..  Ferry  Co.  v.  Allen,  12  Civ.  Pro.  Rep.  64). 

If  it  be  answered  that  no  exception  was  taken  by  defendant 
to  the  allowance  of  the  amendment,  the  reply  is,  that,  to 
authorise  a  review  by  the  General  Term,  a  formal  exception 
is  not  indispensable  (^Maier  v.  Roman,  4  Daly  168;  Mande^ 
ville  y.  Marvin,  30  Hun  282,  287,  289 ;  Standard  Oil,  etc.,  Co. 
V.  Amazon  Ins.  Co.,  79  N.  Y.  606,  510 ;  Hamilton  v.  R.  R.  Co., 
63  N.  Y.  25,  27 ;  LaUimer  v.  Hill,  8  Hun  171 ;  Ackart  v. 
Lansing,  6  Hun  476). 

The  case,  then,  was  litigated  throughout  as  an  action  for 
malicious  prosecution  and  for  nothing  else ;  and  it  was  not  until 
both  parties  had  rested  and  the  summing  up  about  to  begin, 
that  defendant  intimated  a  claim  to  recover  for  false  impiison- 
ment. The  fundamental  condition  of  recoverv  in  such  an 
action,  is  proof  by  plaintiff  of  the  absence  of  probable  cause 
for  his  prosecution ;  and  it  is  impossible  to  say  what  would 
have  been  the  determination  of  the  jury  upon  it  had  it  been 
submitted  to  them  as  a  separate  and  distinct  question.  Nay, 
as  the  case  was,  in  fact,  submitted  to  the  jury,  we  cannot  say 
but  that  they  did  not  pass  upon  the  question  at  all ;  for,  in 
express  terms,  the  court  charged  that  ^4f  the  plaintiff  shows 
that  he  has  been  illegally  arrested  or  detained,  that  makes 
out  his  cause  of  action.^'  With  such  an  instruction,  the  ver- 
dict might  well  have  proceeded  upon  the  illegal  arrest  alone, 
although  the  jury  had  found  for  defendant  on  the  issue  of 
probable  cause ;  and  so   the  effect  of   interpolating  a  new 
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cause  of  action,  at  the  close  of  the  case,  becomes  sufficiently 
manifest. 

If  it  be  said  that  no  harm  accrued  to  defendant  by  allowing 
a  recovery  for  false  imprisonment,  because  that  ground  of 
action  was  established  by  clear  and  incontrovertible  pit)of, 
we  answer  that,  at  all  events,  the  defendant  should  have 
had  a  fairer  opportunity  to  contest  the  fact  of  the  illegality  of 
the  arrest,  than  was  afforded  him  by  notice  of  an  issue  as  to 
tlie  fact  given  him  for  the  first  time  after  the  close  of  the  case. 

We  think,  in  the  interests  of  justice,  a  new  trial  should  be 
awiuded,  costs  to  abide  the  event. 

J.  F.  Daly,  Ch.  J.,  and  Bischoff,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


Henby  Eislkr,  Respondent,  against  The  Union  Tbaksfeb 

&  Stobaoe  Company,  Appellant. 

Pecided  Janiiary  5th,  1891.) 

In  an  action  to  recover  possessLon  of  goods  claimed  by  plalntiif  as  mortgagee, 
brought  against  the  mortgagor  and  a  warehouseman  having  actual  pos- 
session of  tlie  property,  plaintiffs  affidavit  and  complaint  alleged  that  he 
was  entitled  to  the  immediate  possession  of  the  goods.  The  warehouse- 
man answered  denying  plaintilTs  allegations  and  setting  up  a  lien  for 
storage.  Heldj  that  the  claim  of  lien  was  to  be  deemed  controverted,  and 
plaintiff  might  show,  without  a  reply  or  any  amendment  of  the  pleadings, 
that  the  warehouseman  had  no  debt  or  lien  when  the  action  was  com- 
menced or  afterwards. 

Where  a  mortgagor  of  chattels,  after  default  in  payment  of  the  mortgage  debt, 
making  the  mortgagee's  title  and  right  to  immediate  possession  absolute, 
stores  the  goods  with  a  warehouseman  witliout  the  knowledge  or  assent  of 
the  mortgagee,  the  warehouseman  has  no  lien  on  the  goods  as  against  the 
mortgagee. 

Under  sections  SOOO,  d067,  and  8006,  subdivision  3,  costs  must  be  awarded  to ' 
the  respondent  upon  affirming  on  appeal  a  judgment  of  a  District  Court  of 
the  City  of  New  York;  the  provision  of  section  3213  gives  discretion  as  to 
costs  only  where  a  judgment  is  modified  or  a  new  trial  ordered. 

Appeal  from  a  judgment  of  the  Distriot  Court  in  the  City 
of  New  York  for  the  Seventh  Judicial  District. 
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The  facts  are  stated  iu  the  opinioa. 
Henry  (7.  Andrews^  for  appellant. 
Joseph  Martin,  for  respondent. 

BooKSTAVBii,  J. — This  action  was  originally  brought  by 
the  respondent  to  recover  the  possession  of  certain  goods 
claimed  by  him  as  mortgagee.  The  defendants  were  the 
mortgagor  and  the  Union  Transfer  and  Storage  Company, 
the  latter  of  which  was  the  only  party  served  and  appearing 
iii  the  action.  It  was  made  a  party  defendant  because  it  had 
the  actual  possession  of  the  property  at  the  time.  The 
plaintiffs  affidavit  and  complaint  stated  that  he  was  entitled 
to  the  immediate  possession  of  the  property,  and  the  defendant 
denied  these  allegations  in  his  answer  and  set  up  a  lien  to 
the  amount  of  $17  for  stoj'age. 

The  action  has  been  three  times  tried  in  the  court  below, 
and  twice  reversed  on  appeal  to  this  court.  On  the  second 
trial  it  appeared  without  contradiction  that  the  mortgagor 
had  before  that  trial  paid  to  the  company  the  full  amount  of 
its  claim  for  storage,  and  that  it  had  received  the  sum  so  paid 
in  full  satisfaction  of  its  claim,  and  had  surrendered  to  the 
mortgagor  the  other  property  stored  with  the  goods  in  cou- 
troveray.  Consequently  at  the  time  of  tliat  trial  there  was 
no  debt  due  for  the  storage  of  the  goods,  and  it  therefore  had 
no  right  to  hold  the  same,  for  there  can  be  no  lien  where 
there  is  no  debt ;  but  appellant's  counsel  now  contends  that 
we  ought  not  to  regard  these  facts  on  this  appeal,  and  claims 
that  the  former  decision  is  res  adjudicata  as  to  those  facts, 
for  the  reason  that  they  were  all  before  the  General  Term  of 
this  court  which  heard  the  appeal  from  the  judgment  rendered 
on  the  second  trial  in  November,  1889,  and  also  because  they 
were  improperly  admitted  in  evidence. 

We  have  CiirefuUy  examined  the  record  upon  the  former 
appeal  and  the  decision  of  the  November  General  Term,  1889, 
but  cannot  find  that  these  facts  were  brought  to  the  atten- 
tion of  the  court  on  the  argument  of  that  appeal  as  required 
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by  Rule  VII  of  this  court,  or  that  the  General  Term  in 
revei-sing  the  judgment  passed  upon  this  question  at  all.  It 
is  probable  from  the  persistency  with  which  the  counsel  in 
this  and  the  other  warehouse  cases  have  insisted  they  had  a 
claim  which  was  a  lien  upon  mortgaged  property,  that  it 
assumed  there  was  some  debt  due  the  warehouseman,  and 
the  decision  proceeded  on  that  theory.  We,  therefore,  do 
not  feel  concluded  as  to  the  question  now  raised. 

As  to  the  contention  that  these  facts  were  improperly 
i^dmitted  in  evidence,  we  do  not  think  it  is  well  founded. 
The  affidavit  in  the  claim  and  delivery  proceedings  expressly 
averred  that  the  plaintiff  was  entitled  to  tlie  immediate  pos- 
session of  the  property.  This  was  denied  by  the  answer, 
which  also  set  up  the  lien  as  before  stated.  It  was  not  neces- 
sary for  the  plaintiff  to  reply  to  the  new  matter  setting  up  the 
lien.  Under  the  Code,  the  allegations  in  that  respect  were 
t(}  be  taken  as  controverted.  It  was,  therefore,  competent  for 
the  plaintiff  to  prove  anything  to  show  that  he  was  entitled 
to  the  possession  of  the  property  at  the  time  of  the  commence- 
ment of  the  action  or  at  the  time  of  the  trial,  and  it  was  also 
competent  for  him  to  prove  that  the  defendant  had  neither  a 
debt  nor  a  lien  when  the  action  was  commenced  or  afterwards, 
and  therefore  no  amendment  of  the  pleadings  was  necessary 
to  introduce  this  proof.  Besides,  the  facts  were  brought  out 
on  the  cross-examination  of  defendant's  witnesses,  and  it  was 
a  legitimate  subject  of  cross-examination.  The  facts  appear- 
ing in  the  record,  we  have  a  right,  and  it  is  our  duty  to  con- 
sider them  upon  this  appeal,  and  if  it  were  necessaiy  we 
would  even  have  the  power  to  amend  the  pleadings  to  con- 
form them  to  the  proof  in  order  to  do  substantial  justice  and 
sustain  a  proper  judgment. 

It  Qannot  be  in  the  interest  of  justice,  when  these  facts 
appear  upon  the  defendant's  own  testimony,  that  the  com- 
plaint should  be  dismissed  only  in  order  to  award  the  defend- 
ant costs,  when  he  has  no  right  whatever  to  the  property,  and 
when  the  plaintiff  might  conunence  a  new  action  at  once. 
Nevertheless,  it  is  true,  as  contended  by  defendant's  counsel, 
that  in  order  te  maintain  an  action  for  the  claim  and  delivery 
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of  personal  property  it  is  necessary  for  the  plaintiff  to  show 
that  he  was  entitled  to  the  possession  of  the  property  at  the 
time  the  action  was  commenced  (  Wood  v.  Orser^  26  N.  Y.  848 ; 
Redman  y.  Hendricks^  1  Sandf.  82;  Hudnon  v.  Hwan^  88  N.  Y. 
552;  Duncan  v.'  Brennan^  Id.  487  ;  Thompson  y.  SL  Nicholas 
Bank,  118  N.  Y.  825). 

It  therefore  remains  to  inquire  whether  the  plaintiff  was 
entitled  to  such  possession  at  the  time  of  the  commencement 
of  the  action,  and  this  depends  upon  whether  or  not  the 
defendant  had  a  lien  upon  the  property  at  that  time. 

At  a  recent  Genei-al  Term  of  this  court,  in  Baumann  v* 
Post,  (ante,  p.  885),  it  was  decided  that  where  a  mortgagor, 
after  default  in  the  mortgage,  stored  the  mortgaged  property 
with  a  warehouseman  without  the  knowledge  or  assent  of 
the  mortgagee,  the  warehouseman  acquired  no  lien  upon  the 
goods  for  storage  as  against  the  latter.  But  defendant's 
counsel  contends  that  this  case  diffei*s  from  that,  in  that  here 
the  mortgagee  had  knowledge  of  the  storing  and  assented 
thereto.  This  was  denied  by  the  plaintiff,  and  whether  or 
not  he  had  such  knowledge  or  gave  such  assent  was  a  question 
of  fact  to  be  determined  by  the  justice  who  tried  the  case. 
One  of  defendant's  witnesses,  the  mortgagor,  an  the  trial  gave 
evidence  tending  to  show  that  he  had  liimself  given  notice  to 
the  plaintiff  of  his  intention  to  store  the  goods,  to  which  the 
plaintiff  neither  assented  nor  dissented,  but,  as  the  mortgagor 
testified,  the  plaintiff  said  in  answer  to  such  alleged  infor- 
mation given  to  him,  •*  Why  didn't  you  store  them  with  me 
and  I  would  not  have  charged  you  anything,"  to  which  the 
mortgagor  replied,  "  If  I  had  known  that  I  would  have  done 
so,  but  I  have  made  arrangements  with  these  people  for  $8  a 
month  and  told  them  where  they  were." 

From  this  testimony  we  gather  that  the  property  was 
either  actually  stored  with  the  defendant  at  the  time  the 
notice  was  given,  or  that  the  arrangement  had  been  completed 
between  the  mortgagor  and  the  defendant  for  storing  the 
goods;  but  this  testimony,  if  it  is  to  be  believed,  is  denied  by 
the  plaintiff,  and  in  it  he  is  corroborated  by  the  fact  that  he 
employed  a  detective  to  hunt  up  the  property,  and  spent  some 
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time  and  money  in  doing  so,  which  he  would  not  have  done 
had  he  known  where  the  property  was.  The  wife  of  the 
mortgagor  in  her  testimony  does  not  claim  that  she  had  any 
conversation  with  the  plaihtiff  himself,  but  with  a  clerk  or 
bookkeeper  of  his,  and  that  the  information  of  the  intention 
to  store  was  given  to  him,  and  the  answer  which  the  book- 
keeper made  to  her,  as  she  testified  to  it,  is  suspiciously  like 
the  answer  made  by  the  plaintiff  to  the  mortgagor. 

We  think  that  on  tliis  question  the  foregoing  and  the  other, 
testimony  in  the  case  fully  justified  the  justice  in  finding 
that  the  plaintiff  had  neither  assented  to  the  storing  of  the 
property  nor  had  knowledge  of  the  fact.  Tliis  being  so,  it  is 
unnecessary  for  us  at  this  time  to  determine  whether  or  not 
where  mortgaged  property  is  stored  with  the  knowledge  of 
the  mortgagor  the  warehouseman  acquires  a  lien  upon  such 
property  as  against  him.  The  consideration  of  that  question 
should  be  left  until  the  fact  is  proved  and  not  found  against, 
the  warehouseman  as  it  is  in  this  case. 

Nor  is  it  necessary  to  consider  whether  the  mortgage  was 
properly  re-filed  with  a  proper  statement  of  indebtedness,  for 
the  mortgagor  does  not  appeal  from  the  judgment  I'endered^ 
and  even  if  he  did  this  question  would  be  immaterial,  as  the 
mortgage  would  be  good  against  him  without  any  re-filing. 
Having  arrived  at  this  conclusion,  it  is  unnecessary  to  con-> 
sider  the  other  questions  raised  on  this  appeal,  as  the  appel* 
lant  has  no  standing  in  court  to  present  them. 

Under  the  circumstances  of  this  case,  if  we  had  the  power 
we  would  not  award  costs  to  the  respondent,  but  section 
2818  of  the  Code  gives  us  discretion  only  where  a  judgment 
is  modified  or  a  new  trial  ordered,  and  this  court  has  held  in 
Clark  V.  Carroll  (61  How  Pr.  47),  that  sections  8060-^067 
and  section  8066,  subdivision  8,  provide  that  where  a  judg^ 
ment  is  affirmed  costs  must  be  awarded  to  the  plaintiff. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

BisoHOFF,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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Jbknib  Fisheb,  Respondent,  agminst  Robebt  B.  Monboe 

et  al.^  Appellants. 

(Decided  January  5th,  1891.) 

By  an  agreement  between  plaintiff,  an  actress,  and  defendants,  theatrical 
managers,  plaintiff  was  to  *^  render  services  at  such  theaters,  opera-houses, 
and  hails  as  required'*  by  defendants,  for  a  certain  period,  for  which  de- 
fendants were  to  pay  her  a  weekly  salary.  During  the  term  fixed  by  the 
agreement,  defendants  refused  to  continue  the  employment,  because  of 
plaintiff's  refusal  to  attend  at  a  rehearsal  as  directed.  Plaintiff  brought 
an  action  for  damages  for  alleged  wrongful  dismissal,  in  which  she  sought 
to  excuse  her  failure  to  attend  the  rehearsal  on  the  ground  that,  when 
directed  to  do  so,  on  the  day  preceding  the  rehearsal,  she  was  physically 
exhausted;  but  it  did  not  appear  that,  at  the  time  of  the  rehearsal,  she  was 
phyaically  unable  to  attend.  Held,  that  the  contract  wpuld  not  necessarily 
be  terminated  by  a  mere  temporary  disability  of  plaintiff ;  but  that  as  no 
sufficient  excuse  for  her  non-attendance  at  the  rehearsal  was  shown,  a 

'    yerdlct  in  her  favor  could  not  be  sustained. 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court  entered 
on  the  verdict  of  a  jury  and  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 

Hoover  ^  Sidzer^  for  appellants. 

Seaman  Miller^  lot  respondent. 

BiBGHOFF,  J. — On  or  about  September  Ist,  1888,  plaintiff, 
an  actress,  and  defendants,  theatrical  managers,  entered  into 
an  agreement,  pursuant  to  which  the  plaintiff  was  to  ^*  render 
services  at  such  theatres,  opera  houses,  and  halls  as  required  " 
by  the  defendants,  for  a  period  of  thirty  weeks,  or  longer,  at 
the  option  of  the  defendants,  for  which  services  the  de- 
fendants agreed  to  pay  the  plaintiff  thirty  dollars  per  week. 
The  agreement  also  provided,  among  other  things,  that  either 
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pai-ty  thereto  might,  upon  two  weeks'  previous  notice  to  the 
other,  terminate  the  employment.  Under  this  agreement 
plaintiff  entered  upon  the  performance  of  her  services  and 
continued  doing  so  until  About  the  17th  day  of  November, 
1888  (being  a  period  of  ten  weeks),  and  on  which  last-men- 
tioned day  the  defendants  refused  to  continue  the  employ- 
ment, upon  the  ground  that  the  plaintiff  had  violated  the 
contract  on  her  part  by  her  refusal  to  attend  a  rehearsal  at 
which  her  presence  had  been  requested.  The  plaintiff  there- 
upon brought  this  action  against  the  defendants  to  recover 
damages  for  her  alleged  wrongful  dismissal  from  their  employ, 
the  damages  claimed  being  the  salary  for  the  time  subsequent 
to  her  dismissal,  to  wit:  thirty  doUara  per  week  for  tweQty 
weeks,  less  the  sum  of  thirty-five  dollars,  earned  by  her  from 
other  sources ;  and  alleged  in  her  complaint  that  during  the 
entire  term  of  her  employment  she  was  ready  and  willing  to 
perform  all  the  conditions  of  the  agreement  on  her  part.  The 
defendants  denied  that  the  plaintiff  was  ready  and  willing  so. 
to  perform,  and  asserted  that  the  plaintiff  refused  to  perform 
the  same,  and  timt  for  good  and  sufficient  cause  the  plaintiff 
Wi}s  discharged  from  their  employ,  and  had  been  fully  paid 
for  all  services  performed  by  her  up  to  the  time  of  such  dis- 
charge. The  action  was  tried  and  resulted  in  a  verdict  for 
the  plaintiff  for  five  hundred  and  sixty  five  dollars  and  in- 
terest, judgment  upon  which  was  duly  entei*ed,  from  which 
an  appeal  was  taken  to  the  General  Term  of  the  court  below, 
where  the  verdict  was  sustained,  and  from  which  latter 
determination  the  defendants  have  now  appealed  to  this  court. 
Upon  the  trial  iiv  the  court  below  it  appeared  that  the  term 
of  plaintiff's  employment  commenced  September  3d,  1888, 
and  that  such  emplo}^nient  continued  until  November  17th  of 
the  same  year,  on  which  day  she  was  dischai*ged  by  the 
defendants  and  informed  that  her  future  services  would  not 
be  accepted  by  them,  the  ground  for  her  discharge  being  her 
alleged  refusal  to  attend  at  a  rehearsal  occurring  on  the  day 
of  her  dismissal,  and  at  which  she  had  been  directed  to  attend 
the  day  before.  The  only  witness  examined  for  the  plaintiff 
was  herself,  and  she  admitted  that  she  was  I'equested  to  attend 
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sacb  rehearsal,  and  that  she  failed  to  attend  the  same.  She, 
however,  sought  to  excuse  her  failure  to  attend  the  rehearsal 
upon  the  ground,  that,  when  she  was  directed  by  the  de- 
fendants to  appear  thereat  (which ^he  admits  was  on  the  day 
preceding  the  rehearsal),  she  was  ^  physically  exhausted ;  " 
and  that  in  consequence  thereof  she  could  not  attend.  But 
it  nowhere  appears,  from  the  evidence  submitted  to  us  upon 
this  appeal,  that  the  physical  exhaustion  of  the  plaintiff  con* 
tinued  beyond  the  time  fixed  for  the  rehearsal,  or  that  at  the 
time  of  the  rebeai'sal  she  was  in  fact  physically  unable  to 
attend.  Construing  the  term  ^^ physical  exhaustion"  most 
strongly  in  favor  of  the  plaintiff,  and  admitting  that  at  the 
time  of  her  refusal  to  attend  the  rehearsal  she  was  reduced 
to  a  state  of  physical  debility,  which  temporarily  incapacitated 
her  for  further  service,  the  most  which  can  be  said  of  her 
excuse  for  such  refusal  is  that  she  anticipated  a  continuance 
of  such  debility  for  a  period  whicb  would  prevent  her  pre- 
sence at  the  rehearsal.  That  it  did  so  continue,  and  that  she 
was  so  debilitated  at  the  time  the  rehearsal  took  place,  did  not 
appear  upon  the  trial,  so  far  as  we  are  able  to  ascertain  from 
the  record  of  this  appeal,  and  no  excuse  for  her  refusal  to 
attend  the  rehearsal  was  therefore  shown. 

It  will  be  borne  in  mind  that  this  action  is  brought  to 
recover  for  the  loss  of  salary  accruing  to  the  plaintiff,  subse- 
quent to  her  alleged  wrongful  dismissal,  and  that  compensa- 
tion for  services  prior  to  such  time  is  not  a  part  of  the 
damages  claimed. 

Assuming  that  plaintiff,  at  the  time  for  which  the  rehearsal 
was  called,  was  in  such  a  state  of  physical  debility  as  rendered 
her  attendance  impossible,  and  that  upon  her  recovery  she  at 
once  sought  out  the  defendants,  and  offered  to  continue  her 
services  for  the  remainder  of  the  term  of  employment,  the 
question  still  remains,  were  the  defendants  obligsited  to  accept 
such  offer?  This  question  underlies  the  plaintiffs  entire 
cause  of  action,  and  hence  it  follows  that,  if  the  same  must 
be  determined  adversely  to  her,  she  is  not  entitled  to  any 
part  of  the  damages  awarded  her  in  the  court  below.  I  am 
unable  to  find  that  this  precise  question  has  ever  been  adju^ 
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dicated  in  this  state,  and  counsel  for  the  parties  to  this  appeal 
do  not  in  their  briefs  refer  to  any  such  adjudication. 

It  has  repeatedly  been  held,  that  if  a  person  under  contract 
to  render  personal  services  of  a  peculiar  kind,  requiring  the 
personal  skill  of  the  person  who  is  to  render  the  same,  is 
prevented  by  reason  of  sickness  from  the  performance  thereof, 
his  failure  to  pei-forni  will  excuse  him  from  such  performance 
to  such  an  extent  that  he  will  be  enabled  to  recover  upon  a 
qtiantum  meruit  for  the  services  actually  rendered  up  to  the 
time  of  his  failure  to  continue  the  same  by  reason  of  such 
sickness  ( Wolfe  v.  Sawesy  20  N.  Y.  197 ;  Spalding  v.  Itosc^ 
71  N.  Y.  40 ;  Robinson  v.  Davison,  L.  R.  6  Exch.  269,  40  L. 
J.  Exch.  172 ;  Fuller  v.  Brown,  2  Metcalf  440). 

So  it  has  been  held  that  an  employe  who  is  prevented  by 
sickness  from  fulfilling  his  agreement  to  render  services  can- 
not be  held  answerable  in  damages  for  such  failure,  to  the 
employer  (^Dickey  v.  Linscott,  20  Me.  453).  The  principle 
underlying  these  cases  is,  that  the  contract  was.  entered  into 
by  the  contracting  parties  upon  the  implied  condition  of  the 
continued  ability  of  the  party  who  is  to  render  the  services 
to  perform,  and  that  when  unable  to  perform  because  of  sick- 
ness or  physical  or  mental  incapacity  proceeding  from  no 
wilful  or  deliberate  conduct  of  the  party,  such  inability  is  in 
consequence  of  an  act  of  God  and  excuses  performance.  But 
what  is  the  effect  of  the  failure  of  the  party  of  whom  the  ser- 
vices  are  required  to  perform,  under  the  circumstances  above 
described,  upon  the  contract?  To  render  the  contract  opera- 
tive and  binding  upon  the  parties  at  its  inception  the  obliga- 
tions of  the  contracting  parties  must  be  mutually  dependent, 
that  is  to  say,  the  obligation  of  the  party  who  is  to  receive 
tlie  services,  to  pay,  is  conditioned  upon  the  obligation  of  the 
party  who  is  to  render  the  services,  to  perfoim,  and  vice  versa. 
If  the  contract  of  employment  is  to  continue  operative  and 
binding,  those  inter-dependent  obligations  must  continue  to 
exist,  and  if  one  party  is  excused  from  the  performance  of 
his  obligations,  the  obligations  of  the  other  party  must  like- 
wise come  to  an  end.  In  Spalding  v.  Rosa  (cited  above), 
Allen,  J.,  says :  ^*  Contracts  for  persomil  services  are  subject; 
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to  this  implied  condition,  that  the  person  shall  be  able  at  the 
time  appointed  to  perform  them ;  and  if  he  dies,  or,  without 
fault  on  the  part  of  the  covenantor,  becomes  disabled,  the 
obligation  to  perform  is  extinguished.*' 

In  Fenton  v.  Clarke  (11  Vt.  657),  Bennett,  J.,  says:  *'In 
the  case  before  the  couit,  the  plaintiff  contracted  with  the 
defendant  to  labor  personally  for  him  for  four  months,  at  ten 
dollars  per  month,  and  by  the  terms  of  the  contract  was  to 
receive  no  pay  till  he  had  worked  the  four  months.  These 
services  being  of  a  personal  character,  the  contract  could  not 
be  performed  by  another,  and  as  the  plaintiff  was  disabled  to 
perform  it  himself,  by  reason  of  sickness,  which  was  the  act 
of  God,  upon  the  authority  of  the  foregoing  casei^,  the  contract 
was  discharged.*' 

In  IHckey  v.  Linscott  (cited  above),  in  dismissing  the  em- 
ployer's claim  for  damages.  Chief  Justice  Weston  uses  the 
following  language:  ^^lu  a  contract  for  the  performance  of 
personal  manual  labor  requiring  health  and  strength,  we  think 
it  must  be  understood  to  be  subject  to  the  implied  condition 

that  health  and  strength  remain The   contract 

faiUng  without  the  fault  of  the  defendant,  it  would  be  neither 
just  nor  equitable  to  hold  him  obliged  to  Libor  lor  the  plaint- 
iff, when  the  days  were  longest,  and  labor  in  husbandry  most 
valuable.  The  plaintiff  was  not  obliged  to  accept  such  par* 
tial  performance.  He  had  a  right  to  secure  the  services  of 
another  man,  and  might  have  had  as  many  laborera  as  it  was 
for  his  interest  to  employ." 

It  is  apparent  from  the  foregoing  cases  that  the  theory 
upon  which  the  person  who  contracted  to  render  services  was 
permitted  to  recover  upon  a  quantum  meruit^  for  services 
actually  performed  at  the  time  he  became  unable  by  reason 
of  sickness  to  continue,  was  that,  the  condition  of  his  con- 
tinued ability  to  perform  having  failed,  the  contract  itself  had 
come  to  an  end.  He  was  excused  from  further  performance, 
and,  that  being  the  case,  the  other  contracting  party  was 
likewise  excused  from  further  performance  of  the  contract  on 
liis  part.     To  hold  otherwise,  and  to  regard  the  employer  as 

tinder  a  continued  oblicfation  to  perform  his  part,  and  to 

30 
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receive  the  services  of  the  employe  when  the  latter  has 
recovered  from  his  sickness  or  disability,  would  thrust  into 
every  contract  of  employment  requiring  the  personal  services 
of  skilled  artists,  artizans,  and  mechanics,  in  the  varied  enter- 
prises and  occupations  of  mankind,  an  element  of  uncertainty, 
which  would  lead  to  serious  confusion,  and  to  uncertainty  of 
their  duration.  If,  under  such  circumstances,  the  employer 
is  compelled  to  speculate  upon  the  chances  of  the  early  re- 
covery of  the  employe,  it  can  be  readily  seen  that,  if  the 
enterprise  is  to  be  continued,  he  can  only  contract  for  like 
services  at  the  peril  of  being  I'equired  to  pay  both  the  former 
employe  and  those  whose  services  have  become  necessary, 
because  of  the  inability  of  the  former  employe  to  continue* 
To  hold  that,  by  the  sickness  of  the  employe,  both  contract* 
ing  parties  are  discharged  from  further  performances  of  the 
contract  of  employment,  imposes  no  greater  hardship  upon 
such  employe  than  is  suffered  by  any  person  who  is  prevented 
fi-om  continuing  his  earnings  by  means  of  the  employment  of 
his  services,  since  he  is  not  required  to  forfeit  compensation 
for  the  services  actually  performed. 

A  distinction  should,  however,  be  made  between  permanent 
and  temporary  disability  arising  from  causes  beyond  the  con- 
trol of  the  employe.  In  the  case  of  a  mere  temporary  dis- 
ability, the  effect  thereof  would  not  in  every  case  be  to  work 
a  dissolution  of  the  contract  of  employment  (1  Wharton  on 
Contracts  §  823).  In  such  cases  I  apprehend  the  rule  to  be, 
that  if  the  temporary  disability  did  not  in  any  substantial 
manner  prevent  performance  on  the  part  of  the  employe,  the 
employment  must '  be  regarded  as  continuing.  It  would, 
therefore,  appear  to  be  necessary  in  every  such  case  to  en- 
quire whether  or  not  the  presence  of  the  employe  in  the 
employer's  service  during  the  continuance  of  the  disability 
was  material  and  essential  to  the  prosperity  of  the  enterprise 
in  which  the  services  were  required,  and  if  such  presence  was 
not  so  material  and  essential,  the  employer  is  not  relieved 
from  his  obligation  to  accept  the  services  of  the  employe 
when  the  latter  upon  his  recovery  offers  to  continue.  Jn  the 
case  at  bar,  the  plaintiff  was  an  actress,  the  service  which  she 
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was  required  to  render  was  in  performances  at  the  defendants' 
theatres  and  opera  houses,  and  to  that  end  her  services  at 
rehearsiils  were  undoubtedly  at  times  not  only  necessary  but 
indispensable ;  but  it  also  appears  that  the  plaintiff  had  been 
excused  from  attendance  at  some  former  rehearsals,  and  that 
tlie  rehearsal  at  which  she  failed  to  appear  might  have  pro- 
ceeded without  her,  by  the  employment  of  some  person  to 
read  her  part,  and  fi*om  these  facts  it  might  be  concluded 
that  the  failure  of  the  plaintiff  to  appear  at  this  particular 
rehearsal,  for  the  non-attendance  at  which  she  was  dismissed, 
did  not  in  any  material  or  substantial  manner  hinder  the  de^ 
fondants  from  continuing  their  enterprise,  or  giving  the  con- 
templated theatrical  performances.  It  was  proper  for  the 
trial  court  to  submit  to  the  jury  the  question  whether  or  not 
the  plaintiff,  by  reason  of  her  temporary  disability,  failed  to 
perform  the  contract  of  employment  on  her  part  in  any  sub- 
stantial manner,  but  inasmuch  as  defendants'  counsel  failed  to 
make  a  specific  request  that  the  court  so  charge,  his  omission 
to  submit  that  question  to  the  jury  cannot,  for  the  purpose  of 
this  appeal,  be  assigned  as  error  (^Winchell  v.  Htckdy  18  N.  T. 
659 ;  MtUhr  v.  MeKessm,  78  N.  Y.  195). 

For  the  reason,  however,  as  above  stated,  that  the  evidence 
fails  to  show  a  sufficient  excuse  for  the  plaintiff's  non-attend^ 
ance  at  the  rehearsal,  at  which  she  was  directed  to  attend, 
I  am  of  the  opinion  that  the  verdict  is  against  the  law  and  the 
evidence,  and  that  the  motion  for  a  new  trial  upon  the  min* 
ntes  should  have  been  granted. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

J.  F.  Daly,  Ch.  J.,  and  Prvor,  J.,  concurred. 

lodgment  reversed  and  new  trial  ordered,  with  costs  to 
event. 
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MoBBis  Isaacs,  Respondent,  against  TsraeIi  Mintz.    Wil- 
BUB  F.  Tbeadwell,  Receiver,  Appellant.  . 

Hyman  Levy,  Respondent,  against  Isbael  Mintz.   Wh-bub 
F.  Tbbadwell,  Receiver,  Appellant. 

(Decided  January  5th,  1801.) 

Onimotion  to  set  aside  levies  and  sales  under  executions,  on  the  ground  that 
the  name  by  which  defendant  was  designated  in  the  proceedings,  Judgments, 
and  executions,  was  not  his  real  name,  it  appeared  that  he  was  equally 
well  known  by  either  name.  Herd,  that  although  that  fact  was  not  alleged 
in  the  original  actions,  the  execuiions  were  not  void,  as  there  was  no 
misnomer. 

Appeal  from  an  order  of  the  General  Term  of  the  Citj 
Court  of  New  York  affirming  an  order  of  that  court. 

A  motion  was  made  at  the  Special  Term  of  the  Citj  Court, 
by  Wilbur  F.  Tread  well,  as  receiver  of  the  property  of  the 
defendant,  appointed  in  proceedings  supplementary  to  exe- 
cution against  him,  that  levies  and  sales  under  executions  in 
these  actions  against  the  property  of  defendant  be  set  aside, 
and  that  plaintiffs  therein  be  required  to  pay  over  the  pro- 
ceeds of  such  sales  to  the  receiver.  Tl|e  ground  of  the 
motion  was  that  the  name  ^^  Isaac  Mints,"  in  the  proceedings, 
judgments,  and  executions  in  said  actions,  was  a  misnomer, 
the  defendant's  real  name  being  ^  Israel  Mintz,"  and.  not 
*^  Isaac ;"  and  that  the  sales  of  his  property  under  process  in 
which  he  was  so  misnamed  was  void.  The  motion  was  denied, 
and  the  order  entered  thereon  was  affirmed  on  appeal  by  the 
receiver  to  the  General  Term.  From  the  order  of  the  General 
Term  the  receiver  appealed  to  this  court*  .•..': 

Carlisle  Norwood^  Jr,^  for  appellant. 

Arthur  Furber,  for  respondent. 
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J.  F.  Daly,  Ch.  J. — The  City  Court  found  upon  the  fact45 
before  it  that  the  defendant,  Mintz,  was  equally  well  known 
by  the  names  Isaac  and  Israel,  and  held,  therefore,  that  there 
was  no  misnomer  in  the  proceedings  and  process.  There  was 
abundant  evidence  to  sustain  this  conclusion.  The  defendant's 
wife  swore  that  some  persons  called  him  Isaac,  and  although 
she  could  not  recollect  any  particular  person  who  did  so  in 
her  presence,  the  value  of  heif  testimony  was  not  thereby  de- 
stroyed. The  defendant  admitted  to  the  deputy  sheriff  that 
his  name  was  Isaac.  He  stated,  when  served  with  the  sum- 
mons, that  his  name  was  Isaac ;  and  the  affidavit  of  Hyman 
Levy  says  that  in  Hebrew,  the  names  ^^  Isaac"  and  ^^ Israel^' 
are  interchangeable.  The  appellant,  however,  claims  that  if 
the  defendant  were  equally  well  known  by  both  names,  that 
fact  should  have  been  alleged  in  the  complaint  and  the  de- 
fendant should  have  been  sued  under  one  of  the  names  with 
an  alias.  This  was  not  necessary.  If  a  man  be  known  by 
two  names  he  may  be  sued  by  either  and  process  against  his 
property  or  his  person  in  stiph  an  action  may  be  justified  by 
showing  that  he  was  equally  well  known  by  both  names. 

In  Chimaeif  v.  Lavell  (9  Wend.  819),  Savage,  Ch.  J.,  says : 
**  The  defendants  could  not  justify  the  arrest  of  the  plaintiff 
by  a  wrong  name,  though  he  was  the  person  intended  to  be 
arrested,  unless  he  was  known  as  well  by  one  name  as  the 
other,"  citing  Mead  v.  Saws  (7  Cowen  832),  in  which  he 
said  it  was  decided  in  Shadgett  v.  Clipson  (8  East  828),  that  the 
defendant  could  not  justify  an  arrest  of  the  plaintiff  by  a  wrong 
name  though  he  was  the  person  intended  to  be  arrested,  un- 
less it  was  shown  that  he  was  known  by  one  name  as  well 
as  the  other.  And  reference  was  made  to  the  case  of 
Oriswold  v.  Sedgwick  (6  Cowen  466),  where  Sutherland,  J., 
cited  and  followed  Cole  v.  Hindson  (6  Term  Rep.  284),  in  which 
Lord  Kenton  remarked  that  the  defendants  were  not  justi- 
fied in  seizing  the  goods  of  Aquila  Cole  under  a  distringas 
against  Ricliard  Cole;  and  that  the  averment  in  the  plea  that 
Aquila  and  Richard  were  the  same  person  did  not  assist  the 
defendants,  as  they  had  not  also  averred  that  the  plaintiff  was 
known  as  well  by  one  name  as  the  other. 
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In  Famham  v.  MUdreth  (82  Barh.  27.7),  all  the  foregoiug 
oases  were  cited,  and  the  decision  in  CoU  y.  JBindsan  quoted ; 
and  Allen,  J.  says :  ^^  It  is  well  settled  that  a  defendant  in 
an  action  for  false  imprisonment  cannot  justify  the  arrest  of 
the  plaintiff  by  a  wrong  name,  though  he  is  the  person  intended 
to  be  arrested,  unless  it  is  shown  that  he  is  as  well  known 
by  one  name  as  the  other.'* 

From  these  cases  it  appears  that  even  though  the  defendant 
be  sued  by  a  name  not  his  real  one,  and  his  property  or  his 
person  be  taken  by  process  in  such  a  name,  yet  in  an  action 
for  trespass  or  false  imprisonment,  such  process  would  be 
justified  by  showing  that  he  was  equally  well  known  by  both 
names.  It  is  nowhere  stated  that  in  the  original  action  both 
names  must  be  set  forth.  It  is  the  language  used  in  Oole  v. 
Mind9on  in  regard  to  what  is  necessaiy  in  the  plea  of  justi- 
fication which  the  appellant  here  wrongly  interprets  as  hold- 
ing that  there  must  be  the  same  averment  in  the  original 
complaint. 

The  City  Court  decided  correctly,  therefore,  in  holding  that 
the  executions  were  not  void  because  the  defendant  was 
named  therein  as  Isaac  Mintz  and  not  as  Israel  Mintz,  the 
court  being  satisfied  that  he  was  equally  well  known  by  both 
names. 

The  question  of  fraud  was  also  properly  disposed  of.  It 
would  not  be  advisable  to  try  such  an  issue  upon  a  motion. 
The  receiver  has  his  action  to  set  aside  the  judgments  of 
.  these  plaintiffs  on  the  ground  that  the  debts  upon  which  tiiey 
were  obtained  were  fictitious,  if  he  is  disposed  to  try  that 
issue.  We  think. he  loses  no  right  in  that  respect  by  this 
decision. 

The  order  appealed  from  should  be  affirmed,  witii  costs. 

BiscHOFF  and  Pbyob,  J  J.,  concurred. 
Order  affirmed^  with  costs. 
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A27DBEW    E.    Likes,    Respondent,    against   Charles    D. 

Shepabd,  Appellant. 

(Decided  January  5th,  fsoi.) 

The  claim  on  which  plaintiif  brought  suit  against  defendant  for  money 
received,  arose  out  of  transactions  of  plaintiff  with  one  K.,  in  a  stock- 
brokerage  business  carried  on  by  E.  in  part  of  a  drinking  saloon  of  which 
defendant  was  proprietor.  It  was  conceded  that  K.  acted  as  defendant's 
agent  in  the  first  of  such  transactions  with  plainti£F,  but  defendant  testified 

.  that,  before  the  later  transactions,  aii  arrangement  was  made  between  him 
and  K.  that  the  latter  should  carry  on  the  business  on  his  own  account, 
and  K.  testified  that  he  told  plaintiff  of  the  change;  but  plaintiff  denied 
this  and  denied  that  he  knew  of  any  change  in  the  business,  although 
changes  were  made  in  the  signs,  etc.,  by  inserting  K.'s  name.  There  was 
some  evidence  that  these  changes  were  but  a  cover,  and  were  not  made  in 
good  faith.  Held,  that  as  the  question  whether  sucli  changes  were  made 
as  to  put  plaintiff  on  inquiry  was  a  miled  question  of  law  and  fact,  the 
judgment  of  the  trial  Justice  in  favor  of  plaintiff  would  not  be  disturbed 
on  appeal. 

Appeal  from  a  judgment  of  the  District  Court  in  the  Citj 
of  New  York  for  tlie  Tenth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Walter  K,  Griffin^  for  appellant. 

John  M.  Tiemey^  for  respondent. 

BooKSTAVER,  J. — The  complaint  was  for  money  received 
and  the  answer  was  a  general  denial  The  claim  arose  out  of 
certain  stock  transactions  which  took  place  on  the  defendant's 
premises  known  as  the  "  White  Elephant,"  and  the  question 
to  be  determined  was  whether  these  transactions  were  with 
one  William  K.  Klausman  as  principal,  or  with  him  as  the 
agent  of  the  defendant,  and  was  one  of  fact  to  be  determined 
by  the  evidence.  Without  stating  this  evidence  in  detail,  we 
deem  it  sufficient  to  say  that  nn  examination  of  the  testimony, 
aided  by  the  painstaking  and  careful   brief  of  defendant's 
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counsel,  fails  to  convince  us  that  there  is  any  such  prepon- 
derance of  evidence  in  defendant's  favor  as  would  warrant  us 
in  reversing  the  judgment  on  that  account,  while  the  evidence 
on  plaintiff*s  behalf  if  believed  by  the  justice  is  quite  suffi- 
cient to  sustain  the  judgment,  and  we  see  no  such  inherent 
weakness  or  improbability  in  it  as  would  lead  us  to  discard 
it  as  untruthful  or  disingenuous. 

From  the  testimony  it  appears  that  the  defendant  is  sole 
proprietor  of  the  "  White  Elephant "  situated  on  Broadway 
between  30th  and  81st  Streets,  which  appears  to  be  a  drinking 
saloon  and  a  place  of  amusement,  having  connected  with  it  a 
shooting  gallery,  bowling  alley,  billiards,  restaurant,  bar- 
room, etc.  There  was  also  a  stock-brokerage  business  carried 
on  in  a  small  way,  and  apparently  entirely  subsidiary  to  the 
drinking  saloon,  etc.  The  defendant's  testimony  tends  to 
show  that  in  the  beginning  of  that  business  there  was  asso- 
ciated with  him  one  Dederich  who  had  some  interest  in  the 
business,  but  as  it  had  been  small  and  but  little  profits  had 
accrued  therefrom  Dederich  pmctically  abandoned  the 
business  before  the  plaintiff  had  any  dealings  in  connection 
therewith.  William  E.  Klausman  seems  to  have  been,  in  one 
person,  the  superintendent  of  the  business,  its  bookkeeper, 
clerk,  telegraph  operator,  and  office  boy,  all  on-  a  salary  of 
$50  per  month. 

Confessedly  the  first  transaction  on  plaintiffs  part  was 
with  Klausman,  as  agent,  shortly  before  the  first  of  May, 
1890,  but  defendant's  testimony  tends  to  show  that  some 
arrangement  was  made  between  the  defendant  and  Klausman 
by  which  the  latter  should  carry  on  the  business  after  that 
time  on  his  own  account.  The  business  was  carried  on  in  a 
small  enclosure  back  of  the  bar-room,  and  in  order  to  get  to 
it  it  was  necessary  to  pass  through  that  room.  On  a  glass 
partition  near  the  street  and  from  16  to  20  feet  away  from 
this  enclosure,  previous  to  the  first  of  May,  there  had  been  a 
sign,  "  C.  D.  Shepard  &  Co.,  Commission  Brokers,  Private 
Wires  to  Wall  Street,  Stocks,  Bonds  and  Petroleum.**  About 
the  first  of  May  the  name  '^  C.  D.  Shepard  &  Co."  was  removed 
and  that  of  '^  Wm.  D.  Klausman  "  substituted. 
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Klausman  testified  that  he  told  the  plaintiff  of  the  new 
arrangement  and  that  he  was  thereafter  to  carry  on  that 
business,  but  this  is  denied  by  the  plaintiff,  who  also  testifies 
that  while  he  noticed  a  change  in  the  sign  he  did  not  connect 
it  with  any  change  in  the  business  and  knew  of  no  such 
change.  To  meet  this  the  defendant  introduced  certain 
alleged  copies  of  bought  and  sold  memoranda  signed  by 
Klausman,  without  any  other  signature.  Tl)is  change  plaintiff 
also  alleges  he  did  not  observe,  and  there  is  considerable 
doubt  whether  the  papers  produced  upon  the  trial  were  exact 
copies  of  the  memoranda  originally  given. 

While  it  is  true,  as  claimed  by  the  learned  counsel  for  the 
defendant,  that  it  is  not  necessary,  in  order  to  charge  a 
customer  with  notice  of  the  retirement  of  a  former  proprietor 
with  whom  he  has  been  accustomed  to  deal,  that  a  notice  of 
a  change  of  proprietorship  should  be  positive  and  explicit,  and 
that  it  is  enough  if  such  change  is  made  as  to  put  such  cus- 
tomer upon  inquiry  (^Holt  v.  Allenbrand,  52  Hun  277  ;  Lovejoy 
v.  Spoffard,  93  U.  S.  *430 ;  Olaflin  v.  Lenheim,  66  N.  Y.  806), 
yet  whether  such  changes  have  been  made  as  to  properly  put 
the  customer  upon  inquiry,  is  always  a  mixed  question  of 
fact  and  law  to  be  determined  by  the  justice,  and  in  this  case 
we  cannot  say  from  the  evidence  that  he  did  not  properly 
determine  it.  From  the  evidence  we  think  he  might  well 
have  found  that  the  various  changes  made  were  but  a  cover 
and  not  made  in  good  faith,  for  Klausman  was  a  man  of  little 
or  no  responsibility  ;  he  paid  nothing  for  the  business  and  no 
arrangement  was  made  with  the  defendant  about  the  rent ; 
he  used  defendant's  tickets  and  the  blackboard  on  which  the 
quotations  of  certain  stocks  were  made,  just  as  they  had  been 
before,  and  neither  paid  nor  agreed  to  pay  the  defendant 
anything  for  them.  We,  therefore,  think  the  judgment  was 
proper  and  should  be  affirmed,  with  costs. 

BisCHOFF,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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Henby   O'Nbell  et  aJ.,   RcspondentSi    against    John    S. 

CEomr,  Appellant 

(Decided  Jantuury  5th,  1891.) 

At  the  trial  of  an  actfon  for  goods  sold  and  delivered  there  waa  evidence  that 
the  goods  were  part  of  a  larger  quantity  which  plaintiifs  had  agreed  with 
defendant  to  manufacture  abroad,  according  to  sample,  and  to  import  and 
deliver  as  they  arrived  ;  but  it  also  appeared  that  the  price  was  a  specified 
sum  per  gross,  to  be  paid  a  certain  nnmber  of  days  after  delivery.  Held^ 
that  this  sustained  a  finding  that  the  price  of  the  goods  delivered  became 
due  and  payable  at  the  expiration  of  the  term  of  credit,  and  that  plaintiiEB 
might  recover  as  on  a  sale  and  delivery  of  such  goods,  notwithstanding 
such  delivery  was  under  a  contract  for  the  sale  of  a  greater  quantity  ;  that 
proof  of  such  special  contract  established  no  defense,  a  breach  thereof  not 
being  pleaded  as  a  counterclaim  ;  and  that  evidence  that  the  goods  did  not 
conform  to  the  sample  was  not  admissible,  as  no  counterclaim  was  set  \xp 
on  that  ground. 

Appeal  front  a  judgment  of  the  Greaeral  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  on  the  decision  of  the  judge  on  a  trial  by  the  coart 
without  a  jury. 

• 

The  action  was  for  the  price  of  goods  sold  and  delivered 
by  plaintiffs  to  defendant. 

The  complaint  alleged  the  sale  and  delivery,  between  June 
11th  and, August  81st.  1889,  to  the  defendant  of  156  gross  of 
Embroidery  edging  of  the  value  of  9310  and  for  which  de- 
fendant promised  to  pay  that^sum  on  or  before  October  10th« 
1889,  and  that  no  part  thereof  had  been  paid  although  the 
time  within  which  payment'  was  to  have  been  made  had 
expired.    The  answer  was  a  denial  of  all  these  allegations. 

Upon  the  trial  one  of  the  plaintiffs,  George  Quackenbush, 
was  called  by  plaintiffs  to  prove  the  sale.  Upon  cross-exami- 
nation the  defendants  elicited  that  the  165  gross  sued  for 
was  a  delivery  under  a  special  executory  contract  for  the 
sale  of  200  gross  of  embroidery  edging  to  be  manufactured 
according  to  sample  in  100  natural  color  and  100  whitet  at 
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92  per  gi*08S ;  that  after  the  first  delivery  under  the  contract 
(100  gross  natural  color  on  August  28th),  the  defendant 
complained  about  the  quality  of  the  goods,  and  the  plaintiffs 
told  him  if  he  could  not  use  them  to  return  them  ;  that  the 
defendant  then  required  the  white  to  be  delivered,  and 
plaintiffs  delivered  on  August  81st,  55  gross  of  the  whitej 
that  defendant  then  came  to  complain  or  to  make  a  claim, 
and  plaintiffs  again  told  him  that  if  he  could  not  use  the 
goods  to  return  them ;  that  the  defendant  then  went  away 
and  brought  an  action  against  plaintiffs ;  that  plaintiffs  were 
ready  to  go  on  and  furjiish  the  balance  of  the  goods  if  he 
would  have  accepted  them.  There  was  some  evidence  from 
which  it  might  be  inferred  that  the  goods  were  to  be  paid 
for  as  delivered ;  the  terms  of  sale  were  ^^  80  days  dating 
and  ten  days,  time,**  which  meant  that  the  defendant's  bills 
were  to  be  dated  thirty  days  from  the  date  of  deliveiy  and 
he  had  ten  days  thereafter  in  which  to  pay. 

At  the  close  of  the  testimony  of  the  witness  Quackenbush, 
the  plaintiff  (who  had  objected  to  the  cross-examination  as 
to  sale  by  sample  on  the  ground  that  it  was  not  pleaded  and 
as  immaterial,  irrelevant  and  incompetent)  made  a  motion 
to  strike  out  the  evidence  in  reference  to  the  goods  deliverad 
conforming  to  the  sample,  and  to  strike  out  the  evidence  in 
reference  to  the  special  contract.  The  motion  wiis  granted 
and  the  defendant  excepted.  No  other  evidence  was  offered 
by  either  party.  Defendant  then  moved  to  dismiss  the  com- 
plaint, on  the  grounds,  (1)  that  the  plaintiff  had  failed  to 
prove  the  cause  of  action  set  forth  in  the  complaint — failed  to 
prove  any  sale  or  agreement  to  sell  155  gross  of  edging  and 
any  delivery  under  such  an  agreement;  (2)  that  the  only 
sale  shown  by  the  uncontradicted  evidence  was  of  200  gross 
of  edging  and  that  the  proof  was  at  variance  with  the  com- 
plaint; (3). that  the  agreement  for  the  sale  of  200  gross  was 
entire  and  a  full  delivery  thereunder  was  a  condition  prece- 
dent to  a  recovery,  and  that  plaintiff  had  failed  to  perform 
said  agreement.  The  motion  was  denied  and  the  defendant 
excepted.  The  court  found  as  matter  of  fact  a  sale  and 
delivery  of  155  gross  at  92  per  gross  which  became  due  and 
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payable  on  October  10th,  1889.  The  defendant  excepted  to 
this  finding,  but  made  no  requests  to  find  as  to  any  fact  or 
conclusion  of  law.  The  judge  rendered  judgment  for 
plaintiffs  for  $317.80,  with  costs.  Defendant  appealed  from 
the  judgment  to  the  General  Term  of  the  City  Court,  which 
affirmed  the  judgment;  and  from  the  judgment  of  the 
General  Term  defendant  appealed  to  this  court. 

J.  Tredwell  Richards^  for  appellant. 
George  M.  Baker^  for  respondents. 

J.  F.  Daly,  Ch.  J. —  [After  stating  the  facts  as  above.] — 
Where  separate  deliveries  are  contemplated  in  a  contract  of 
sale,  and  payments  are  to  be  made  upon  each  delivery,  an 
action  may  be  maintained  therefor  as  for  the  sale  and  de- 
livery of  the  particular  goods  sued  for.  In  such  an  action 
the  vendee  may  set  up  the  contract  for  the  whole,  plead 
the  failure  of  the  vendor  to  make  other  deliveries  under  it, 
and  claim  damages  for  such  breach ;  but  if  he  set  up  the 
breach  without  a  counterclaim  it  is  no  defense  to  the  action. 
In  Avery  v.  Wihon  (^81  N.  Y.  841),  there  was  an  indivisible 
contract  and  a  delivery  of  part  with  a  waiver  of  a  complete 
delivery  of  the  whole  as  a  condition  precedent  to  payment 
for  such  part.  The  action  was  for  goods  sold  and  delivered. 
Defendant  set  up  the  special  contract  for  the  whole,  and  a 
refusal  to  deliver  the  residue.  The  court  said :  *^  While  the 
defendants  had  the  right  to  recoup  any  damages  sustained 
by  a  failure  to  deliver  the  glass  as  agreed  upon,  or  to  bring 
an  action  to  recover  the  amount  of  the  same,  they  cannot 
under  the  pleadings  in  this  action  prevent  a  recovery  for  the 
value  of  the  glass  actually  delivered,  as  they  have  not  set  up 
a  counterclaim,  but  simply  based  their  defense  on  the  non- 
performance of  the  contract." 

This  rule  undoubtedly  governs  the  case  of  an  agreement 
to  pay  for  goods  as  delivered,  and  in  the  case  before  us  there 
was  some  evidence  from  which  it  might  be  inferred  that  such 
was  the  contract  between  these  parties.     The  goods  were  to 
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be  manufactured  abroad  and  imported,  and  deliveries  were 
made  as  they  arrived;  *^ bills  were  to  be  dated  80  days  ahead 
from  the  date  of  delivery,  and  if  he  paid  his  bills  in  ten  days 
he  was  to  get  a  seven  per  cent,  cash  discount; "...  *' the 
credit  for  tiiese  goods  expired  October  10th  (which  was  40 
days  after  the  last  delivery)  ; "  .  .  .  ^^  they  were  sold  at  two 
dollars  a  gross,  thirty  days  dating  and  ten  days  time."  This 
was  the  testimony  of  the  plaintiff  and  was  not  contradicted. 
There  was  evidence,  therefore,  to  sustain  the  finding  of  the 
trial  judge  that  the  amount  sued  for  became  due  and  payable 
October  10th;  1889 ;  and  that  is  all  we  are  required,  as  an 
appellate  court,  to  inquire  into  upon  a  simple  exception  to  a 
finding  of  fact.  We  are  only  authorized  ^^  to  review  the  facts 
for  the  purpose  of  ascertaining  whether  any  allowable  con- 
struction  of  which  they  are  capable  will  warrant  the  conclusion 
of  fact  at  which  the  judge  or  referee  has  arrived"  (^Stilwell  ▼• 
Muttud  Life  Ins.  (7o.,  72  N.  Y.  388).  We  cannot  review  the 
facts  ^^  after  an  affirmance  by  the  General  Term,  so  long  as 
there  is  any  evidence  tending  to  support  the  findings"  (Patter 
V.  Carpenter^  71  N.  Y.  75). 

The  defendant  therefore  having  become  indebted,  as  found 
by  the  trial  judge,  for  the  portion  of  the  goods  delivered,  an 
action  as  for  a  sale  and  delivery  thereof  was  maintainable  ; 
and  the  motion  to  dismiss  the  complaint  was  properly  denied, 
notwithstanding  such  delivery  was  under  a  contract  for  the 
sale  of  a  greater  quantity.  There  was  no  variance  between 
the  pleading  and  the  proof« 

The  exception  to  the  granting  of  the  plaintifiTs  motion,  made 
at  the  close  of  plaintiff's  case,  to  strike  out  the  evidence  elicited 
by  defendant  upon  cross-examination  of  plaintiff's  witness  in 
reference  to  the  goods  delivered  not  conforming  to  the  sample, 
and  also  the  evidence  in  reference  to  the  special  contract, 
does  not  show  error.  No  claim  for  damages  on  account  of 
the  goods  not  conforming  to  the  sample  was  set  up  in  the 
answer;  and  proof  of  the  special  contract  constituted  no 
defense,  its  complete  delivery  of  the  whole  of  the  goods  there- 
under was  not  a  condition  precedent  to  payment.  It  is  proper 
to  say  here  that,  under  the  denial  iu  the  answer  of  a  sale  of 
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155  gross,  the  defendant  was  entitled  to  show  exactly  what 
the  contract  of  sale  was,  and  if  this  involved  proof  of  a  special 
contract  for  200  gross  he  was  entitled  to  prove  it;  for  thene 
was  no  way  of  disproving  plaintiffs'  allegation  except  by 
showing  the  facts  (^Dietrich  v.  Dreutel^  48  Hun  842 ;  Man-^ 
ning  v.  Winter^  7  Hun  48^).  The  trial  judge  allowed  tliis 
proof  to  be  given  by  cross-examination  of  the  plaintiffs* 
witness ;  and  I  understand  that  in  striking  out  the  evidence 
of  the  special  contract  at  the  close  of  the  testimony  he  did 
no  more  than  rule  that  such  special  contract  as  proved  con- 
stituted no  defense  under  the  circumstances  disclosed  by  the 
testimony.  The  defendant  offered  no  evidence  to  show  that 
payments  under  the  contract  did  not  become  due  nntil  all  the 
deliveries  thereunder  were  made,  but  left  the  plaintiff^s 
evidence  in  that  respect  uncontradicted.  Under  those  cir* 
cumstances  the  special  contract  was  no  defense  and  evidence 
thereof  was  immaterial. 
The  judgment  should  be  affirmed,  with  costs. 

BiscHOFF  and  Pbyob,  J  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Emma  E.  Ramsay,  Respondent^  against    Rbok  Babitbs, 

Appellant. 

(Decided  January  5th,  1891.) 

In  an  action  by  the  Indorsee  of  a  promissory  note  signed  **  G.  B.,  per  R.  R» 
Atty.,"  brought  against  R.  B.  for  a  balance  doe  on  the  note,  the  complaint 
contained  a  paragraph  alleging  that  it  was  agreed  between  plaintiff  and  de-> 
fendant  **  that  the  matter  was  not  one  of  G.  B.,  but  a  personal  one  of  the 
defendant/^  and  that  he  owed  plaintiff  a  specified  sum,  and  that  that  was 
the  true  balance  due  upon  said  note.  The  only  denial  in  the  answer  ol 
these  allegations  referred  expressly  to  said  paragraph  of  the  oomplalnt, 
and  denied  the  precise  words  of  all  its  averments  ezc^t  the  statement  of 
the  personal  obligation  of  defendant,  to  which  no  reference  was  made. 
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Helc^  that  this  was,  hi  eif ect,  an  expreaa  admission  of  that  Allegation  ; 
and  that  no  question  of  the  consideration  for  such  agreement,  or  other 
question  affecting  its  validity,  could  be  raised. 

The  force  of  such  admission  was  not  destroyed  by  proof  of  a  writing  made  by 
defendant,  reciting  that  he  had  purchased  the  note,  and  that  said  sum  was 
the  balance  due  on  the  purchase  ;  such  writing  not  being'  signed  by  de> 
fendant  and  not  enforceable  against  him  as  an  agreement. 

Where  defendant  pleads  the  statute  of  limitations,  a  payment  on  account  of 
the  demand  sued  for  may  be  proved  by  plaintiff,  although  not  alleged  in 
his  6omplalnt ;  he  is  not  bound  to  anticipate  the  defense. 

Testimony  that  certain  payments  were  made  on  account  of  the  debt  sued  for, 
is  not  necessarily  the  conclusion  or  opinion  of  the  witness ;  and,  where 
given  without  objection  or  cross-examination  as  to  the  circumstances,  is 
sufficient  to  take  the  case  out  of  the  statute  of  limitations. 

To  show  that  certain  money  paid  by  defendant  to  plaintiff  was  a  payment  on 
account  of  a  debt  due  from  the  former  to  the  latter,  for  money  loaned,  tak- 
•ing  it  out  of  the  operation  of  the  statute  of  limitations,  plaintiff  testified 
that  she  asked  defendant  for  money  on  account  of  the  loan  to  pay  her  rent, 
and  he  drew  a  check  for  her ;  and  her  brother  testified  that  defendant 
afterwards  told  him  that  he  had  paid  the  amount  to  plaintiff  on  account  ; 
but  defendant  testified  that  plaintiff  made  no  request  for  a  payment,  but 
said  she  was  in  arrears  for  rent,  and  about  to  be  dispossessed,  and  he  gave 
her  his  check*  which  bore  on  its  face  the  statement  that  it  was  for  rent  of 
her  house.  Held,  that  a  finding  that  the  payment  was  on  account  of  the 
debt,  and  not  a  loan  from  defendant  to  plaintiff,  waft  sustained  by  the 
evidence. 


AppEAii  from  a  judgment  of  this  court  entered  upon 
the  decision  of  the  judge  on  trial  by  the  court- without  a 
jury. 

The  action  was  brought  to  recover  a  balance  of  $429.94, 
with  interest  from  December  15th,  1885,  being  the  balance 
claimed  to  be  due  upon  a  certain  promissory  note  made  by 
defendant,  as  follows : 

**  $550.  New  York,  April  26th,  1876. 

**  Two  months  after  date  I  promise  to  pay  to  Jacob  Ram- 
say, Jr.,  or  order,  five  hundred  and  fifty  dollars  for  value  re- 
ceived, with  interest  at  the  rate  of  7  per  cent,  per  annum, 
having  deposited  with  him  as  collateral  security,  with  au- 
thority to  sell  the  same  at  public  or  private  sale  on  the  non- 
performance of  this  promise,  and  without  notice,  one  bond  for 
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$500  of  the  North  Biyer  &  New  York  Steamboat  Co.,  num- 
bered 171. 

**  Gaybert  Barnes, 

**  Per  Reon  Barnes,  Atty." 

Upon  trial  by  the  court,  a  jury  having  been  waived,  judg- 
ment was  rendered  for  plaintiff  for  $480.85,  with  costs.  From 
the  judgment  defendant  appealed. 

William  B.  Homblower^  for  appellant. 

Joseph  M.  Williamij  for  respondent. 

J.  F.  Daly,  Ch.  J. — It  was  found  by  the  trial  judge,  first: 
that  the  note  in  question  was  made  and  delivered  by  Reon 
Barnes  for  value  received;  second:  that  it  was  indorsed 
and  delivered  to  the  plaintiff  by  the  payee  for  good  and  suffi- 
cient consideration  together  with  the  bond ;  and,  third :  that 
thereafter  and  on  or  about  March  14th,  1877,  it  was  agreed 
between  the  plaintiff  and  defendant  that  the  matter  was  not 
one  of  Gaybert  Barnes,  but  a  personal  one  of  the  defendant; 
and  that  at  that  date  he  owed  the  phiintiff  the  sum  of  9518.55, 
and  that  that  was  the  true  balance  due  upon  said  note. 
.  The  first  point  of  the  appellant  upon  this  appeal  is  that 
there  is  absolutely  no  evidence  to  support  the  third  finding 
of  fact,  upon  which  alone  the  conclusion  of  law  is  based  that 
plaintiff  is  entitled  to  judgment  against  defendant.  It  would 
seem  that  the  appellant  has  overlooked  the  clear  admission 
of  this  fact  in  the  pleadings.  The  complaint  alleges, 
"  Third :  That  thereafter  and  on  or  about  the  14th  day  of 
March,  1877,  it  was  agreed  between  the  plaintiff  and  the 
^defendant  that  the  matter  was  not  one  of  Gaybert  Barnes^ 
but  a  personal  one  of  the  defendant,  and  that  at  that  date  he 
owed  the  plaintiff  the  sum  of  $518.55,  and  that  that  was 
the  true  balance  then  due  upon  said  note."  The  only 
denial  in  the  answer  of  these  allegations  is  as  follows: 
^^  Third  :  Denies  that  it  was  agreed  between  the  plaintiff 
and  the  defendant  on  or  about  March  14th,  1877,  that  the 
defendant  then  owed  the  plaintiff  the  sum  of  9518.55  or  that 
that  sum  was  the  true  balance  then  due  upon  the  said  prom- 
issory note  as  is  alleged  in  the  third  paragraph  of  the  com- 
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plaint."  A  denial  so  worded  as  to  put  in  issue  in  the  precise 
words  of  the  allegation  certain  averments  of  the  third  par- 
agraph of  the  complaint,  and  referring  expressly  to  that 
paragraph  which  contains  the  whole  charge  or  statement  of 
the  personal  obligation  of  the  defendant,  and  which  yet 
avoids  all  reference  to  the  latter,  has  all  the  force  of  an  ex* 
press  admission  of  the  portion  which  is  not  denied. 

It  was  not  necessary  for  the  plaintiff  to  give  evidence  of 
an  allegation  so  admitted.  It  is  claimed,  however,  that  by 
introducing  a  certain  paper  drawn  up  and  delivered  by  the 
defendant  on  the  14th  of  March,  1877,  (but  not  signed  by 
him)  the  plaintiff  showed  that  there  wsis  no  such  transaction 
as  alleged  in  the  complaint.  That  paper  recited  that  Reon 
Barnes  had  purchased  the  note  and  bond  in  question  and 
that  1^518.55  is  the  true  balance  due  upon  said  purchase.  It 
was  offered  by  plaintiff  as  a  memorandum  made  by  defendant 
showing  the  amount  admitted  to  be  due,  and  the  testimony 
was  that  it  was  given  as  an  agreement  as  to  the  amount  due. 
It  was  not  an  agreement ;  it  was  not  enforceable  against  the 
defendant;  it  was  a  mere  statement  by  him  which  cannot 
have  the  effect  of  destroying  the  force  of  his  solemn  admission 
in  the  pleadings  as  to  the  admission  and  agreement  that  the 
obligation  to  which  he  affixed  the  name  of  Gaybert  Barnes 
as  principal  and  his  own  as  attorney  was  in  fact  his  own 
contract. 

It  is  argued,  however,  that  there  was  no  consideration  for 

any  such  agreement.    As  the  agreement  was  admitted  by  the 

pleading,  neither  the  question  of  consideration  nor  any  other 

question  affecting  its  validity  could  be  raised.     Besides,  no 

such  objection  was  made  at  the  trial  where  it  might  have 

been  obviated  by  proof.     The  same  consideration  disposes  of 

the   suggestion    that,  the  note  being    signed  on  behalf  of 

Graybert  Barnes  as  principal,  it  could  not  be  shown  by  parol 

to  be  the  engagement  of  a  third  party  (^Briggs  v.  Partridge^ 

64  N.  Y.  363).    But  even  if  the  agreement  had  not  been 

admitted  in  the  pleadings,  and  even  if  the  objection  had  been 

taken  at  the  trial,  there  is  no  force  in  this  suggestion.     For 

this  is  the  case  of  a  note  signed  by  the   party  sought  to  be 

31 
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charged,  though  he  ^gtied  it  apparently  as  agent  of  another. 
A  party  may  sign  a  note  by  any  name  he  pleases  and  if  he 
intend  to  bind  himself  by  it  he  is  liable  upon  it  (De  Witt  v. 
Walton,  9  N.  Y.  671 ;  Brown  v.  Butchers  ^  D.  Bank,  6  Hill 
448).  So,  in  this  case,  while  Reon  Barnes  signs  the  name  of 
Gaybert  Barnes  with  his  own  name  as  *^  Atty,*'  he  admits 
and  agrees  that  it  is  his  obligation,  and  therefore  he  is  bound 
by  it. 

The  remaining  question  upon  this  api^eal  arises  under  the 
statute  of  limitations  which  was  pleaded  as  a  defense,  the 
note  in  question  having  matured  on  June  28th,  1876,  and  the 
action  having  been  commenced  on  December  26th,  1886. 
The  plaintiff  alleged  in  her  complaint  that  the  defendant 
made  two  payments  of  $20  each  on  account  of  said  note  in 
or  about  March,  1878,  and  that  she  received  $75  as  a  dividend 
upon  the  bond  about  January  1st,  1880,  and  that  on  De- 
cember 15th,  1885,  the  defendant  paid  her  9266.66 ;  leaving 
the  balance  sued  for  of  $429.94.  The  answer  denies  the 
making  of  any  of  these  payments  on  account  of  the  note,  and 
denies  any  knowledge  of  the  payment  of  any  dividend  upon 
the  bond,  and  counterclaims  the  sum  of  $266.66  which  he 
alleges  he  lent  to  the  plaintiff  on  December  15th,  1885.  All 
of  these  payments  were  proved,  and  in  addition  a  payment  of 
$41  in  1883.  Evidence  of  this  last  amount  was  objected  to 
because  not  alleged  in  the  complaint.  But  a  plaintiff  is  not 
bound  to  anticipate  a  plea  of  the  statute  by  setting  forth 
in  his  complaint  the  payments  that  he  intends  to  rely  upon 
to  take  the  case  out  of  its  operation.  Further  objection  is 
made  that  the  circumstances  under  which  the  payment  was 
made  are  not  shown,  and  that  proof  of  a  mere  payment  of  a 
particular  sum  is  not  evidence  of  an  acknowledgment  that 
more  was  due.  It  is  sufficient  answer  that  the  witness  was 
permitted  without  objection  to  state  the  several  payments  in 
answer  to  the  question,  '^  Has  anything  been  paid  by  the 
defendant  on  account  of  this  amount  dne?"  This  question 
did  not  necessarily  call  for  a  conclusion  nor  an  opinion  of  the 
witness,  but  for  a  fact.  He  was  not  cross-examined  as  to  the 
circumstances  of  each  payment,  nor  was  objection  made  that 
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Bach  circumstances  were  not  shown.  T\\e  testimony  of  pay- 
ment was  therefore  competent  as  evidence  of  a  part  payment 
of  an  acknowledged  indebtedness  to  the  amount  due. 

As  to  the  payment  of  i|266.66  on  December  16th,  1885, 
which  plaintiff  claims  to  have  been  a  payment  on  account, 
and  which  defendant  claims  to  have  been  a  loan  made  by  him 
to  plaintiff,  the  testimony  was  conflicting,  but  there  was 
ample  evidence  to  sustain  the  finding.  The  plaintiff  swore 
that  she  went  to  defendant  and  asked  for  money  on  account 
of  the  money  loaned  (for  it  appeared  without  contradiction 
that  the  note  was  originally  given  by  defendant  for  a  loan  of 
money  to  him  from  the  plaintiff,  through  her  brother,  the 
payee  of  the  note,  and  that  the  note  was  taken  for  her 
benefit),  that  she  asked  for  the  money  to  pay  her  rent,  and  he 
drew  the  check  for  her.  The  witness  Jacob  Ramsay  testified 
that  two  days  after  he  met  defendant  on  the  treasury  steps 
on  Wall  Street ;  that  he  was  on  the  opposite  side  and  de- 
fendant whistled  to  him ,  he  went  over,  and  defendant  said, 
^  I  saw  Emma  the  other  day  and  gave  her  $250  on  account ; 
now,  Jake,  I  will  fix  up  the  balance  of  that  as  soon  as  pos- 
sible.'* Defendant  testified  that  no  request  was  made  for  a 
payment,  but  that  plaintiff  called  upon  him  and  said  she  was 
in  arrears  for  rent  and  was  about  to  be  dispossessed,  and  he 
gave  her  his  check  payable  to  her  order  and  bearing  on  its 
face  the  statement  ("  for  rent  of  No.  40  W.  38th  St.  for  mo. 
of  Dec").     The  check  was  produced. 

Upon  the  evidence  of  the  original  loan  from  plaintiff  to 
defendant  of  the  money  for  which  this  note  was  given 
(which  as  I  have  said  was  not  contradicted),  upon  the 
admission  in  the  pleading  of  an  agreement  that  the  note  was 
his  personal  obligation,  upon  the  guarded  testimony  given 
by  him  upon  commission,  ^^  No  recollection  of  ever  assuming 
the  payment  of  the  note  set  out  in  the  complaint,  or  of  agree- 
ing with  the  plaintiff  that  I  owed  her  the  sum  of  $518.55  or 
any  sum  upon  s|^id  note ;  and  I  think  I  never  did,"  and  upon 
the  testimony  of  the  plaintiff  and  her  brother  as  opposed  to 
that  of  the  defendant,  there  does  not  seem  to  have  been 
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room  for  any  other  conclusion  than  that  arriyed  at  by  the 
learned  trial  judge  upon  the  case  before  him. 
The  judgment  should  be  affirmed,  with  costs. 

BiSGHOFF  and  Pbtob,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


MoBRis  Rotter,  Appellant,  against  John  Gobbutz,   Re- 
spondent. 

(Decided  Janimry  5th,  1891.) 

An  owner  of  two  adjoining  buildings  is  not  liable  to  the  tenant  of  one  of 
them  under  a  lease  from  him,  for  injuries  to  the  tenant's  goods  caused  by 
the  removal  of  the  walls  of  the  other  building,  leaving  the  demised  prem- 
ises exposed,  where  the  lease  contains  no  covenant  to  repair  or  keep  in 
repair,  or  that  the  adjacent  property  should  remain  in  the  same  condition 
as  at  the  time  of  hiring,  and  there  was  no  deceit  or  false  representations  as 
to  the  condition  of  the  demised  premises  ;  and  where  the  work  was  done 
under  a  contract  with  the  owner  giving  the  contractor  sole  charge  of 
the  work,  and  providing  that  the  walls  of  the  demised  premises  should  not 
be  disturbed,  and  it  appears  that  no  injiuy  to  the  tenant  or  invasion  of  his 
premises  was  contemplated  in  making  the  contract  or  was  necessarily  in- 
volved in  doing  the  work  under  it. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Third  Judicial  District  dismissing 
plaintiff's  complaint. 

The  facts  are  stated  in  the  opinion. 

John  M.  Tiemey^  for  appellant. 

Maurice  Untermeyer^  for  respondent. 

BooESTAVBB,  J. — The  respondent  was  th/e  owner  of  the 
premises  known  as  Nos.  17  and  19  Greenwich  Avenue  in  this 
City,  and  the  appellant  was  in  occupation  of  the  ground  and 
basement  floor  of  No.  17  as  a  tenant  under  a  written  lease 
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expiring  May  1st,  1891.  The  respondent,  desiring  to  build 
on  No.  19,  made  a  contract  with  Tiieodore  E.  Tripler  to  take 
down  the  old  building  on  it  and  remove  the  debris.  Mr* 
Tripler  was  to  have  sole  charge  of  that  work,  and  was  espe- 
cially requested  by  the  respondent  not  to  interfere  with  the 
walls  of  No.  17  in  doing  it.  In  the  latter  part  of  June  or  the 
first  of  July  Mr.  Tripler  and  his  men  commenced  work  under 
this  contract,  and  it  is  claimed  by  the  appellant  that,  in  re* 
moving  the  walls  of  No.  19,  the  entire  westerly  side  of  the 
extension  occupied  by  him  on  No.  17  was  exposed,  and  his 
carpets,  f urnitui-e,  etc.,  in  that  apartment  were  injured  by  rain. 
This  action  is  brought  to  recover  for  that  injury. 

It  is  true  that  in  every  written  lease  there  is  an  implied 
covenant  on  the  part  of  the  lessor  that  the  lessee  shall  have 
quiet  enjoyment  of  the  premises  during  the  demised  term, 
which  is  not  affected  by  the  statute  declaring  no  covenants 
shall  be  implied  in  conveyances  of  real  estate  (^Moffat  v. 
Strang^  9  Bosw.  67 ;  Mayor  v.  itfoftte,  18  N.  Y.  161 ;  Mack  v. 
Patchin,  29  How.  Pr.  20,  afFd  42  N.  Y.  167). 

But  as  was  said  by  Beardslbt,  J.,  in  Cleves  v.  Willaughby 
(7  Hill  86),  speaking  of  implied  covenants  in  instruments  re- 
lating to  land,  **  That  doctrine  has  a  very  limited  application 
for  any  purpose  to  a  lease  for  years,  and  in  every  case  has 
reference  to  the  title,  and  not  to  the  quality  or  condition  of 
the  property,**  and  in  effect  is  no  more  than  a  covenant  that 
the  lessor  has  a  right  to  lease  the  premises  hired,  and  will 
defend  that  right  on  peril  of  forfeiting  his  claim  for  rent. 
The  law  recognizes  no  other  implied  covenant  in  respect  to 
leases  that  we  are  aware  of,  unless  it  be  in  the  case  of  a  ready 
furnished  house  or  apartment,  that  it  is  reasonably  fit  for  im- 
mediate use,  and  even  this  has  been  seriously  questioned,  if 
not  entirely  repudiated,  as  the  law  of  this  state  (^Franklin  v. 
Brown,  118  N.  Y.  110 ;  Edward»  v.  New  York  }  H.  R.  Co., 
98  N.  Y.  248 ;  Howard  v.  DoolittU,  8  Duer  475 ;  Meeks  v. 
Bowerman,  1  Daly  99). 

On  the  trial  of  this  action  it  was  admitted  that  the  re- 
spondent had  given  the  appellant  a  lease  of  the  lower  floor 
and  basement  of  the  premises  No.  17   Greenwich  Avenue 
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which  would  not  expire  until  May  1st,  1891.  But  no  attempt 
was  made  on  appellant's  behalf  to  show  that  this  lease  con- 
tained either  a  covenant  to  repair  or  keep  in  repair  the 
premises  so  hired,  or  that  the  adjacent  property  should  remain 
in  the  condition  it  was  at  the  time  of  the  hiring,  during  the 
whole  or  any  part  of  the  term.  Nor  was  it  claimed  that  any 
deceit  was  practised  or  false  representations  made  by  the 
appellant  as  to  the  character  or  condition  of  the  premises  in 
question,  or  of  the  sufficiency  of  the  supporting  walls  if  left 
to  stand  by  themselves ;  nor  were  any  representations  made 
as  to  the  fitness  of  the  premises  for  the  purposes  for  which 
they  were  let  Whatever  may  be  argued  as  to  implied  cov- 
enants, it  cannot  be  claimed  that,  under  such  a  state  of  facts, 
the  law  of  this  state  will  inject  into  leases  a  covenant  that 
the  landlord  will  keep  in  repair  the  demised  premises,  or  that 
the  adjacent  property  will  remain  in  the  condition  in  which 
it  was  at  the  time  of  the  letting,  when  the  tenant  neglects  to 
have  such  covenants  inserted  in  them. 

On  the  contrary,  Mr.  Justice  Beabdslby  in  Cleves  v.  Wilr 
"hughhy  (mprd)^  says :  ^^  The  maxim  caveat  emptor  applies  to 
all  property,  real,  personal,  and  mixed,  and  the  purchaser 
generally  takes  the  risks  of  its  quality  and  condition  unless 
he  protects  himself  by  an  express  agreement  on  the  subject.'* 
And  this  has  been  reaffirmed  with  emphasis  in  Edwards  v. 
New  York  ^  H.  R.  Co.  (supra')^  and  more  recently  in 
Franklin  v.  Broum  (^iupra).  Nor  is  the  hardship  of  such  a 
doctrine  in  this  case  so  great  as  it  at  first  appears.  The 
appellant  had  occupied  these  premises  for  10  or  12  years 
previous  to  the  last  hiring ;  he  if  anybody  should  have  known 
whetheT  or  not  the  extension  had  independent  walls,  or  was 
merely  a  lean-to,  built  against  the  wall  of  the  adjacent  prop- 
erty. We  think  it  clear  from  the  testimony  the  landlord  did 
not ;  he  had  No.  19  surveyed  by  a  competent  surveyor  be- 
fore he  let  the  contract  to  remove  the  building  on  it  to  Mr. 
Tripler,  who  reported  to  him  that  both  17  and  19  had  inde- 
pendent walls,  and  in  making  the  contract  he  especially 
provided  that  the  building  and  walls  of  No.  17  should  not  be 
disturbed.     We  also  think  that  the  justice  who  tried  the  case 
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was  fully  justified  by  the  evidence  in  finding,  as  he  must  have 
done  in  rendering  judgment  for  the  defendant,  that  no  part 
of  the  premises  No.  17  was  disturbed  by  the  respondent 
directly,  and  that  the  performance  of  the  contract  he  made 
with  Tripler  would  not  necessarily  cause  a  disturbance  of  these 
premises  and  in  this  way  inflict  an  injury  on  appellant. 

All  the  misapprehension  in  this  case  arises  irom  the  fact 
that  the  respondent  owned  both  lots^  and  his  rights  and 
duties  as  to  each  have  been  confused.  Let  us  suppose  that 
A,  owned  No.  19,  and  B.  owned  No.  17,  tlie  lower  part  of 
which  he  had  let  to  C.  Now,  had  A.  torn  down  the  walls  of 
his  house  only,  and  thus  left  the  broadside  of  the  extension 
on  No.  17  exposed  to  the  weather,  because  that  extension 
never  had  any  wall  of  its  own :  who  would  have  thought  of 
holding  A.  liable  to  C.  for  any  injury  his  furniture  might 
have  sustained  by  reason  of  such  exposure  ?  And  why  not? 
Simply  because  A.  owed  no  duty  to  C.  except  to  remove  his 
walls  carefully  so  as  not  to  injure  C.*8  property  through 
negligence.  Neither,  under  the  principles  of  law  above  stated, 
would  B.  have  been  liable  to  C;  for  B.  had  neither  cov- 
enanted to  keep  in  repair,  nor  that  the  adjacent  property 
should  remain  as  it  was  at  the  time  of  the  hiring,  and  C.  had 
rented  the  premises  as  they  were,  at  his  own  risk.  In  the 
absence  of  fraud,  deceit,  false  representations,  and  of  any 
express  covenant,  we  know  of  no  rule  of  law  by  which  the 
respondent  can  be  held  for  damages  under  such  circumstances 
simply  because  he  owned  both  lots;  his  rights  and  duties,  as 
far  as  the  different  tenants  in  each  were  concerned,  were  in 
no  wise  affected  thereby. 

The  only  other  ground  on  which  respondent  could  have 
been  held  liable  in  this  case  was  because  of  some  negligence 
in  removing  the  building  on  No.  19  whereby  appellant's 
property  was  injured. 

But  it  is  a  rule  of  law  so  well  settled  in  this  state  as  to 
need  no  discussion  here,  that  where  a  contractor  has  under- 
taken the  performance  of  certain  specific  work  in  such  a  way 
that  the  owner  has  no  control  or  authority  over  the  manner 
of  its  performance,  the  owner  is  not  responsible  for  the  con- 
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tractor's  negligence  in  doing  the  work.  This  rule  is  as  ap- 
plicable to  work  on  real  property  as  on  personal  (  Q-oudier  v. 
Cormackj  2  E.  D.  Smith  254 ;  McEnanny  v.  Kyle^  14  Daly 
268 ;  Blake  v.  Ferri%y  6  N.  Y.  48 ;  Pack  v.  City  of  New  Yorh, 
8  N.  Y.  222;  McCafferty  v.  Spuyten  Duyvil  ^  P.  M.  K  R.  Co., 
61  N.  Y.  178). 

In  order  to  make  the  owner  liable  for  the  negligent  acts  of 
another,  the  relation  of  master  and  servant,  or  principal  and 
agent  must  exist  between  them.  The  evidence  does  not 
establish  any  such  relation  between  the  respondent  and  Mr. 
Tripler.  On  the  other  hand,  it  shows  beyond  doubt  that  Mr. 
Tripler  had  sole  charge  of  the  work,  and  the  respondent  had 
nothing  to  do  with  it. 

The  only  exceptions  to  the  last  above-stated  rule  which  we 
know  of,  are  where  the  work  originally  contracted  to  be  done 
is  unlawful  in  itself,  is  extremely  hazardous,  as  blasting 
(^Buddin  V.  Fortunato^  ante,  p.  196 ;  Say  v.  Cohoes  Co.,  2  N. 
Y.  159;  Hexamer  v.  Webb,  101  N.  Y.  887),  or  necessarily 
involves  the  doing  of  an  injury  to  another.  In  such  cases 
the  owner  cannot  be  allowed  to  shift  the  burden  of  his  own 
wrong  or  the  extreme  hazard,  to  the  shouldei-s  of  his  con- 
tractor. But  taking  down  an  old  building  is  neither  unlaw- 
ful nor  does  it  involve  unusual  hazard.  The  question  then 
is,  did  the  performance  of  the  contract  necessarily  involve 
the  doing  of  an  injury  to  the  plaintiff  ?  Obviously,  if  the 
walls  of  the  two  buildings  were  entirely  independent,  tearing 
down  one  would  in  no  way  involve  the  walls  of  the  other. 
In  Harl  v.  Beadle%ton  C42  Super.  Ct.  294),  it  was  held  in  the 
case  of  a  party  wall  which  the  adjoining  owners  were  bound 
to  keep  up,  that  one  of  them  could  not  maintain  an  action 
against  the  other,  who  had  employed  a  contractor  to  take 
down  his  house,  which  involved  the  removal  of  the  beams 
resting  in  the  party  wall,  for  it  was  said  that  this  could  be 
done  without  necessarily  weakening  the  wall. 

In  this  case  appellant,  and  one  witness  in  his  behalf,  testi- 
fied that  when  the  rear  part  of  the  wall  on  No.  19  was  torn 
down,  it  exposed  the  whole  of  one  side  of  the  extension  be- 
fore mentioned,  and  that  there  was  no  other  protection  to 
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that  part  of  his  premises  Ihan  the  wall  so  torn  down.  This 
is  denied  both  by  the  respondent  and  Mr.  Tripler,  who  testify 
that  both  baUdings  had  independent  walls  except  along  a 
part  of  the  extension,  and  there  the  wall  torn  down  was 
wholly  on  lot  No.  19,  and  Mr.  Tripler  testified  that  the 
extension  in  question  next  the  wall  torn  down,  was  protected 
by  a  lath  and  plaster  partition  left  standing  when  the  other 
wall  was  removed,  and  that  there  was  no  opening  except  one 
place  near  the  ceiling,  which  was  closed  with  board  in  a  short 
time.  It  is  apparent  from  the  testimony  that  the  extension 
must  have  had  some  kind  of  support  next  to  No.  19,  to  permit 
these  boards  to  be  fastened  upon  it,  and  to  support  the  roof, 
which  remained  intact. 

On  this  state  of  facts,  the  justice  who  tried  the  case  ren- 
dered his  decision  in  favor  of  the  respondent,  and  must  have 
found  that  the  work  contracted  to  be  done  would  not  neces- 
sarily injure  the  appellant.  While  the  evidence  is  conflicting, 
we  think  there  was  quite  enough  given  by  the  respondent  to 
justify  the  conclusion  arrived  at.  We  are  satisfied  from  the 
evidence  that  no  injury  to  appellant  nor  invasion  of  his 
premises  were  contemplated  by  respondent  when  he  made 
the  contract,  and  that  none  were  necessarily  involved  in 
doing  the  work  under  it. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

BiscHOFP,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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J.  Gabdkbb  Cxtbtis,  Respondent,  against  Robert  Solzaij, 

Appellant. 

(Decided  January  5th,  1801.) 

A  writing  signed  by  one  only  of  the  parties  to  an  agreement,  and  purporting 
to  contain  his  obligation  only,  not  undertaking  to  bind  the  other  party,  is 
merely  an  admission  of  the  engagement  of  the  party  signing  it,  and  does 
not  preclude  him  from  showing  by  parol  what  was  the  undertaking  on  the 
part  of  the  other  party. 

A  memorandum  of  a  sale  of  goods  was  in  the  form  of  a  bought  note,  contain- 
ing the  obligation  of  the  buyer,  and  no  more,  and  was  signed  by  the  buyer 
only.  Held,  that,  in  an  action  for  part  of  the  price  remaining  unpaid,  the 
agreement  having  been  executed,  so  that  there  was  no  question  of  the 
statute  of  frauds,  parol  evidence  was  admissible  for  defendant  to  prove  a 
sale  by  sample  and  a  warranty,  and  a  breach  of  the  warranty. 

Appeal  from  a  judgment  of  this  court  entered  upon  a 
verdict  rendered  by  direction  of  the  court  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  $2,589.08,  balance  of 
the  purchase  price  of  certain  lots  of  gutta  percha  sold  on 
September  6th,  1888.  The  following  is  the  only  memorandum 
of  sale  which  was  made  : — 

"  Boston,  Sept.  6th,  '88. 

*^  Bought  of  Messrs.  J.  Gardner  Curtis  &  Co.,  Boston,  the 
following  lot  of  gutta  percha  : 

c 


WP 

*^  ExBrilliant.  ...  20  pes.           14  packages  84  packages 

"    Chelmsford    86    "             84       "  104        ** 

**    Slamat            98    **            67       **  87        *• 

**    Mimi                                   84       *♦  9        ** 


abt.  199  pes.  abt.  149  bkts.     abt.  184  bkts. 
at  the  price  of  S2i  for  C  :  12c.  for  ^:  12c.  for  XX.     Terms 
cash  10  days  less  1  per  cent,  brokerage  from  delivery  of  each 
lot  as  taken.    Lots  all  to  be  taken  off  by  Soltau  during  month 
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of  September,  1888.  Tai*e  of  each  mark  to  be  ascertained  by 
taring  actually  10  per  cent,  (ten  per  cent)  of  same  and  to  be 
applied  on  the  lot.  Baskets  to  be  in  good  order  and  any 
repairing  to  be  done  for  seller's  account.  Sample  packages 
'Soltau  got  to  be  settled  at  above  prices  for  the  three  different 
marks. 

"  Robert  Soltau. 
^^  Please  make  out  three  different  delivery  orders.    One 
delivery  order  for  each  mark." 

The  answer  set  up  that  the  sale  was  by  sample  and  that 
plaintiff  expressly  warranted  and  represented  the  bulk  of  the 
gutta  percha  to  be  equal  to  the  samples,  and  that  subse- 
quently it  was  discovered  that  98  baskets  marked  ^^  X  X  " 
proved  to  be  a  certain  foreign  substance  having  no  marketable 
or  other  value  whatever  and  possessing  none  of  the  qualities 
of  gutta  percha,  and  in  no  respect  corresponding  to  the  alleged 
samples ;  and  a  counterclaim  of  $994.78  damages  was  set  up 
resulting  from  the  loss  of  profits  upon  a  contemplated  sale 
which  defendant  alleges  the  plaintiff  knew  of  at  the  time  of 
the  purchase.  The  reply  of  the  plaintiff  admitted  that  the 
defendant  I'eceived  samples  of  the  merchandise,  buc  alleged 
that  they  were  taken  by  the  defendant  himself  from  the  bulk 
of  the  gutta  percha  in  warehouse,  and  that  defendant  person- 
ally inspected  and  had  the  opportunity  to  inspect  the  whole 
of  said  gutta  percha,  and  after  such  inspection  took  such 
samples  as  he  chose  ;  and  denied  that  plaintiff  made  any  war- 
ranty or  representation,  and  denied  that  any  part  of  the  gutta 
percha  proved  to  be  a  foreign  substance  having  no  market- 
able or  other  value  ;  and,  whilst  admitting  that  the  plaintiff 
supposed  defendant  bought  the  gutta  percha  for  the  purpose 
of  reselling  the  same,  denied  that  plaintiff  knew  to  whom  or 
for  what  price  defendant  expected  to  sell. 

George  M,  Pinney^  for  appellant. 
Frank  E.  Blackwell^  for  respondent. 

J.  F.  Daly,  Ch.  J. — [After  stating  the  facts  as  above.] — 
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Upon  the  trial  of  the  actiou  the  defendaut  offered  evidence 
of  conversations  with  the  plaintiff  at  and  before  the  sale  and 
letters  of  the  plaintiff  written  before  the  sale,  to  prove  that 
the  sale  was  by  sample,  and  also  that  the  plaintiff  at  the  time 
of  the  execution  of  the  written  memorandnm  warranted  that 
the  gutta  percha  was  of  the  same  quality  as  the  samples ; 
and  also  offered  evidence  to  show  that  the  98  baskets  rejected 
were  not  gutta  percha  within  the  meaning  of  the  contract 
and  were  not  merchantiible,  and  that  he  had  no  opportunity 
for  inspecting  the  goods  which  he  purchased.  This  evidence 
was  excluded. 

There  was  no  written  contract  of  sale  on  tlie  part  of  the 
plaintiff.  The  memorandum  in  evidence  was  signed  by  the 
defendant  only  and  purports  to  contain  his  obligation  and  no 
more.  It  cannot  be  said  to  be  the  contract  between  the 
parties.  Not  having  been  signed  by  the  plaintiff  it  was  not 
in  any  sense  his  contract.  He  could  not  have  been  sued  upon 
it  and,  so  far  as  he  was  concerned,  his  agreement  rested  solely 
in  parol.  Under  these  circumstances,  as  the  agreement  of  sale 
had  been  executed  and  no  question  of  the  statute  of  frauds 
can  be  raised,  the  defendant  should  have  been  permitted  to 
show  by  parol  what  the  contract  of  the  plaintiff  was.  Since 
the  trial  of  this  action  the  precise  point  has  been  decided  in 
Rontledge  v.  Worthington  Co.  (119  N.  Y.  692).  In  that  case, 
which  was  an  action  to  recover  payment  for  certain  goods 
sold  by  the  plaintiffs  to  the  defendant,  the  plaintiffs  produced 
in  evidence  a  writing  signed  by  the  defendant  by  which  it 
agreed  to  take  them  at  a  price  specified.  Defendant  set  up 
a  counterclaim  and  offered  to  prove  by  parol  evidence  that 
plaintiffs  agreed,  in  consideration  of  the  purchase  and  as  a 
part  of  the  agreement,  that  the  trade  price  at  which  they  sold 
the  g^ods  should  not  be  lowerred,  and  damages  were  claimed 
for  a  breach  of  that  agreement.  The  testimony  was  objected 
to  and  excluded.  This  was  held  error:  that  the  writing 
represented  a  part  only  of  the  contract,  that  is,  the  defendant's 
undertaking,  while  that  of  the  plaintiffs  rested  simply  in 
parol ;  that  there  was  in  fact  no  valid  contract  between  the 
parties,  but,  as  it  had  been  executed,  this  took  the  agreement 
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out  of  the  statute  of  frauds  and  left  the  parties  subject  to 
and  bound  by  the  terms  of  the  actual  agreement  made ;  citing 
Lockett  V.  Nieklin  (2  Exch.  93),  which  was  an  action  of  debt 
for  goods  sold  and  delivered,  the  goods  being  furnished  upon 
a  written  order  of  the  defendant,  and  the  defendant  offering 
parol  evidence  to  prove  that  the  terms  upon  which  the  order 
was  given  was  six  months  credit,  etc. ;  the  evidence  was  held 
admissible  to  show  the  whole  contract,  of  which  the  paper 
contained  only  one  of  the  terms.  The  rule  is  stated  in  the 
Court  of  Appeals  opinion  as  follows :  ^^  The  rule  which 
rejects  parol  evidence  when  offered  with  respect  to  a  contract 
between  parties  and  put  into  writing,  has  no  application  to  a 
case  like  this,  where,  of  the  original  agreement  which  has  been 
executed,  a  part  only  is  in  writing  and  the  rest  was  verbal. 
The  principle  of  liability  is  the  same  whether  the  whole 
transaetion  be  embodied  in  one  instrument  setting  forth  the 
respective  obligations  of  both  parties,  or  whether  it  takes  the 
form  of  a  separate  undertaking  by  each  party.  Whether  we 
regard  the  writing  of  the  defendant  as  an  order  or  as  an 
agreement  is  quite  immaterial.  In  either  view  it  was  an 
admission  only  of  the  defendant's  engagement." 

In  the  light  of  this  decision,  the  exclusion  of  the  testimony 
offered  by  the  defendant  of  the  agreement  made  by  the 
plaintiff  was  error,  and  the  judgment  must  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

BisCHOFF  and  Peyor,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  abide  event. 
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Tooci  V,  Axata. 


Feligb  Tocoi,  Respondent,  against  Pietbo  Abata  et  al^ 

Appellants. 

(Decided  January  5th,  1891.) 

• 

A  writing  signed  by  one  only  of  the  parties  to  an  agreement,  and  pniportlng 
to  contain  his  obligation  only,  not  undertaking  to  bind  the  other  party,  is 
merely  an  admission  of  the  engagement  of  the  party  signing  it,  and  does 
not  preclude  him  from  showing  by  parol  what  was  the  undertaking  on  the 
part  of  the  other  party. 

A  writing  purporting  to  express  an  agreement  on  the  part  of  plaintiff  to 
advertise  a  book  which  defendants  were  about  to  publish,  and  stating  the 
compensation  therefor,  was  signed  on  behalf  of  plaintiff  and  delivered  to 
defendants  by  plaintiff*  s  agent,  but  was  not  signed  by  defendants  and  did 
not  purport  to  bind  them.  Held^  that,  in  an  action  by  plaintiff  against  de- 
fendants for  breach  of  the  contract,  parol  evidence  was  admissible  for 
plaintiff  to  prove  the  terms  of  the  undertaking  of  defendants,  upon  the 
faith  of  which  plaintiff  agreed  as  in  the  writing  indicated. 

Appeal  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Second  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
Hyland  ^  Zabriskie^  for  appellants. 
Scott  Lord^  for  respondent. 

BrscHOFF,  J. — Plaintiff,  heing  the  proprietor  and  publisher 
of  two  newspapers  called  respectively  "  Eco  D'ltalia  "  and 
the  *'  Revista,"  and  the  defendants,  as  copartners,  being  about 
to  publish  a  book  called  the  "  Giude,"  in  the  month  of  April, 
1889,  after  some  preliminary  negotiations,  entered  into  a  con- 
tract whereby  the  plaintiff  agreed  to  advertise  the  publi- 
cation of  the  '*  Giude  "  in  his  newspapers,  payment  for  which 
advertisement  was  to  be  made  by  the  defendants  by  an 
advertisement  of  the  plaintiff's  business  to  be  inserted  in  the 
"  Giude  "  and  the  gratuitous  delivery  to  the  plaintiff  of  five 
hundred  copies  of  the  defendants'  publication. 
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The  following  writing  purporting  to  express  the  plaintiffs 
engagement  was  signed  and  delivered  by  his  authorized  agent 
to  the  defendants. 

April  10,  Memorandum* 


44 


<^Mr.  Tocci  agrees  to  insert  in  the  ^Eco/  daily,  and  in 
the  ^  Revista  Italo  Americana,'  an  advertisement,  reclame, 
to  occupy  half  a  column  in  the  first  page,  to  last  and  con- 
tinue until  publication  of  the  ^  Giude.'  In  compensation 
Mr.  Arata  will  insert  a  top  adv.  in  the  ^  Giude  Generale 
Italiana '  and  fifteen  pages  of  Tocci  advertisements  in  the 
same  ^  Giude,'  and  give  five  hundred  copies  of  the  same 
gratis,  to  be  sent  by  Tocci  to  his  clients  in  Italy. 

(Signed)  "  Felice  Tocci, 

per  M.  Cbbvelli." 

Upon  the  trial  the  justice  permitted  the  plaintiff  against 
the  objection  of  defendants'  counsel  to  introduce  parol  evi- 
dence of  the  terms  of  defendants'  engagement,  upon  the  faith 
of  which  the  plaintiff  agreed  as  indicated  in  the  writing 
hereinbefore  set  forth,  and  defendants'  exceptions  to  this 
ruling  upon  the  trial  present  the  only  alleged  errors  which 
the  record  of  this  case  calls  upon  us  to  consider.  It  is 
apparent  from  that  record  that  if  this  parol  evidence  was 
properly  admitted  then  the  only  question  to  be  disposed  of 
in  the  trial  court  was  whether  or  not  the  parties  to  this 
action  had  performed  their  respective  engagements,  tlie 
plaintiff  insisting  that  he  had  furnished  the  requisite  adver- 
tisements to  entitle  him  to  the  delivery  of  the  promised  five 
hundred  copies  of  the  Giude,  and  the  defendants  on  the  other 
hand  claiming  that  the  plaintiff  had  not  advertised  the 
Giude  as  agreed  and  that  he  was  not,  for  that  reason,  entitled 
to  the  delivery  of  such  five  hundred  copies ;  and  thus  the 
question  of  the  defendants'  liability  in  this  action  wsis  one 
purely  of  fact,  which  it  was  the  province  of  the  jury  to  de- 
termine, and  with  which  an  appellate  court  should  not 
interfere. 
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We  do  not  think  the  parol  evidence  complained  of  on  this 
appeal  was  improperly  admitted.  The  writing  was  signed 
on  behalf  of  the  plaintiff  only  and  did  not  undertake  to  bind 
tl)e  defendants.  In  such  a  case,  it  has  been  held  by  the  Court 
of  Appeals,  that  the  writing,  while  it  may  be  prima  fcune 
evidence  of  the  engagement  of  the  party  signing,  does  not 
preclude  him  from  showing  by  parol  what  the  undertaking 
of  the  party  not  signing  was,  and  upon  the  faith  of  which 
undertaking  the  party  signing  agreed  as  in  the  writing  indi- 
cated (See  Rowtledge  v.  WorthingUm   Oo.^  119  N.  Y.  592). 

The  same  point  is  also  fully  considered  in  Curtii  v.  Soltau^ 
just  decided  by  the  Genei-al  Term  of  this  couit,  and  the 
opinion  in  which  is  about  to  be  announced  (ante^  p.  490). 
The  cases  cited  determine  the  question  presented  on  this 
appeal  adversely  to  the  appellants  herein. 

The  judgment  should  be  affirmed,  with  costs. 

BooKSTAVEB,  J.,  coucurred. 
Judgment  affirmed,  with  costs. 


Lbopold  Wise  et  aUy  Appellants,  againtt  Willlam  Rosen- 
blatt, Respondent. 

(Decided  January  6th,  1891.) 

A  writing  signed  by  one  only  of  the  parties  to  an  agreement,  and  purporting 
to  contain  his  obligation  only,  not  ondertaking  to  bind  the  other  party,  is 
merely  an  admission  of  the  engagement  of  the  party  signing  it,  and  does 
not  preclude  him  from  showing  by  parol  what  was  the  undertaking  on  the 
part  of  the  other  party. 

Beceipts  signed  by  defendant  and  delivered  by  him  to  plaintiffs,  for  advanoea 
by  them  to  him  on  goods  which  he  had  consigned  to  them  for  sale,  ac- 
knowledged that  the  money  was  received  from  plaintiffs  **  on  account  of 
all  goods  consigned  to  them  ;  the  same  to  be  sold  at  their  discretion, 
without  limit  as  to  time  or  price."  Held^  that,  in  an  action  by  plaintiffs 
against  defendant  for  a  balance  of  such  advances  exceeding  the  proceeds  of 
the  sales,  parol  evidence  was  admissible  for  defendant  to  prove  a  guaranty 
by  plaintiffs  to  defendant,  as  part  of  the  agreement  for  consignment,  that 
the  goods  would  on  a  sale  realize  not  less  than  a  certain  price. 
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Appeal  from  a  judgment  of  the  District  Court  iu  the  City 
of  New  York  for  the  Eleventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

John  J.  Thomasson,  for  appellants. 
Henry  Steinert^  for  respondent. 

BiscHOFF,  J. — The  facts  of  this  case  so  far  as  they  are 
apparent  from  the  record  before  us  are  briefly  stated  as  fol- 
lows :  Plaintiffs  were  auctioneers  and  commission  merchants 
in  the  City  of  New  York  under  the  firm  name  of  L.  &  C.  Wise. 
About  March  20th,  1889,  the  defendant  consigned  to  the 
plaintiffs  eight  hundred  and  twenty-five  pairs  of  shoes  for  sale, 
upon  which  plaintiffs  agreed  to  make  advances.  These  ad- 
vances appear  to  have  been  made  in  three  instalments  amount- 
ing in  the  aggregate  to  six  hundred  and  fifty-five  dollars. 
For  each  of  these  instalments  the  defendant  at  the  request 
of  plaintiffs  signed  and  delivered  a  receipt  in  the  following 
words : 

«  March  20th,  1889. 

**  Received  of  L.  &  C.  Wise,  dollars, 

advance  invoice  of  March  20th,  1889,  on  account  of  all  goods 
consigned  to  them.  The  same  to  be  sold  at  their  discretion 
without  limit  as  to  time  or  price. 

9  (Signed)       "  Wm.  Rosenblatt." 

Plaintiffs,  having  disposed  of  the  merchandise  consigned, 

claimed  that  after  deducting  ten  per  cent.,  the  amount  of 

their  agreed  commissions,  the  balance  of  the  proceeds  of  sale 

were  short  of  the  advances  made  forty-eight  dollars  and 

seventy-two  cents,  and  for  the  recovery  of  this  balance  of 

advances  this  action  was  brought.     On  the  trial  the  facta 

above  stated  do  not  appear  to  have  been  controverted,  but 

the  defendant  insisted  that  at  the  time  of  the  agreement  for 

82 
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the  consignment  of  the  merchandise  by  the  defendant  to  the 
plaintiffs,  the  latter,  as  part  and  parcel  of  such  agreement, 
had  entered  into  a  guaranty  with  the  defendant  that  the 
shoes  would  on  a  sale  realize  not  less  than  $1.25  per  pair. 
And  the  principal  contention  on  the  trial  was  as  to  the  ad- 
missibility of  the  oral  testimony  introduced  by  the  defendant, 
and  allowed  by  the  trial  justice  against  the  objection  and 
exception  of  plaintiffs'  counsel,  tending  to  establish  the  fact 
of  the  alleged  guaranty.  If  this  oral  testimony  was  properly 
admitted  it  sufficiently  established  the  guaranty,  and  the 
trial  justice  being  authorized  to  determine  the  facts,  no  jury 
trial  having  been  demanded,  it  was  competent  for  him  to 
accept  the  testimony  of  defendant's  witnesses,  and  upon  a 
mere  conflict  of  testimony  in  that  respect  the  appellate  court 
will  not  interfere. 

Upon  the  first  appeal  herein  (9  N.  Y.  Supp.  500),  it  ap- 
peared that  the  justice  in  the  court  below  had  rendered  a 
judgment  in  favor  of  defendant  without  allowing  him  for  the 
counterclaim  demanded,  and  which  did  not  appear  to  have 
been  withdrawn.  There  was  an  apparent  inconsistency  in 
this.  On  the  uncontro verted  proof,  in  support  of  their  claim 
for  the  balance  of  the  advances  made,  the  plaintiffs  were 
entitled  to  judgment,  unless  the  defendant  had  shown  him- 
self entitled  to  the  amount  of  his  counterclaim.  And  as  the 
justice  had  not  determined  the  counterclaim  in  defendant's 
favor  he  could  not  fail  to  award  judgment  to  the  plaintiffs 
for  the  amount,  which,  but  for  the  counterclaim,  so  far  as 
icould  be  ascertained  from  the  record  of  the  appeal,  was  con- 
<$ededly  due.  To  obviate  this  inconsistency  the  judgment 
was  reversed  and  a  new  trial  ordered.  The  parties  thereupon 
again  appeared  in  the  court  below,  and  for  the  purposes  of  a 
re-trial  submitted  the  evidence  taken  upon  the  former  trial  to 
the  justice  for  his  determination.  Upon  this  second  tiial  the 
justice  found  for  the  defendant  for  the  full  amount  of  his 
counterclaim,  and  we  are  thus  for  the  first  time  enabled  fairly 
to  consider  the  sufficiency  of  the  evidence  in  support  of  the 
judgment.  It  is  contended  by  counsel  for  the  appellants 
that  the  receip.ts  signed  and  delivered  by  the  defendant  at  the 


NEW  YORK— JANUARY,  1891.  499 

Wise  V,  Bosenblatt. 

time  of  the  advances  to  him,  in  so  far  as  they  are  expressive 
of  the  terms  upon  which  the  consignment  was  made,  are  not 
open  to  conti-adictiou  by  parol  evidence,  and  for  the  purposes 
of  this  appeal,  as  an  abstract  proposition  of  law,  this  conten- 
tion may  be  conceded  to  be  well  founded.  But  the  defendant 
is  not  precluded  because  of  these  receipts  from  showing  the 
terms  9f  the  plaintiffs'  agreement  and  the  nature  and  extent 
of  their  undertaking.  These  receipts,  being  subscribed  by  the 
defendant  only,  cannot  be  said  to  constitute  the  agreement 
between  the  parties  to  this  action.  They  are  unquestionably 
evidence  of  what  the  defendant  agreed  to  do,  but  they  fail  to 
show  what  the  plaintiffs  undertook  to  do,  in  consideration  of 
the  defendant's  promise.  A  mere  unilateral  engagement  is 
not  a  contract. 

*^  A.  agrees  to  work  for  B.  for  wages.  What  A.  says  is  a 
promise  so  far  as  concerns  himself,  and  a  consideration  so 
far  as  concerns  B. ;  what  B.  says  is  a  promise  so  far  as  con- 
cerns himself,  and  a  consideration  so  far  as  concerns  A.'' 
(Wharton  on  Contracts,  §  493).  In  just  such  a  case  as  the 
one  at  bar,  the  Court  of  Appeals,  in  considering  the  question, 
whether  or  not  a  memorandum  subscribed  by  only  one  of  the 
parties  to  the  agreement  can  be  said  to  constitute  the  sole 
evidence  of  the  contract,  to  the  exclusion  of  parol  evidence 
of  what  the  engagement  of  the  party  not  signing  was,  says, 
**  We  think  the  instrtiment  cannot  be  so  construed.  It 
acknowledges  an  order  for  certain  articles,  a  period  of  deli- 
very and  a  price.  It  is  an  admission  of  these  things  by  the 
party  signing  it,  and  not  at  all  the  contract  of  both — ^a  mere 
memorandum  to  show  what  had  been  ordered,  that  one  party 
might  know  what  they  were  to  supply,  and  the  other  what 
they  were  to  receive,  and  so  avoid  a  double  order.  •  •  . 
But  even  an  agreement  may  be  valid,  although  only  a  parjb  is 
in  writing,  and  while  as  to  that  part  the  writing  is  conclusive, 
parol  evidence  may  be  used  to  show  the  rest  (^Chapin  v. 
Dobaon^  78  N.  Y.  74).  We  think,  therefore,  no  error  was 
committed  by  the  trial  court  in  receiving  the  parol  testimony, 
and  under  it  and  the  verdict  of  the  jury,  an  express  warranty 
as  to  the  quality  of  the  goods  agreed  to  be  furnished,  ij^ust 
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be  deemed  established "  CBrigff  v.  Hilton^  99  N.  Y.  517). 
And  in  RoutUdge  v.  Worthington  Co.,  (119  N.  Y.  692), 
Gbat,  J.,  in  the  consideration  of  the  same  question,  says : 
*'  In  respect  to  this  particular  transaction,  it  was  perfectly 
competent  for  the  defendant  to  prove  a  separate  and  distinct 
undertaking  of  the  plaintiffs  with  it,  that  they  would  not 
affect  its  trade  by  reducing  the  trade  price.  •  •  •  The 
cases  of  Ohapin  v.  Dobson  (78  N.  Y.  74),  Van  Brunt  v.  Day 
(81  N.  Y.  251),  and  Brigg  v.  HiUon  (99  N.  Y.  517),  fully 
sustain  the  proposition  that  in  such  a  case  as  this,  where  the 
agreement  of  the  plaintiff  rested  in  parol,  it  is  open  to  proof. 
The  rule  which  rejects  parol  evidence,  when  offered  with 
respect  to  a  contract  between  parties  and  put  into  writing, 
has  no  application  to  a  case  like  this,  where,  of  the  original 
agreement  which  has  been  executed,  a  part  only  is  in  writing 
and  the  rest  is  verbal.  The  principle  of  liability  is  the 
same,  whether  the  whole  transaction  be  embodied  in  one 
written  instrument,  setting  forth  the  respective  obligations 
of  both  parties,  or  whether  it  takes  the  foim  of  a  separate 
undertaking  by  each  party.  Whether  we  regard  the  writing 
of  the  defendant  as  an  order  or  as  an  agreement,  is  quite 
immaterial.  In  either  view,  it  was  an  admission  only  of  the 
defendant's  engagement." 

The  point  raised  by  the  appellant's  counsel  on  the  appeal 
in  this  case  is  also  fully  considered  in  the  case  of  CurtU  v. 
Soltau,  decided  by  the  General  Term  of  this  court  for 
November,  1890,  the  opinion  in  which  is  about  to  be  an- 
nounced (Ante,  p.  490).  The  last  mentioned  opinion  is  also 
to  the  effect  that  parol  evidence  of  the  engagement  of  the 
party  not  subscribing  the  memorandum  is  admissible.  It 
follows,  that  while  the  defendant  could  not  have  been  per- 
mitted to  contradict  or  vary  the  terms  of  his  own  engagement 
so  far  as  they  have  been  reduced  to  writing  and  subscribed 
by  him,  he  is  not  precluded  from  showing  by  parol  what  the 
plaintiffs  promised  to  do  in  consideration  of  his  engagement, 
and  inasmuch  as  it  does  not  appear  that  the  plaintiffs'  en- 
gagement was  also  reduced  to  writing  and  properly  sub- 
scribed, it  necessarily  follows  that  resort  must  be  had  to 
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parol  evidence  to  ascertain  the  terms  of  the  agreement  on 
plaintiffs'  behalf.  The  guaranty  claimed  by  the  defendant 
to  have  been  made  by  the  plaintiffs  was  substantially  ^ii 
these  goods  upon  a  sale  thereof  fail  to  realize  $1.25  per  pair, 
we  will  be  answerable  to  you  for  the  difference  between  that 
amount  and  the  price  obtained." 

This  is  not  in  conflict  with  the  defendant's  engagement 
that  plaintiffi}  may  sell  the  shoes  without  limit  as  to  price, 
and  the  promise  of  the  plaintiffs  to  be  answerable  to  the  de- 
fendant for  the  difference  between  the  amount  actually  real- 
ized on  a  sale,  and  $1.25  per  pair,  may  in  all  probability  have 
been  made  with  a  view  of  inducing  the  defendant  to  entrust 
the  plaintiffs  with  the  sale,  the  plaintiffs  entertaining,  for  the 
time  being,  the  opinion  that  the  goods  would  not  upon  a  sale 
realize  less  than  the  amount  stated. 

For  the  reasons  above  stated  we  cannot  predicate  any  error 
on  the  part  of  the  trial  justice  in  allowing  parol  evidence  to 
be  given  on  defendant's  behalf  of  the  plaintiffs'  guaranty. 

The  judgment  should  be  affirmed,  with  costs. 

BooKSTAYER,  J.,  concurred. 
Judgment  afiKrmed,  with  oosts. 


Fbakois  C.  Lawbbnge,  Respondent,  against  Thb  Metro- 
politan Elevated  Railway  Compaky  et  al.^  Appel- 
lants. 

(Decided  January  6th,  1801.) 

In  an  action  to  restrain  defendants  from  maintaining  and  operating  their 
elevated  railway  along  the  street  in  front  of  premises  belonging  to  plaintiff, 
the  judgment  for  plaintiff  awarded  an  injunction,  with  a  condition  that  it 
should  be  inoperative  upon  payment  by  defendants  of  a  certain  sum  as 
damages  to  the  fee  from  the  maintenance  of  the  railroad,  and  also  awarded 
damages  for  p«*st  injury.  Held,  that  error  at  the  trial,  in  admitting  proof 
of  an  offer  for  the  property,  as  evidence  of  the  value  of  the  fee,  was  not 
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groimd  for  reversal,  either  as  affecting  the  award  of  past  damages,  since 
that  was  merely  incidental  to  relief  by  injunction,  or  as  afifecting  the 
amount  to  be  paid  in  avoidance  of  the  injunction,  since  that  condition  was 
not  open  to  attack  by  defendants,  whether  they  should  reject  or  accept  it; 
the  amount  to  be  paid  not  being  so  extravagant  as  to  authorise  interfe- 
rence to  redress  an  abuse  of  discretion. 
A  suspension  of  the  operation  of  such  injunction  should  not  be  granted  to 
defendants,  upon  the  acquisition  of  the  property  by  them  by  condemnation 
proceedings,  either  as  a  matter  of  right,  or  as  supported  by  any  equity, 
under  the  circumstances ;  they  having  for  ten  years  intruded  on  plaintifTs 
property  without  effort,  by  any  leg^  method,  to  acquire  it. 

Appbal  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  judge  on  a  trial  bj  the  court  without  a  juij. 

The  facts  are  stated  in  the  opinion. 

Julien  T.  Davies  and  Brainerd  Tolles^  for  appellants. 

Henry  A.  Foster^  for  respondent. 

Pryob,  J. — Appeal  from  a  judgment  in  equity  awarding 
an  injunction  and  damages  for  injury  to  plaintiff's  property. 

The  action  is  to  restrain  the  maintenance  and  operation  of 
defendant's  railroad  in  the  highway  fronting  plaintiff's  prop- 
erty ;  and,  as  incidental  relief,  for  the  loss  already  sustained 
by  plaintiff  from  the  depreciation  in  the  rental  value  of  that 
property  occasioned  by  the  presence  and  operation  of  defend- 
ant's railroad. 

The  chief  error  alleged  as  ground  for  the  reversal  of  the 
judgment  is,  the  admission  of  incompetent  evidence ;  namely, 
proof  of  an  offer  for  the  property  as  evidence  of  its  fee  value. 

In  our  view,  upon  the  assumption  of  the  incompetency  of 
the  evidence,  its  admission  is  inoperative  to  affect  the  validity 
of  the  judgment. 

The  basis  of  the  action  is  a  right  to  injunctive  relief ;  and 
the  recovery  of  past  damages  is  merely  incidental,  and  is 
allowable  only  for  the  purposes  of  complete  justice ;  upon  the 
principle  that  when  equity  legitimately  acquires  jurisdiction, 
it  will  proceed  to  dispose  of  the  entire  controversy  (^Sender- 
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$an  V.  Railroad  Co,y  78  N.  Y.  428 ;  Shepard  v.  Railroad  Co. 
117  N.  Y.  442).  **  The  court  Laving  gained  jurisdiction  for 
the  purpose  of  restraining  the  defendant,  it  was  proper  to 
award  damages  for  the  injuries  sustained  before  the  com- 
mencement of  the  action"  (^Fox  v.  Fitz^immons,  29  Hun 
574,  578).  It  results  that  if  no  ground  of  equitable  relief  be 
established — here,  a  right  to  an  injunction — plaintiff  cannot 
have  an  award  of  damages,  but  the  action  must  be  dismissed 
(^Bradley  v.  AldrieK  40  N.  Y.  504 ;  Wheelock  v.  Lee,  74  N.  Y. 
495 ;  Arnold  v.  Angel,  62  N.  Y.  508 ;  Beck  v.  AUison,  56 
N.  Y.  866). 

Still  more  obvious  and  indisputable  is  it,  that  a  right  to 
recover  compensation  for  the  value  of  the  fee  is  not  a  con- 
stituent of  the  cause  of  action  exhibited  by  the  complaint. 

The  judgment  imposes  no  obligation  on  defendants  to.  pay 
plaintiff  the  value  of  the  fee.  Indeed,  a  judgment  purport- 
ing to  impose  such  obligation,  would  be  a  legal  solecism :  for 
such  a  judgment  involves  the  concession  that  damages  afford 
a  complete  reparation  to  plaintiff ;  but  equity  is  ousted  of 
jurisdiction  the  moment  it  appears  that  money  is  an  adequate 
remedy  for  the  wrong.  Then,  too,  in  legal  effect  the  injunc- 
tion stops  the  injury ;  but  an  award  of  damages  for  the  fee 
proceeds  upon  the  hypothesis  that  the  injury  is  to  continue 
in  perpetuity. 

Again  :  upon  the  supposition  that  the  award  of  damages  for 
the  fee  is  intended  as  compensation  for  the  taking  of  plaint- 
iffs property  by  defendant  niilroad  company — and  such 
award  can  be  for  no  other  purpose — we  are  confronted  by  the 
fact  that  the  constitution  of  the  state  (art.  1  §  7)  has  pre- 
scribed another  tribunal  for  the  ascertainment  of  the  amount 
to  be  paid  for  property  taken  for  public  use ;  and  so  a  court 
of  equity  has  no  jurisdiction  of  the  subject  (^Hilton  v.  Bender, 
69  N.  Y.  76,  86 ;  Mengei  v.  City,  56  N.  Y.  874). 

It  follows,  therefore,  that  when  the  court  proceeded  to 
inquire  as  to  the  value  of  plaintiff^s  fee  taken  by  defendant, 
it  was  not  engaged  in  the  determination  of  any  issue  in  the 
action — ^the  sole  issue  being  as  to  the  right  to  an  injunction-^ 
nor  in  administering  any  relief  legally  compi-ehended  within 
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the  scope  of  the  action  as  a  suit  in  equity — ^such  incidental 
relief  being  only  an  award  of  damages  for  past  injuries.  But 
the  true  theory  of  the  case  is  this :  that,  having  determined 
plaintiff's  right  to  an  injunction  restraining  the  maintenance 
of  defendant's  railroad,  the  court,  as  a  favor  to  defendant, 
proceeded  to  couple  its  injunction  with  a  condition  :  namely, 
that  if  defendant  would  pay  plaintiff  a  certain  sum,  then  the 
operation  of  the  injunction  should  be  arrested.  There  was  no 
compulsion  upon  the  coui*t  to  proffer  defendant  this  alterna- 
tive ;  but  it  would  have  satisfied  all  the  legal  exigencies  of 
the  action  by  the  issuance  of  an  absolute  injunction.  On  the 
other  hand,  defendant  is  under  no  obligation  to  accept  the 
alternative;  but  is  perfectly  free  to  reject  the  condition 
{BartXett  v.  Stinton,  L.  R.  1  C.  P.  488,  484 ;  SenderBon  v. 
Railroad  Co.^  78  N.  Y.  423,  430 ;  Carter  v.  Railroad  Co.,  128 
N.  Y.  St.  Rep'r  682 ;  Eno  v.  Metropolitan  R.  Co.,  56  N.  Y. 
Super.  Ct.  813 ;  New  York  Nat.  Ex.  Bank  v.  Metropolitan  R. 
Co.,  63  N.  Y.  Super.  Ct.  611,  108  N.  Y.  660 ;  WeUh  v.  Metro- 
politan R.  Co.,  8  N.  Y.  Supp.  492).  Hence  this  dilemma: 
namely,  should  the  defendant  reject  the  invitation  to  pay 
plaintiff  the  value  of  his  fee,  then  manifestly  no  injury  ensues 
to  defendant  from  any  error  in  ascertaining  the  amount  of 
that  value ;  or,  should  the  defendant  accept  the  offer  as  a 
condition  of  escape  from  the  injunction,  tlien,  by  all  authori- 
ties, he  is  precluded  to  challenge  that  condition  (^Carll  v. 
Oaklei/,  97  N.  Y.  633;  Radmay  v.  Qraham,  4.  Abb.  Pr.  468 
(Com.  Pleas)  ;  Smith  v.  Rathburn,  75  N.  Y.  122 ;  Murphy  v. 
Spavlding,  46  N.  Y.  559 ;  Knapp  v.  Brown,  45  N.  Y.  210 ; 
Genet  v.  Davenport,  59  N.  Y.  648  ;  Wallace  v.  Castle,  68  N.  Y. 
375  ;  Bennett  v.  Van  Syckel,  18  N.  Y.  481 ;  Marvin  v.  Marvin^ 
11  Abb.  N.  S.  97 ;  Chapin  v.  Foster,  101  N.  Y.  1;  Dumbman 
v.  Schulting,  6  Hun  29 ;  Claflin  v.  Frenkel,  29  Hun  288 ; 
Platz  v.  City,  8  Abb.  N.  Cas.  892). 

Whether  defendant  reject  or  accept  the  condition,  t.  e., 
payment  of  the  fee  value  to  arrest  the  injunction,  he  cannot 
attack  the  condition,  for  another  reason  :  namely,  that  it  was 
propounded  by  the  court  as  a  favor  and  in  the  exercise  of  its 
discretion  QSmith  v.  Dodd,  4  £.   D.  Smith  643 ;  Matter  of 
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Bradner,  87  N.  Y.  171,  177,  where  it  is  said,  "  liaviiig  sub- 
mitted himself  to  the  discretion  of  the  court,  he  cannot  com- 
plain of  the  manner  of  its  exercise ; "  Chapin  v.  Foster^  101 
N.  Y.  1 ;  Vibbard  v.  Roderick^  61  Barb.  616  ;  Matter  of  Tyng^ 
17  Week.  Dig.  284 ;  Buffalo  Ferry  Co.  v.  Allen,  12  Civ.  Pro. 
64 ;  Bartlett  v.  Stinton,  L.  R.  1  C.  P.  484). 

The  conclusion  is,  that  since  the  alleged  error  infects  no 
element  of  the  judgment,  it  is  inoperative  to  impair  the 
validity  of  the  judgment. 

It  is^ proper,  however,  to  add  that,  in  our  opinion,  the  sum 
awarded  plaintiff  for  the  value  of  the  fee,  is  not  so  ex- 
travagant as,  on  review  by  the  General  Term,  would  authorize 
an  inference  of  an  abuse  of  discretion  by  the  court  below. 

Appellant  contends  further,  that  the  error  in  the  admission 
of  the  evidence  affects  the  judgment  for  damages  from 
depreciation  of  the  rental  value  of  the  property.  But  the 
error,  if  any,  was  plainly  of  no  prejudice  to  the  defendant ; 
because,  first,  the  effect  of  the  evidence  in  proof  of  rental 
value  was  extremely  faint  and  remote ;  secondly,  the  depre- 
ciation of  rental  value  was  substantially  the  same  upon  the 
evidence  of  both  parties;  thirdly,  where  any  discrepancy 
appears,  the  plaintiff's  estimate  is  supported  by  proof  of  the 
rent  actually  received ;  and  fourthly,  the  sum  allowed  for 
depreciation. of  rental  value  is  less  than  is  shown  by  the  evi- 
dence. 

An  obvious  corollary  from  the  proposition  that  the  condi- 
tion of  defeasance  attached  to  the  injunction  was  purely 
gratuitous  and  discretionary  is,  that  the  defendant  could  not, 
of  right,  demand  that  the  operation  of  the  injunction  should 
be  suspended  upon  the  acquisition  of  the  property  in  con- 
troversy by  a  condemnation  proceeding.  Nor,  had  the  appli- 
cation for  such  suspension  been  addressed  to  the  favor  of  the 
court,  would  it  have  been  supported  by  any  apparent  equity — 
seeing  that  for  ten  years  defendant  has  been  an  intruder  upon 
plaintiff's  property,  and  yet  has  made  no  effort,  by  a  legal 
method,  to  acquire  the  property  it  has  so  long  and  so  law- 
lessly appropriated. 

In  the  remaining  allegations  of  error  urged  by  appellants, 
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we  perceive  none  of  sufficient  gravity  to  require  a  reversal  of 
the  judgment ;  and,  accordingly,  it  must  be  affirmed,  with 
costs. 

J.  F.  Daly,  Ch.  J.,  and  Bisghoff,  J.,  concurred* 

Judgment  affirmed,  with  costs. 


Anna  Mabia  Doyle,  Respondent,  against  The  Manhattan 
Railway  Company  et  al^  Appellants. 

(Decided  January  5th,  1891.) 

In  an  action  to  restrain  defendants  from  maintaining  and  operating  their 
elevated  railway  along  the  street  in  front  of  premises  belonging  to  plaintiff, 
the  judgment  for  plaintiff  awarded  an  injunction,  with  a  condition  that  it 
should  be  inoperative  upon  payment  by  defendants  of  a  certain  sum  as 
damages  to  the  fee  from  the  maintenance  of  the  railroad,  and  also  awarded 
damages  for  past  injury.  Held,  that  errors  at  the  trial,  in  the  admission 
and  exclusion  of  evidence  of  the  value  of  the  fee,  were  not  ground  for 
reversal,  as  affecting  the  amount  to  be  paid  in  avoidance  of  the  injunction, 
since  they  did  not  invalidate  plaintiff's  claim  to  relief  by  injunction ;  the 
amount  to  be  paid  not  being  so  exorbitant  as  to  authorize  interference  to 
redress  an  abuse  of  discretion. 

The  construction  and  operation  of  such  a  railway  in  violation  of  plaintiff's 
easements  in  the  highway  is  a  continuing  nuisance,  for  which  the  owner 
may  recover  damages  accruing  within  the  six  years  period  of  limitation, 
though  the  railroad  was  constructed  and  operated  before  that  period* 

Leases  of  plaintiff's  property,  made  after  the  construction  of  defendants* 
railway,  and  terminated  before  the  action,  will  not  prevent  a  recovery 
therein  by  him,  under  section  16d5  of  the  Code  of  Civil  Procedure,  provid- 
ing that  *^a  person  seized  of  an  estate  in  remainder  or  reversion  may 
maintain  an  action  founded  upon  an  injury-  done  to  the  inheritance,  not- 
withstanding any  intervening  estate  for  life  or  for  years.'* 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  judge  on  a  trial  by  the  court  without  a  jury. 

The  facts  are  stated  in  the  opinion. 

Jfdien  T.  Davies  and  Brainerd  ToUes^  for  appellants. 
W.  Q-.  Peckhamj  for  respondent. 
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Pbyob,  J. — ^Action  for  injunction  to  restrain  the  main- 
tenance  and  operation  of  defendants'  railway  and  for  damages 
for  past  injuries.  Appeal  fi-om  judgment  awarding  such  in- 
junction  and  damages. 

The  allegations  upon  which  appellants  mainly  rely,  are  in 
the  admission  and  exclusion  of  evidence  as  to  the  fee  value 
of  the  property  in  question,  and  so  they  affect  the  amount 
defendants  have  the  option  of  paying  in  avoidance  of  the 
injunction.  But,  such  errors,  unless  they  invalidate  plaintiff's 
claim  to  injunctive  relief,  are  ineffectual  to  reverse  the  judg- 
ment (^Lawrence  v.  Metropolitan  El.  R.  Oo.^  now  decided,  ante 
p.  501)  ;  and  we  are  of  opinion,  that  upon  the  unchallenged 
and  uncontroverted  evidence,  the  right  to  an  injunction  is 
clear  and  incontestable. 

It  is  equally  plain  that  the  sum,  payment  of  which  is 
offered  defendants  as  an  alternative  of  tlie  injunction,  is  not 
so  exorbitant  as  to  call  for  revision  by  the  General  Term  in 
the  exercise  of  its  power  to  redress  an  abuse  of  discretion 
below. 

The  question,  then,  is — does  any  error  invalidate  the  judg- 
ment for  damages  ?  The  errors,  if  any,  in  the  admission  or 
exclusion  of  evidence  as  to  past  damages,  are  immaterial  and 
harmless ;  for  the  reason  that  the  unchallenged  and  uncon- 
troverted proof  clearly  justifies  the  amount  awarded  for  such 
damages. 

But  appellants  contend  that  acts  barred  by  the  statute  of 
limitations,  are  made  the  basis  of  recovery.  Not  so,  however. 
The  ground  of  the  action  is  a  taking  of  plaintiff's  property 
without  compensation  (Story  v.  Railroad  Co.^  90  N.  Y.  122 ; 
Lahr  V.  Railroad  Co.^  104  N.  Y.  268).  The  construction  and 
operation  of  defendants'  railway  in  violation  of  plaintiff's 
easements  in  the  highway,  is  ^^  a  continuing  nuisance ; "  and 
every  continuance  of  a  nuisance  is  a  fresh  nuisance,  for  which 
a  new  action  may  be  brought  (  Vline  v.  Railroad  Co.^  101  N. 
Y.  98, 109  et  seq.^. 

The  leases  of  plaintiff's  property  were  all  made  after  the 
construction  of  defendants'  railway ;  and  all  terminated  before 
the  commencement  of  the  action  ;  and  so,  at  the  time  of  the 
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injury,  possession  was  in  plaintiff.  But,  by  express  proyision 
of  the  Code  (§  1665),  ^'a  person  seized  of  an  estate  in 
remainder  or  reversion,  may  maintain  an  action  founded  upon 
an  injury  done  to  the  inheritance,  notwithstanding  any  inter- 
yening  estate  for  life  or  for  years/*  The  claim  is  for  an 
injury  to  the  inheritance — the  depreciation  of  its  yalue — but 
no  recovery  can  be  had  of  past  damages  for  such  injury 
beyond  a  period  of  six  years.  Here  the  trial  judge  expressly 
ruled  that  no  damages  should  be  allowed  except  as  accruing 
within  the  six  years. 
The  judgment  should  be  affirmed,  with  costs. 

J.  F.  Dalt,  Ch.  J.,  and  Bischoff,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


RoBBBT  BiOGART,  Respondent,  against  Thb  Manhattak 
Railway  Company  et  al^  Appellants. 

(Decided  January  5th,  1891.) 

In  an  action  to  restrain  defendants  from  maintaining  and  operating  their 
elevated  railway  along  the  street  in  front  of  premises  belonging  to  plalntiif, 
the  judgment  for  plaintiff  awarded  an  injunction,  with  a  condition  that  it 
should  be  inoperative  upon  payment  by  defendants  of  a  certain  sum  as 
damages  to  the  fee  from  the  maintenance  of  the  railroad,  and  also  awarded 
damages  for  past  injury.  Held,  that  the  refusal  of  the  referees  by  whom 
the  action  was  tried  to  find,  as  a  conclusion  of  law,  that  plaintiff  was  not 
entitled  to  recover  damages  for  deterioration  of  the  neighborhood  caused 
by  the  construction  and  operation  of  defendants'  road,  even  if  error,  was 
not  ground  for  reversal,  either  as  affecting  the  an^ount  to  be  paid  in  avoid- 
ance of  the  injunction,  or  as  affecting  the  award  of  past  damages,  since  it 
would  not  be  assumed  that  anything  was  allowed  for  such  deterioration, 
as  a  substantive  ground  of  recovery,  no  claim  therefor  having  been  made 
by  plaintiff. 

Appbal  from  a  judgment  of  this  ooort  entered  upon  the 
report  of  three  referees. 

The  facts  are  stated  in  the  opinion* 
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JvXien  T.  Davtes  and  Brainerd  ToUes^  for  appellants. 

Senry  A.  Foster^  for  respondent. 

'  Pbyob,  J. — Appeal  from  a  judgment  of  injunction  and  for 
damages.  Action  to  restrain  the  maintenance  and  operation 
of  defendants*  railway  along  the  highway  in  front  of  plaintiffs 
premises,  and  to  recover  for  past  injuries  to  plaintiff's  prop- 
erty from  the  presence  and  operation  of  said  railway. 

The  single  error  urged  in  impeachment  of  the  judgment  is, 
the  refusal  of  the  referees  by  whom  the  case  was  tried,  to 
find,  as  a  conclusion  of  law,  that  ^^  plaintiff  is  not  entitled  to 
recover  damages  for  deterioration  of  the  neighborhood  caused 
by  the  construction  and  operation  of  defendants'  road."  So 
far  as  this  refusal  may  be  supposed  to  affect  the  amount  to 
be  paid  by  defendants  in  avoidance  of  the  injunction,  if  error 
at  all,  it  is  not  an  error  available  for  reversal  of  the  judg- 
ment (Lawrence  v.  Metropolitan  El.  M.  Co.^  now  decided, 
ante  p.  601). 

But  the  refusal  of  the  finding  is  no  error,  even  in  respect 
of  the  recovery  for  past  damages. 

It  is  a  preposterous  assumption  that  the  learned  referees 
allowed  anything  to  plaintiff,  as  a  substantive  ground  of  re« 
covery,  for  the  deterioration  of  the  neighborhood,  t.  6.,  for 
injury  to  other  people's  property  ;  and  a  court  cannot,  with 
propriety,  be  called  upon  to  negative  an  obviously  and  indis- 
putably absurd  proposition.  Besides,  the  conclusion  of  law 
propounded  by  defendants  was  utterly  irrelevant  to  any 
claim  of  plaintiff  apparent  in  the  complaint  or  presented  on 
the  trial ;  and  for  that  reason  alone  was  properly  rejected  by 
the  referees.     But,  that  the  fact  of  the  deterioration  of  the 

a 

neighborhood  caused  by  defendants'  railroad,  was  competent 
and  relevant  evidence  on  the  issue  as  to  the  deterioration  of 
plaintiff's  property,  is  expressly  affirmed  in  Drucker's  Case 
(106  N.  Y.  157),  whore  the  court  say:  "to  measure  and 
appreciate  the  individual  loss  to  plaintiff,  the  nature  and 
extent  of  the  general  injury  was  properly  and  necessarily 
considered." 
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We  see  no  error  in  the  record,  and  the  jadgment  must  be 
affirmed. 

J.  F.  Daly,  Ch.  J.,  and  Bischofp,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


John  A.  C.  Gray,  Respondent,  against  The  Manhattan 
Railway  Company  et  al.^  Appellants. 

(Decided  January  6th,  1891.) 

In  an  action  to  restrain  defendants  from  maintaining  and  operating  their 
elevated  railway  along  the  street  in  front  of  premises  belonging  to  plaintiff, 
no  claim  being  made  for  past  injories,  the  judgment  for  plaintiff  awarded 
an  injunction,  with  a  condition  that  it  should  be  inoperative  upon  payment 
by  defendants  of  a  certain  sum  as  damages  to  the  fee  from  the  maintenance 
of  the  railroad  ;  but  on  the  trial  defendants  were  not  allowed  to  avail 
themselves  of  special  benefits  to  plaintiff*  s  property  from  the  maintenance 
and  operation  of  the  railroad  and  the  proximity  of  its  stations,  as  affecting 
the  estimate  of  the  amount  of  plaintiff*  s  damages.  Held^  on  appeal  from 
the  judgment,  that  as  it  appeared  from  the  record  that  such  special  benefits 
might  have  been  found  to  preponderate  over  the  injury,  the  error  in  ex- 
cluding them  from  consideration  affected,  not  merely  the  amount  to  be 
paid  in  avoidance  of  the  injunction,  but  the  right  to  relief  by  injunction; 
and  the  judgment  must  be  reversed* 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  judge  on  a  trial  by  the  court  without  a  jury. 

The  facts  are  stated  in  the  opinion. 

Julien  T.  Davies  and  Samuel  Blythe  Roger 9^  for  appellants. 

George  Putnam  Smith,  for  respondent. 

Pryor,  J. — Appeal- from  a  judgment  in  equity,  restraining 
the  maintenance  of  defendants'  railroad  along  the  highway 
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iu  front  of  plaintiff's  premises,  sitaate  at  the  northwest  corner 
of  Ninth  Avenue  and  Seventy-seventh  Street  in  the  City  of 
New  York.  The  action  is  for  injunctive  relief  only,  no 
claim  being  made  on  account  of  past  injuries.  The  court 
awarded  the  injunction,  coupled  with  a  condition  that  it 
should  be  inoperative  upon  payment  by  defendants  of  $8,000, 
as  damages  to  the  fee  from  the  maintenance  of  the  railroad. 

The  trial  occurred  prior  to  the  decision  in  Newman  v.  Railr 
way  Co.  (118  N.  Y.  618),  and  at  a  time  when,  by  the  current 
adjudications  of  the  courts,  benefits  to  property  from  the 
presence  of  the  railroad  were  not  allowed  to  affect  the 
amount  of  recovery  for  injuiies  by  the  railroad.  On  the  trial 
defendants  endeavored,  but  endeavored  in  vain,  to  avail 
themselves  of  those  benefits  in  mitigation  of  those  injuries. 
Thus,  they  proposed  the  following  conclusion  of  law,  which 
the  court  refused,  and  to  which  refusal  they  duly  excepted : 
'^  In  estimating  the  value  of  plain tiff^s  easements,  if  any,  the 
benefits  resulting  to  said  premises,  and  peculiar  thereto,  from 
the  maintenance  and  operation  of  said  railway,  are  entitled 
to  be  set  off  against  the  inconveniences  thereto,  resulting 
from  the  said  maintenance  and  operation.''  Again,  defend- 
ants requested  this  finding  of  fact,  namely :  ^^  The  value  of 
the  plaintiff's  easements,  taken,  appropriated,  or  interfered 
with,  and  resulting  from  the  perpetual  maintenance  and 
operation  of  the  defendants'  railway,  over  and  above  the  said 
benefits  resulting  therefrom  to  the  said  premises  and  peculiar 
thereto,  is  the  sum  of  dollars."     This  request 

was  likewise  refused,  and  to  the  refusal  exception  was  duly 
taken. 

Nay,  more :  in  its  findings  of  fact,  (seventeenth),  the  court 
implicitly  excluded  any  and  all  allowance  for  benefits  from 
its  estimate  of  damages  to  the  property ;  and  to  this  ruling 
i^in,  defendants  took  the  appropriate  exception. 

Thus,  by  every  legal  expedient,  defendants  presented  the 
proposition,  that  they  were  entitled  to  credit  for  any  special 
and  peculiar  benefit  their  railway  confeiTcd  on  the  property ; 
and  thus  the  court,  by  its  rulings,  refused  them  any  allow- 
ance for  such  benefit.    The  contention  of  respondent,  that 
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notwithstanding  this  distinct  rejection  by  the  court  of  de- 
fendants' claim  for  benefits,  the  court  is  still  to  be  assumed 
to  have  allowed  them  in  the  computation  of  its  award,  is 
plainly. inadmissible  ;  for,  fitBt^  it  conflicts  with  the  presump- 
tion, prevalent  in  all  forensic  proceedings,  that  error  is  detri- 
mental, unless  the  contrary  be  clearly  and  conclusively  ap- 
parent; and  9econdly^  if  error  in  a  ruling  by  the  court  be 
canceled  by  a  presumption  that  such  error  was  of  no  effect 
in  its  decision,  then  obviously  the  judgment  of  the  court  is 
invulnerable,  and  the  process  of  appeal  an  idle  and  ineffec- 
tual formality. 

If,  however,  we  concede  the  presumption  for  which  re- 
spondent contends,  it  would  prevail  only  in  the  absence  of 
proof  that  the  error  of  the  court  was  operative  in  its  judg- 
ment ;  but,  upon  the  record  before  us,  the  inference  is  irre- 
sistible, that  in  the  award  of  damages  to  plaintiff  all  con- 
sideration of  benefit  to  his  property  was  excluded. 

By  plaintiff's  own  witnesses,  it  appears  that  the  property 
in  question  has  risen  from  $24,000,  its  value  before  the 
railroad  was  built,  to  $84,000,  its  value  after  the  construction 
and  operation  of  the  road.  But,  it  is  argued  that  this 
enormous  enhancement  of  value  is  not  the  effect  of  those 
special  and  peculiar  benefits  from  the  road  with  which  de- 
fendants may  be  credited,  but  is  due  to  that  general  appre- 
ciation of  property  which  accrues  to  the  public  generally, 
and  is  not,  therefore,  chargeable  against  plaintiff  in  the  com- 
putation of  his  damages  (^Newman  v.  Railway  Co,^  118  N.  Y. 
618).  What  are  the  "special  and  peculiar"  benefits  to 
property  from  the  presence  of  the  railroad,  wliich,  the  Court 
of  Appeals  says,  must  be  deducted  in  the  award  of  damages 
to  plaintiff?  Are  they  such  benefits  as  his  property,  and 
his  property  alone,  enjoys  from  the  railroad  ?  If  so,  then 
the  several  owners  of  two  contiguous  lots  increased  in  value 
by  the  road,  would  neither  be  chargeable  with  benefits, 
although  if  the  lots  of  one  only  were  advantaged,  the  award 
for  his  property  might  be  reduced  by  the  benefit  possibly  to 
a  nominal  sum — a  palpable  reduetio  ad  absurdum.  But,  if 
two  lots  may  be  chargeable  with  benefits,  why  not  ten,  or  a 
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hundred,  or  all  the  lots  along  the  line  of  the  railroad? 
Plainly,  tlie  test  is  not  the  number  of  properties  benefited ) 
but  the  criterion  is  the  relation  of  the  properties  to  the 
railroad,  and  the  .specific  effect  of  the  railroad  upon  their 
yalue.  By  the  express  terms  of  the  Court  of  Appeals  deci- 
sion, the  distinction  is,  between  the  increase  of  value,  from 
the  growth  of  public  improvements,  which  ^*  accrues  to  the 
public  benefit  generally"  and  *Uhe  special  and  peculiar 
advantages  which  the  property  receives  from  the  construction 
and  operation  of  the  road,  and  the  location  of  the  stations." 
Hence,  an  increase  of  value  which  plaintiff^s  property  enjoys 
from  the  railroad  in  common  with  the  public  *^  generally,"  is 
a  benefit  with  which  defendants  are  not  to  be  credited  as 
against  the  plaintiff ;  but  an  increase  of  value  which  plaintiff^s 
property  derives  from  the  railroad  and  which  is  not  partioi* 
pated  in  by  the  public  generally,  is  a  special  and  peculiar 
benefit  with  which  the  railroad  is  to  be  credited,  no  mivtter 
what  the  number  of  properties  upon  which  such  special  and 
peculiar  benefit  is  bestowed.  If  the  benefit  be  directly 
derived  from  the  railroad,  either  by  the  proximity  of  its 
stations,  or  the  facility  of  access  it  affords,  and  be  not  shared 
by  the  general  public,  then  it  is  a  special  and  peculiar  benefit. 
Now,  it  abundantly  appears  in  the  case,  that  the  enhancement 
in  value  of  plaintiff's  property,  is  attributable  directly  to  the 
proximity  of  defendants'  stations,  and  to  the  approach  to  it 
by  which  defendants'  railroad  rescued  it  from  its  former 
secluded  and  inaccessible  locality.  And,  that  this  benefit  is 
*^ special  and  peculiar,"  is  demonstrated  by  the  uncliallenged 
proof,  that  property,  in  the  parallel  and  adjacent  avenues 
along  which  the  railroad  does  not  run,  exhibits  nothing  of 
that  prodigious  rise  in  value  which  is  so  conspicuous  in 
plaintifiTs  property.  Indeed,  that  plaintiff's  property  is  spe- 
cially and  peculiarly  benefited  by  defendants'  railroad,  is,  in 
effect,  conceded  by  the  trial  court,  which  found  "  that  said 
premises  would  not  be  worth  as  much  as  they  are,  had  the 
said  railway  and  station  not  been  built." 

But,  that  this  special  and  peculiar  benefit  was  not  allowed 

to  defendants  in  the  assessment  of  plaintiff's  damages,  is 
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evident  in  the  fact  that,  whereas  plaintifiTs  property  has 
increased  $60,000  in  value  since  the  railroad,  the  court 
awarded  him  $8,000  damages  from  the  railroad, — ^manifestly 
an  impossible  result,  had  any  deduction  been  made  on 
account  of  benefits  from  the  railroad. 

The  inquiry,  then  is,  did  the  court  err  in  its  rejection  of 
the  proposition  of  law  submitted  by  the  defendants?  In 
other  words,  was  not  the  amount  of  award  to  plaintiff  for  his 
property  taken  by  defendants,  subject  to  reduction  by  an 
allowance  for  benefits  specially  and  peculiarly  accruing  to  his 
property  from  the  presence  of  defendants*  railway  ?  Since 
the  decision  of  the  Newman  Case,  the  question  is  no  longer 
open,  at  all  events  in  this  court.  In  that  case  (118  N.  Y. 
618),  the  judge  charged  the  jury  that  they  "  had  no  right  to 
take  into  consideration  any  benefit  to  the  premises,'*  and  this 
the  Court  of  .Appeals  unanimously  held  to  be  a  fatal  error. 
The  court  say  (p.  625)  that  ^^  in  making  an  award  to  a  paity 
situated  as  the  plaintiff  was  with  reference  to  the  defendants* 
railroad  "  [the  relation  of  this  plaintiff  to  defendants'  rail- 
road is  identical],  'Hhere  would  be  no  compensation  for 
property  taken  beyond  a  nominal  sum,  and  that  his  right  to 
recover  would  rest  chiefly  upon  proof  of  consequential  dam- 
ages. An  estimate  of  such  damages  involves  an  inquiry  into 
the  effect  of  the  railroad  upon  the  whole  property  and  a  con- 
sideration of  all  its  advantages  and  disadvantages." 

Again,  the  court  say  (p.  624),  that  the  ^^  commissioners 
must  consider  the  effect  of  the  road  upon  the  whole  of  the 
remainder  [of  plaintiff^s  property],  its  advantages  and  dis- 
advantages, benefits  and  injuries ;  and  if  the  result  is  benefi- 
cial, there  is  no  damage  and  nothing  can  be  awarded.^'  Still 
further,  criticising  the  charge  below,  the  court  say  (pp.  627- 
628) :  '^  If  the  rule  which  the  court  held  in  this  case  is  to 
govern  awards  made  against  railroad  companies  whose  struc- 
tures are  erected  in  the  public  streets  under  public  authority, 
when  no  land  is  taken,  and  the  compensation  is  confined  to 
injuries  sustained  by  abutting  property,  the  companies  will 
be  compelled,  in  many  instances,  to  pay  where  no  injury  has 
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been  done,  and  parties  will  recover  who  have  sustained  no 
loss.    Such  a  rule  has  not  yet  received  judicial  sanction/' 

Plainly  and  incontestably,  the  ruling  under  review  is  irre- 
concilable with  the  doctrine  of  the  Court  of  Appeals ;  and 
equally  certain  is  it  that  the  ruling  would  not  have  been 
made  by  the  very  accurate  and  careful  trial  judge,  had  the 
decision  of  the  Newman  Case  been  promulgated  when  he 
gave  judgment  in  the  case  before  us. 

If  the  refusal  of  the  court  to  apply  the  law,,  as  submitted 
by  appellant,  merely  affected  the  amount  which  appellant 
might  pay  in  avoidance  of  the  injunction,  the  error  would 
be  ineffectual  to  revei-se  the  judgment;  but  it  goes  to  the 
very  foundation^ of  the  action,  and  involves  the  question 
whether  plaintiff  be  entitled  to  injunctive  relief.  For,  had 
the  gain  to  plaintiff's  property  from  the  railroad  been  set 
off  against  the  loss,  we  cannot  say  but  that  the  court  would 
have  found  that  the  benefit  preponderated  over  the  injury ; 
and  so,  that  no  case  was  shown  for  an  injunction. 

Waiving  the  consideration  of  appellant's  other  points, 
for  the  error  discussed  the  judgment  must  be  reversed 
(^Sehwinger  v.  Raymondy  88  N.  Y.  198;  Code  Civ.  Pro.  §§ 
992, 1028). 

BooKSTAVER  and  Bisohovf,  JJ.,  concurred. 

Judgment  reversed* 


Charles  Welsh,  as  Executor,  etc.,  of  George  W.  Welsh, 
Deceased,  Respondent,  against  The  New  York  Elevated 
Railroad  Company  et  aU^  Appellants. 

(Decided  January  5th,  1801.) 

In  an  action  to  restrain  defendants  from  maintaining  and  operating  fhelr 
elevated  railway  along  the  street  in  front  of  premises  belonging  to  plaintiff, 
the  Judgment  for  plaintiff  awarded  an  injunction,  and  also  damages  for 
past  injory;  bat  on  the  trial  defendants  were  not  allowed  to  svaU  them- 
selvet  of  special  benefits  to  plaintiff's  property  from  the  proximity  of  a 
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station  of  the  raUwsy,  ss  affecting  the  estimate  of  the  injury  to  the  rental 
value  and  the  lee  value  of  the  property.  Held,  that  the  exclusion  of  all 
consideration  of  such  benefits  in  the  award  of  damages  was  error,  for  which 
the  judgment  must  be  reversed. 
PlaintifTs  interest  in  the  premises  was  a  leasehold  estate,  with  a  contingent 
right  of  renewal.  Heldy  that  it  was  error  to  award  him  a  perpetual  injunc- 
tion; the  restraint  should  be  only  during  the  subsistence  of  plaintUTs 
interest. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  judge  on  a  trial  by  the  court  without  a  jury. 

The  facts  are  stated  in  the  opinion. 

JtUten  T.  Davie9,  Samuel  Blythe  Roger$^  and  J.  C.  Thompvm^ 

for  appellants. 

G-.  WUlett  Van  Ne$i^  for  respondent. 

Pbyob,  J. — ^In  this  action,  for  an  injunction  against  de- 
fendants' railway  and  for  damages,  plaintiff  has  judgment  for 
'  an  injunction  and  for  $15,650   damages  for  past   injury. 
Because  of  error  apparent  in  the  record,  the  judgment  must 
be  reversed. 

.  I.  Seeking  to  avail  themselves  of  the  principle  afterwards 
enunciated  in  Newman's  Case  (118  N.  Y.  618),  defendants 
requested  the  trial  court  to  find  conclusions  of  law,  as  fol- 
lows :  ^^  In  estimating  the  combined  injury  done  to  the  rental 
value  of  said  premises  by  said  railroad  in  Greenwich  Street 
and  railroad  station  in  Barclay  Street,  the  benefits  conferred 
by  the  said  station  upon  the  same  should  be  considered  in 
mitigation  of  damages."  And  again :  ^  The  increased  rental 
value  of  said  premises  due  to  the  benefits  conferred  by  said 
station  upon  said  premises,  should  be  considered  as  diminish- 
ing pro  tanto  the  damage  to  the  rental  value  of  the  same." 
Each  of  these  requests  was  refused,  and  to  such  refusal 
.  defendants  duly  excepted. 

Then,  the  court  was  requested  to  find  the  fact  that,  ^the 
existence  of  said  station  on  the  said  railroad  has  rendered 
sidd  premises  more  accessible  to  other  parts  of  the  City  of 
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New  York  than  they  otiierwise  would  be.  This  has  added  to 
the  rental  and  fee  value  of  said  premises.''  This  request  also 
was  refused,  and  to  the  refusal  defendauts  duly  excepted. 

Furthermore,  defendauts  offered  evidence  of  special  and 
peculiar  benefits  to  plaintiffs  property  from  the  maintenance 
of  defendants'  i-ailway  and  station,  but  the  evidence  was  ex- 
cluded, and  defendants  excepted.  The  rejection  of  this  evi- 
dence is  adduced,  not  as  error  in  itself  (it  probably  was),  but 
as  manifesting  that,  in  the  judgment  of  tlie  court,  proof  of 
benefit  was  incompetent  to  mitigivte  injury.  But,  that  the 
court  excluded  all  consideration  of  benefits  in  its  award  for 
damages  to  plaintiffs  property,  is  clear  beyond  controvei-sy, 
in  its  suggestion  to  the  witness  to  leave  benefits  out  in  his 
estimate  of  injury  to  rental  value.  Indeed,  upon  all  tiie 
evidence  it  is  impossible  to  resist  the  conclusion,  were  it 
necessary  to  invalidate  the  judgment,  that  the  learned  trial 
judge  yielded  to  the  then  prevalent  doctrine  of  the  court,  and 
eliminated  benefits  of  which  there  was  ample  evidence,  from 
his  estimate  of  injury  to  plaintiff's  property. 

The  opinion  in  Gray's  Case,  herewith  decided,  (^ante  p. 
510),  renders  further  discussion  of  the  point  superfluous. 

11.  In  any  litigation  a  party's  recovery  must  be  on  the 
basis  of  his  interest,  and  can  only  be  commensurate  with  his 
interest.  Here,  plaintiffs  interest  in  the  premises  affected,  is 
a  leasehold  estate  terminable  1st  July,  1892,  but  with  a  con* 
tingent  right  of  a  renewal  for  twenty-one  years.  Yet,  the 
court  allowed  plaintiff  a  perpetual  injunction,  forever  restrain- 
ing the  maintenance  and  operation  of  defendants'  railroad. 
The  restiuint  should  have  been  only  during  the  subsistence 
of  plaintiff's  interest.  Upon  an  extension  of  his  term  another 
injunction  might  issue  (^Wehh  v.  Railroad  Co.^  8  N.  Y. 
Supp.  492). 

Although  this  error  might  be  obviated  by  a  modification  of 
the  judgment,  still  for  the  other  it  must  be  reversed. 

J.  F.  Daly,  Ch.  J.,  and  Bischoff,  J.,  concurred. 
Judgment  reversed. 
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AiiEXAimEB  Rich,  Plaintiff,  againnt  The  New  York  Ele- 
vated Railboad  Compakt  €t  al^  Defendants. 

[Special  Tebm.] 

(Decided  April,  1891.) 

The  theory  on  which  an  action  to  restrain  the  maintenance  and  operation  of 
an  elevated  railroad  above  a  street  may  be  maintained  by  an  owner  of  land 
abutting  on  the  street,  b  that  the  continued  operation  of  the  road  would 
work  a  substantial  injury  to  such  plaintilf  and  his  property,  and  that  an 
injunction  is  necessary  to  prevent  such  injury.  The  primary  object  of  the 
action  is  to  obtain  the  relief  by  injunction;  the  recovery  of  past  damages 
is  a  mere  incident,  allowable  only  that  complete  Justice  may  be  done,  where 
plaintifT  is  entitled  to  an  injunction;  and  the  ascertaining  of  damage  to 
the  fee  by  reason  of  future  injury  is  only  a  matter  of  favor  to  the  defend- 
ant, in  order  that  the  injunction  may  be  avoided  on  payment  of  the 
'  amount  so  found.  In  such  a  case,  therefore,  the  first  inquiry  must  always 
be  whether  plaintiff  has  sustained  any  injury  entitling  him  to  an  injunc- 
tion. 

Where  such  an  action  is  brought  for  alleged  injuries  to  several  lots  owned  by 
the  plaintiflF,  all  on  the  same  street  and  within  a  few  blocks  of  each  other, 
even  though  they  are  not  contiguous,  special  benefits  peculiar  to  one  of 
such  lots,  arising  from  the  operation  of  the  road,  may  be  oifset  against 
the  injury  to  the  others,  in  determining  whether  on  the  whole  platntlfl 
has  sustained  or  is  likely  to  sustain  such  injury  as  would  entitle  him  to  an 
injunction. 

Where,  upon  such  consideration  and  balancing  of  advantages  and  injuries 
to  various  pieces  of  property  by  reason  of  the  operation  of  defendant's 
road,  it  appears  that  a  case  of  substantial  injury  requiring  equitable  inter- 
ference by  Injunction  is  not  made  out,  but  the  evidence  shows  that  some 
damage  may  have  been  done  to  certain  of  the  properties  embraced  in  the 
complaint,  and  the  complaint  contains  allegations  sufficient  to  entitle 
plaintiff  to  recover  for  such  damages  in  an  action  at  law,  instead  of  dis- 
missing the  complaint,  the  cause  may  be  retained  and  tried  by  a  Joey  as  an 
action  at  law. 

Tbial  of  an  action  at  the  Equity  Term. 

The  action  was  brought  to  restrain  defendants  from  main- 
taining and  operating  their  elevated  railroad  in  the  street  in 
front  of  certain  lots  owned  by  plaintiff,  and  for  damages 
caused  thereby. 


NEW  YORK-  APRIL,  1891.  'B19 

Bloh  «.  New  York  El.  B.  Co. 
L,  Dessar  and  Allen  L.  Smidt^  for  plaiutiff. 

DavieSy  Short  ^  Ttnim%end^  for  defendants* 

BooKSTAVBB,  J. — ^This  is  an  action  in  equity  to  enjoin  the 
maintenance  and  operation  of  defendants'  railway  above  the 
street  in  front  of  plaintiffs  premises  known  as  Nos.  ISQ,  181, 
183, 185, 187  Park  Row,  and  Nos.  20  and  23  Chatham  Square, 
otherwise  designated  as  233  and  235  Pai*k  Row. 

The  theory  on  which  actions  like  this  are  maintained  in 
courts  of  equity  is  that  the  cotitinued  operation  of  defend- 
ants' road  would  work  a  substantial  injuiy  to  the  plaintiff 
and  his  property,  and  that  an  injunction  is  necessary  to  pre- 
vent such  injury*  The  primary  object  of  the  action  is  to 
obtain  this  relief  b}'  injunction,  and  not  the  recovery  of  past 
damages,  for  this  is  a  mere  incident  to  the  action,  and  is  allow- 
able only  in  order  that  complete  justice  may  be  done  between 
the  parties,  where  the  plaintiff  is  entitled  to  an  injunction. 
Much  less  is  it  to  ascertain  the  damage  to  the  fee  by  reason 
of  future  injury  to  be  apprehended,  for  that  is  determined,  in 
cases  like  this,  only  as  a  matter  of  favor  to  the  defendant, 
and  in  order  that  the  injunction  may  be  avoided  on  the  pay- 
ment of  the  amount  so  found.  (JLawrence^%  Case^ante  p.  501). 

In  cases  like  the  one  under  consideration,  therefore,  the 
first  inquiry  must  always  be  whether  the  plaintiff  has  sus- 
tained any  injury  entitling  him  to  an  injunction.  In  this 
case,  before  such  inquiry  can  be  made,  another  question  must 
be  determined,  and  that  is,  whether  or  not,  in  arriving  at  a 
conclusion  as  to  the  injury,  the  special  benefits  peculiar  to 
one  piece  of  property  arising  from  the  operation  of  the  road 
can  or  should  be  offset  against  the  injury  arising  from  such 
operation  to  other  property  belonging  to  the  same  owner  not 
contiguous  to  the  first,  but  in  the  same  neighborhood.  The 
Newman  C<i%e  (118  N.  Y.  618),  announced  the  doctrine  that 
in  determining  damages  to  the  easements  appurtenant  to 
laud  abutting  on  streets  through  which  the  elevated  roads 
are  maintained  and  operated,  the  rule  established  under  the 
general  railroad  law  must  govern  awards  made  under  the 
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rapid  transit  act,  aud  in  etttiwHtiug  damages  for  tbe  inter- 
ference with  such  easements  the  special  and  peculiar  advan- 
tages the  abutting  property  receives  from  the  operation  of 
the  railroad  and  tbe  location  of  stations  must  be  offset  against 
any  injury  inflicted.  It  is  true  tins  doctrine  was  announced 
in  an  action  at  law,  but  I  can  see  no  reitson  why  the  rule  is 
not  as  applicable  to  suits  in  equity  as  to  actions  at  law,  and 
it  was  so  applied  by  the  general  term  of  this  court  in  Gray*9 
Case  (ante  p.  610).  The  latter  case  also  decides  that 
where  there  are  a  number  of  contiguous  lots  belonging 
to  the  same  owner  specially  and  peculiarly  benefited,  the 
benefit  to  the  whole  number  must  be  offset  against  the  injury 
to  all.  In  the  course  of  the  opinion  delivered  it  is  said: 
*^  Plainly  the  test  is  not  the  number  of  properties  benefited, 
but  the  criterion  is  the  relation  of  the  properties  to  the  rail- 
road, and  the  specific  effect  of  the  milroad  upon  their  value.*' 
It  follows  from  this  that  if  the  various  pieces  of  property 
mentioned  in  plaintiff's  complaint  had  been  grouped  together 
in  one  parcel,  the  benefit  to  a  part  must  have  been  set  off 
against  the  injury  to  the  whole.  If  the  final  test  is  the  rela- 
tion of  the  properties  to  the  railroad  and  its  effect  on  the 
value  of  all,  what  does  the  relation  of  the  various  parcels  to 
each  other  have  to  do  with  the  question  ?  The  road  and  its 
operation  is  the  common  cause  of  the  special  benefit  to  a  part 
and  of  injury  to  the  rest.  In  this  case  the  properties  are  all 
on  the  same  street,  within  a  few  blocks  of  each  other.  The 
road  cannot  be  operated  in  front  of  one  unless  it  is  run  in 
front  of  all  the  others.  The  remedy  by  injunction  cannot  be 
granted  for  the  benefit  of  those  injured  without  at  the  same 
time  destroying  the  advantages  to  those  benefited.  The 
plaintiff  has  the  same  interest  in  all.  It  would  therefore 
seem  to  be  a  logical  necessity,  under  the  decisions  above 
cited,  that  the  special  advantages  from  the  operation  of  the 
road,  as  well  as  the  injuries,  should  be  considered  and  set 
against  each  other,  whether  the  property  is  contiguous  or  not, 
in  order  to  ascertain  whether  on  the  whole  the  plaintiff  has 
sustiiined,  or  is  likely  to  sustain,  such  injury  as  wonld  entitle 
him  to  an  injunction.'    In  determining  this  action  it  is  not 
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necessary  to  consider  what  would  have  been  the  resnlt  if  the 
lots  had  been  in  different  neighborhoods,  widely  separated; 
nor  whether  or  not  the  defendant  could  have  set  up  as  a  de* 
feuse  the  advantages  to  a  lot  not  set  forth  in  the  complaint, 
as  against  injuries  to  those  that  were,  for  the  plaintiff  has 
chosen  to  include  all  in  one  complaint,  and  thus  to  raise  this 
question.  It  will  be  time  enougli  to  determine  the  othera 
when  they  are  presented  for  adjudication. 

The  inquiry,  then,  is  whether  or  not  the  plaintiff  has 
sustained  such  injury  in  this  case  as  to  entitle  him  to  an 
injunction.  In  this  consideration  lot  No.  20  Chatham  Square 
may  be  left  out  of  the  question  altogether,  as  it  does  not  abut 
on  defendants'  road,  and  but  little  evidence  was  offered  con* 
cerning  it — ^none  to  show  it  had  been  injured,  and  little  to 
show  it  had  received  any  special  advantage.  No.  28  Chatham 
Square  was  purchased  by  plaintiff  at  public  auction  in  1877  for 
$12,650,  subject  to  a  lease  running  to  May,  1880,  at  the  yearly 
rent  of  $1,800  per  annum,  Before  the  expiration  of  this 
term  defendant's  road  bad  been  built,  and  was  in  operation ; 
a  station  had  been  constructed  on  Chatham  Square,  and  the 
stairs  leading  to  it  stand  immediately  in  front  of  the  premises 
in  question.  It  is  one  of  the  most  active  on  the  line  of  the 
road,  where  a  large  number  of  passengers  take  the  cars,  and 
where  exchange  of  passengers  for  the  different  lines  is  made* 
About  the  time  this  lease  expired  plaintiff  made  some  repairs 
at  a  cost  of  $4,000,  and  let  the  place  for  $2,800  annually  for 
the  period  of  three  years ;  then  he  let  it  for  five  years  from 
the  1st  of  May,  1883«  for  $4,500  per  annum ;  and  it  also  rented 
for  that  sum  in  1888-1889.  In  1889  and  1890  he  made  two 
leases  for  $5,600,  or  thereabouts.  Both  tenants,  after  exper* 
iroenting  with  the  place,  foqnd  it  unprofitable  at  that  price, 
and  gave  up  the  leases,  or  were  dispossessed.  Since  then, 
and  probably  largely  in  consequence  of  the  frequent  changes, 
and  the  time  of  the  year  when  it  was  relet,  the  present  rent 
is  only  $8,500,  the  tenant  to  make  all  repairs.  But  I  think 
it  clear  from  the  testimony  that  during  all  the  time  since 
1888  those  premises  have  averaged  $4,500  per  annum,  and 
with  proper  management  that  sum  could  have  been  realised 
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therefrom.  If  we  assume,  however,  that  the  annaal  rental 
was  worth  #4,000  only,  theu  on  the  basis  of  8  per  cent.,  which 
the  experts  on  both  sides  saj  is  the  fair  rental  value  of  prop- 
erty of  this  kind,  the  fee  of  the  premises  is  worth  $50,000 ; 
and  if  we  take  the  present  rental  at  $3,600,  allowing  $100  per 
annum  for  i*epairs,  we  have  a  fee  value  at  8  per  cent,  of 
$45,000.  But  the  property  cost  the  plaintiff  less  than  $17,000, 
including  repairs,  and  this  would  show  a  rise  in  value  of 
$28,000,  or  more  than  160  per  cent,  on  the  original  cost,  due 
to  some  cause.  What  other  cause  than  the  operation  of  the 
railroad  can  be  assigned  for  such  an  enormous  increase  ?  In 
the  first  place,  it  may  be  said  with  truth  that  the  property  was 
bought  at  the  period  of  greatest  depression  following  the 
panic  of  1873,  although  the  plaintiff  testified,  *^  We  had  no 
panic  in  Chatham  Street,"  and  it  is  true  that  its  effects  were 
less  felt  in  that  neighborhood  than  in  many  other  parts  of  the 
town,  for  the  simple  reason  that  it  had  not  been  the  field  of 
any  extraordinary  inflation.  It  is  also  true  that  the  situation 
of  the  premises,  comn&anding,  as  they  do,  so  many  avenues 
of  approach,  is  exceptionally  advantageous,  and  in  consequence 
they  would  recover  from  a  depression  more  rapidly  than  most 
properties,  and  thereafter  lead  in  the  rise  in  value.  But 
allowing  for  these  and  all  other  natural  causes  tending  to  in- 
crease the  value  of  this  pi*operty,  I  do  not  think  that  any 
fair-minded  person  could  say  that  they  had  increased  the 
value  more  than  80  per  cent,  since  1877 ;  for  it  must  be  borne 
in  mind  that  no  large  or  expensive  improvements  have  been 
made  in  this  neighborhood  for  many  years.  This  would  leave 
80  per  cent,  of  the  increase  to  be  attributed  to  the  operation 
of  the  railroad,  or  about  $14,000  to  the  fee  value,  and  more 
than  $1,100  to  the  annual  rental  value.  This  result  has  been 
arrived  at  from  plaintiff's  own  figures,  without  any  reference 
to  the  testimony  of  the  experts,  which  must  always  be  received 
with  some  caution.  Plaintiff's  expert  fixes  the  present  value 
of  these  premises  at  $30,000,.  which  is  a  large  increase  over 
their  cost ;  but  this  figure  is  not  well  supported  by  actual 
transactions,  and  would  make  the  rental  value  12  per  (^nt., 
instead  of  8  per  cent.,  which  he  saj^s  is  the  normal  relation  of 
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rental  to  fee  value,  and  there  is  no  adequate  cause  assigned 
for  this  difference. 

In  arriving  at  any  fair  judgment  as  to  the  effect  of  the 
railroad  on  tlie  rental  and  fee  value  of  plaintiff's  other  prop- 
erty on  Park  Kow,  several  facts  must  be  considered.  The 
first  is  that  many  of  the  buildings  now  on  that  street  between 
Duane  and  James  Streets  were  erected  more  than  50  yeai-s 
ago  and  are  but  two  or  three  stories  high.  Phdntiff^s  build- 
ings, with  one  exception,  are,  in  the  language  of  his  expert, 
^  the  old-fashioned  kind  of  cheapest  buildings  on  Chatham 
Street,"  which,  as  another  witness  says,  are  in  a  ^^  very  bad 
state  of  repair."  Besides,  no  new  buildings  of  any  importance 
have  been  erected  along  this  street  between  Duane  and  James 
Streets,  nor  have  any  extensive  improvements  been  made. 
Then,  too,  about  the  time. of  the  panic,  and  before  there  had 
been  any  considerable  recovery  from  it,  the  large  caipet,  oil 
cloth,  furniture,  and  other  business  houses,  which  up  to  that 
time  had  been  in  the  street,  moved  out  of  it  to  points  nearer 
the  new  centens  established  for  these  respective  trades.  To 
all  this  must  be  added  the  fact  that  for  many  yeara  that  part 
of  Park  Row  formerly  known  as  Chatham  Street  had  been 
largely  given  up  to  saloons,  dance-houses,  dives,  and  other 
disreputable  resorts,  and  to  pawnbrokers  and  second-hand 
clothing  dealers,  usually  found  in  close  proximity  to  such 
places.  When  the  municipal  authorities  undertook  the  regen- 
eration of  this  district  by  suppressing  these  resorts  they 
drove  from  the  owners  of  the  property  their  most  profitable 
tenants,  or  at  least  those  who  would  agree  to  pay  the  highest 
rent,  and  left  on  their  hands  old  vacant  buildings,  dirty  and 
squalid,  and  not  fit  for  any  large  or  respectsible  business 
without  considerable  outlay  of  money  in  altering  and  rehabil- 
itating them.  In  order  to  procure  tenants  under  such  cir- 
cumstances it  became  necessary  for  landlords  to  reduce  the 
rents  to  such  a  point  as  to  induce  artisans  and  small  traders 
to  move  in  from  other  streets*  But  the  evil  reputation  ac- 
quired in  former  years  still  clung  to  the  street,  and  kept 
honest  people  from  taking  up  their  places  of  business  in  it, 
and  it  is  generally  understood  that  this  was  the  cause  which 
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led  the  property  owners  to  ask  for  and  the  municipal  author- 
ities to  change  the  name  of  the  street  from  Chathiim,  a  name 
honorable  in  itself,  and  having  an  historical  value,  to  Park 
Row,  which  is  a  misnomer  when  applied  beyond  Chambers 
Street.  These  considerations  will  make  clear  the  evidence 
given  in  the  case  as  to  numbei's  139,  181,  188,  185,  and  187. 
No.  189  Park  Row  consists  of  a  two  and  one-half  story  brick 
building  on  a  lot  14  feet  wide  by  about  60  feet  deep,  and, 
according  to  plaintiff's  own  testimony,  this  lot  let  for  92,200 
per  annum  from  1865  to  1870.  In  1876  it  rented  for  $1,800, 
and  in  1878  it  had  fallen  to  $1,400,  or  a  fall  altogether  of  $800 
before  defendants'  road  was  built.  It  now  lets  for  $1,100  per 
annum ;  consequently,  if  this  entire  depreciation  were  chai-ged 
to  the  elevated  road,  it  would  only  amount  to  $800  per 
annum,  while  plaintiff's  expert  does  not  claim  the  fee  value 
to  have  depreciated  more  than  $1,000  or  $2,000,  and  it  is  safe 
to  take  his  lowest  figures.  This  building  is  in  much  better 
repair  than  any  of  the  others  above  named.  According  to 
the  same  testimony,  in  1870  or  thei^abouts,  he  let  181  Park 
Row  for  $2,800  per  annum.  If  this  is  correct,  there  was  a 
remarkable  falling  off  in  1871,  for  from  a  lease  in  evidence  it 
appears  this  property  was  let  from  1871  to  1874  at  $1,600  per 
annum,  and  that  was  before  the  panic  had  set  in.  There  is 
now  a  lease  on  the  premises  at  the  rate  of  $1,400  per  annum, 
although  plaintiff  claims  he  only  collects  $1,200  from  the 
tenant.  His  expert  does  not  claim  that  the  depreciation  in 
fee  value  exceeds  $2,000.  The  building  is  of  brick,  three  and 
one^ialf  stories  in  height,  on  a  lot  25  feet  front  by  about  46 
feet  deep.  Nos.  188, 185,  and  187  are  two  stories  and  attic, 
peaked-roof  brick  buildings  on  a  lot  85  feet  6  inches  in  front 
by  about  46  feet  deep,  the  ground  floor  being  divided  into 
three  stores,  each  less  than  11  feet  wide  in  the  dear*  They 
are  situated  at  the  corner  of  Roosevelt  Street  and  Park  Row, 
and  are  in  a  very  dilapidated  and  filthy  condition.  That  the 
rents  have  fallen  off  is  not  to  be  wondered  at,  but  that  it  is 
all  due  to  the  operation  of  defendants'  road  cannot  be  assumed, 
in  view  of  the  facts  testified  to  by  the  plaintiff  and  his  wit- 
nesses concerning  189  and  181.    If  the  fee  value  of  181, 
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which  is  25  feet  by  46  feet,  with  a  buildinpf  on  it  three  and 
one-half  stories  high,  has  only  fallen  off  t2.000  by  reason  of 
the  operation  of  defendants'  road,  as  testified  to  by  Mr.  Curtis, 
it  is  inconceivable  that  these  premises,  next  door  to  that,  and 
only  86  feet  6  inches  by  46  feet,  with  buildings  only  two  and 
one-half  stories  high,  and  in  bad  condition,  could  have  depre- 
ciated in  valne  from  the  same  cause  S15,000,  or  even  $13,000, 
as  he  testifies.  This  property  is  only  lOi  feet  wide, — that 
is,  less  than  one-half  larger  than  that ;  and,  if  the  running  of 
the  road  operated  equally  on  both  properties,  (and  I  see  no 
"reason  why  it  should  not,)  then  the  depreciation  from  this 
cause  should  have  been  at  most  only  $8,000,  instead  of  $18,- 
000.  The  fact  that  the  latter  property  is  on  a  corner  should 
tend  to  diminish,  rather  than  increase,  the  damage,  as  the 
side  sti*eet  g^ves  free  air,  light,  and  access  to  the  property. 
But  10  per  cent,  on  $3,000  is  only  $800,  beyond  which  the 
rental  value  should  not  have  depreciated,  were  the  railroad 
the  only  cause  of  the  depreciation  in  value.  And  I  think 
defendant's  testimony  in  regard  to  rents  on  Pearl  and  Vande- 
water  Streets,  where  there  is  no  railroad,  but  which  are  in 
the  immediate  neighborhood,  strongly  confirms  the  view.  It 
will  be  remembered  that  the  stores  Nos.  188, 185,  and  187 
Park  Row  are  only  12  feet  wide,  and  rent  for  $600  each, 
without  any  other  part  of  the  building.  No.  401  Pearl  Street 
is  a  building  on  the  comer  of  Vandewater  and  Pearl  Streets, 
and  is  16i  feet  wide,  and  the  entire  building  rents  for  $800 
a  year  only ;  No.  408  Pearl  Street  is  a  building  16  feet  wide, 
and  the  whole  building  rents  for  $450  a  year ;  No.  405  is  also 
16  feet  wide,  and  it,  tog^ether  with  41  Vandewater  Street, 
after  having  $4,000  spent  for  repairs,  rents  for  $900  for  the 
whole  building,  and  the  buildings  443,  445,  447,  and  447^ 
Pearl  Street  rent  entire  for  about  $460  each ;  451,  453,  455, 
457,  and  459  Pearl  Street,  just  out  of  Park  Row,  rent  entire 
for  about  $600  per  year,  or  for  what  the  stores  alone  in  Nos. 
188,  185,  and  187  Park  Row  rent  for.  The  Wemple  build- 
ing, in  Pearl  Street,  shows  a  falling  off  of  $1,000  per  year 
since  1886  in  rent,  even  after  additional  atti-actions  costing 
910,000  had  been  added  to  the  store. 
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So  far  I  have  not  referred  to  the  testimony  of  Mr.  Fogg, 
the  defendants'  expert,  not  because  I  do  not  think  him  in  all 
respects  as  reliable  as  the  plaintiffs  experts,  but  because  I 
pi*efeiTed  to  examine  the  case  upon  the  testimony  of  the 
plaintiff  only.  In  fact,  I  think  that  Mr.  Fogg's  testimony  is 
better  supported  by  actual  transactions  than  Mr.  Curtis'  is. 
It  tends  to  show  that,  instead  of  there  being  any  decrease  in 
fee  values  on  Park  Row  between  Duane  and  James  Streets, 
there  has  been  a  considerable  advance,  and  about  the  same 
that  has  taken  place  in  other  localities  in  the  neighborhood 
not  upon  ihe  line  of  the  elevated  road,  and  that  the  figures' 
which  I  have  made  for  the  plaintiff  have  been  liberal  towards 
him.  It  also  shows  that  the  ownera  of  property  on  Park  Row 
have  faith  in  the  future  of  that  street,  as  comparatively  few 
sales  have  been  made  on  it  since  the  elevated  railroad  has 
been  in  operation. 

The  sum  of  the  matter  then  appears  to  be  that  the  fee  value 
of  No.  189  Park  Row  has  depreciated  not  more  than  $1,000, 
of  No.  181  not  more  than  $2,000,  and  of  Nos.  183,  185,  and 
187  not  more  than  $3,000,  or  $6,000  in  the  aggregate,  against 
which  must  be  offset  the  $14,000  peculiar  benefit  acciniing  to 
the  premises  No.  23  Chatham  Square  by  reason  of  the  oper* 
iation  of  defendants'  road  and  the  location  of  the  stations ; 
that  for  the  same  reason  the  annual  loss  in  rents  has  not  ex- 
ceeded $200  for  No.  189  Park  Row,  nor  say  $800  for  181  and 
$300  in  all  for  Nos.  183, 185,  and  187,  or  $800  in  the  aggregate 
against  which  must  be  offset  the  $1,100  appreciation  in  rent, 
which  I  think  is  due  to  speciiil  advantages  arising  from  the 
running  of  the  road.  In  my  judgment,  therefore,  the  plaint- 
iff has  failed  to  sustain  the  burden  he  assumed  when  he 
tendered  the  issues  in  this  action,  and  has  failed  to  show  that 
on  all  the  property  as  a  whole  and  the  whole  case  he  has  sus* 
tained  a  substantial  injury  which  would  authorize  the  court 
to  grant  an  injunction,  and  it  should  never  be  granted 
merely  to  coerce  an  adjustment  of  differences  between  the 
parties. 

Under  this  state  of  fact,  defendants'  counsel  insists  that  the 
complaint  should  be  dismissed,  and  cites  in  support  of  thick 
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contention  Brush  v.  Mailway  Oo.  (18  N.  Y.  Supp.  OOS),  but 
in  that  case  the  learned  judge  who  tried  it  found  as  a  fact 
that  the  plaintiff  therein  had  sustained  no  damage  whatever, 
while  in  this  case,  I  have  only  found  that,  upon  a  consider- 
ation and  balancing  of  the  advantiiges  and  injuries  to  various 
pieces  of  property  by  reason  of  the  operation  of  defendants' 
road,  the  plaintiff  has  not  made  out  a  case  of  substantial  in- 
jury requiring  the  equitable  interference  of  tfie  court  by 
injunction, — not  that  the  operation  of  defendants'  road  has 
not  injured  plaintiff  in  any  way  or  to  any  amount ;  on  the 
contrary,  I  think  the  evidence  shows  that  some  damage  has 
been  done  to  certain  of  the  properties  embraced  in  the  com- 
plaint* At  least  the  testimony  leaves  fair  room  for  discus- 
sion and  difference  of  opinion  upon  that  subject.  And  be- 
cause the  plaintiff  has  mistaken  his  remedy,  I  do  not  think  he 
should  be  prevented  from  recovering  for  the  injuries  he  has 
actually  sustained,  especially  as  the  complaint  contains  suffi- 
cient allegations  to  entitle  him  to  recover  for  such  damages 
in  an  action  at  law.  In  Davis  v.  Morns  (86  N.  Y.  569),  it 
was  said  that,  should  the  plaintiff  fail  to  show  himself  entitled 
to  any  equitable  relief,  but  should  show  a  right  to  legal 
relief,  the  judge  should  not  dismiss  the  complaint,  but  still 
order  the  case  to  be  tried  by  the  jury  as  an  action  at  law, 
which  I  accordingly  do  in  this  case  upon  the  payment  by  the 
plaintiff  to  the  defendants  of  the  costs  and  disbursements  of 
this  tiial,  and  making  his  election  so  to  do  within  20  days 
after  being  required  to  do  so  by  the  defendants  or  their 
attorneys,  and,  if  he  fails  to  make  such  election  within  said 
time,  then  the  complaint  should  be  dismissed,  with  costs. 

Order  accordingly. 
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Floyd  V.  Clark. 


Elizabeth  F.  FijOTD,  AdminiBtratrix,  etc.,  of  Dayid  Van 
Home  Floyd,  Deceased,  Plaintiff,  agaimt  Edwin  Clabk 
et  al.y  Defendants* 

[SpeciaXj  Term.] 

(Decided  Febroary,  1880.) 

As  the  provision  of  the  Code  limiting  the  lien  of  a  Judgment  on  real  estate  t6 
ten  years  (Code  Civ.  Fro.  §  12&1)  makes  no  distinction  between  lands  still 
owned  by  the  Judgment  debtor  and  lands  conveyed  to  others  or  incumbered 
by  other  liens,  Judgments  over  ten  years  old  are  not  liens  on  surplus  moneys 
arising  on  a  foreclosure  sale  of  land  of  the  Judgment  debtor.  The  provision 
for  levying  execution  on  the  debtor's  real  estate  after  ten  years  (Code  Civ* 
Pro.  f  1252)  does  not  extend  the  original  lien  of  the  judgment. 

Upon  distribution  of  surplus  moneys  arising  on  a  foreclosure  sale  of  land,  a 
claim  by  an  attorney  to  a  certain  sum  as  payable  for  his  professional  sei^ 
vices  out  of  a  judgment  which  is  a  lien  on  the  land,  may  properly  be  left 
to  be  enforced  by  action. 

The  costs  to  be  allowed  on  the  proceeding  to  determine  the  disposition  of 
such  surplus  moneys  are  motion  costs  and  disbursements  only. 

Motion  to  confirtn  report  of  referee  as  to  distribution  of 
surplus  moneys  arising  on  a  sale  of  land  upon  foreclosuro  of 
a  mortgage. 

J.  F.  Daly,  J. — Judgments  over  ten  years  old  are  not 
liens  on  the  surplus.  They  are  not  liens  on  the  i-eal  estate  of 
the  judgment  debtor.  The  Code  (§  1251)  limits  the  lien  on 
real  estate  to  ten  years,  without  making  any  distinction 
between  lands  still  held  by  tlie  debtor  and  lands  conveyed  to 
othei-s  or  incumbered  by  other  liens.  Before  the  passage'  of 
this  Code  the  judgment  bound  the  re«al  property  of  the  debtor, 
where  no  other  rights  intervened,  for  the  full  twenty  years, 
and  such  property  might  be  sold  upon  execution  at  any  time 
during  tliat  period  (2  Rev.  Stat.  6S9  §§  3  and  4 ;  Nitnn  v. 
Sabine^  44  How.  Pr.  252 ;  Beard  v.  Sinnott^  8  Jones  &  S.  51). 
The  provision  of  the  Revised  Statutes  cited  has  been  repealed 
by  chapter  417,  Laws  of  1877.    Execution  may  now  be  levied 
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on  the  debtor's  real  estate  after  ten  years  under  the  provisions 
of  section  1252  of  the  Code.  But  this  special  provision  does 
not  extend  the  original  lien  of  the  judgment,  and  the  real 
estate  is  bound  only  from  the  time  of  recording  and  indexing 
the  notice  therein  provided  for.  No  such  notice  was  recorded 
in  this  case,  and  the  judgments  obtained  against  Garrett  D. 
Clark,  on  October  14th,  1861,  May  4th,  1862,  February  12th, 
1864,  and  August  15th,  1865,  were  properly  excluded  by  the 
referee. 

The  referee  does  not  allow  the  claim  of  D.  Levy  for  pay- 
ment of  $50  to  him  as  attorney  of  Mi's.  Corcoran,  payable  out 
of  the  amount  of  her  judgment.  I  think  it  better  to  leave 
him  to  his  action  for  whatever  may  be  due  him  for  services 
as/ittoniey  and  counsel. 

The  costs  to  be  allowed  on  this  proceeding  are  motion  costs 
and  disbursements  only :  $20  costs  each  to  Cooper  and  Roe  and 
Thomas  &  Wilder. 

Order  accordingly. 


The  Db  Witt  Wibb-Cloth  Company,  Plaintiff,  agaiMt 
Thb  New  Jebsby  Wirb^Cloth  Company,  Defendant. 

[Special  Term.] 

(Decided  Febroary,  1891.) 

SeTend  mannfactnren  of  wire-cloth  entered  into  an  agreement  for  the  avowed 
object  of  regulating,  the  price  of  that  commodity,  whereby  they  constituted 
themselves  an  association,  and  engaged  not  to  sell  at  less  than  certain  spe- 
cified prices,  under  a  heavy  penalty,  the  amount  of  which  was  deposited  by 
each  of  the  members,  to  be  forfeited  upon  a  violation  by  such  member  of 
the  obligation,  and  to  be  divided  equally  among  the  other  members,  such 
violation  to  be  determined  and  forfeiture  declared  by  the  association. 
Held^  that  the  agreement  was  void  as  against  public  policy,  both  because 
it  tended  to  restrict  competition  in  trade  and  to  arbitrarily  enhance  the 

84 
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price  of  a  commodity  of  conmierce,  aud  because  it  created  the  association 
a  tribunal  to  adjudicate  upon  alleged  violations  of  its  own  rules  and  to  decree 
forfeitures  therefor,  constituted  of  the  persons  who  would  benefit  by  the 
forfeiture;  and  the  courts  would  not  aid  one  of  the  members  to  reclaim 
such  deposit  so  declared  forfeited  and  divided  among  the  others. 

TBiAli  of  demurrer  to  counterclaim. 
The  fatcts  are  stated  in  the  opinion. 
James  A.  Hudson^  for  plaintiff. 

Charle%  A.  Johnson^  for  defendant. 

Pbyob,  J. — In  extinguishment  of  an  admitted  cause  of 
action,  the  defendant  pleads  that  an  equivalent  sum  is  due 
it  from  plaintiff,  in  virtue  of  the  following  allegations  of  fact ; 
that  three  incorporated  companies  and  two  copartnership 
firms,  engaged  in  the  manufacture  and  sale  of  wire-cloth, 
entered  into  an  agreement,  whereby,  for  the  avowed  object  of 
"regulating  the  price"  of  the  commodity,  they  constituted 
themselves  an  association,  imposed  upon  themselves  stipulated 
rates  of  charge,  engaged  that  they  "  will  sell  no  cloth  at  less 
than  the  prices  set  forth,"  and,  to  insure  obedience  to  this 
undertaking,  subjected  themselves  to  a  heavy  penality  for  its 
violation ;  that  plaintiff  and  defendant  are  parties  to*  this  agree- 
ment and  association ;  that,  pursuant  to  a  provision  of  the 
agreement,  defendant  deposited  $2,000  with  the  United  States 
Trust  Company,  to  be  forfeited  to  the  other  members  of  the 
association  in  the  event  defendant  should  violate,  inter  alia^ 
its  obligation  not  to  sell  below  the  stipulated  price ;  that  the 
association  declared  the  $2,000  forfeited ;  and  tliat  of  this 
sum  plaintiff  received  and  wrongfully  retains  $500,  which 
defendant  counterclaims  against  its  indebtedness  to  plaintiff. 
The  validity  of  the  counterclaim  is  challenged  for  formal 
defects,  but,  as  I  am  of  opinion  that  the  plea  is  bad  in  sub- 
stance, I  dismiss  from  consideration  the  technical  grounds  of 
demurrer. 

The  declared  purpose  of  the  agreement  is  to  enable  the 
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association,  as  between  its  members,  to  ^^  regulate  the  price  ** 
of  the  commodity  in  which  they  deal,  and  this  result  is 
accomplished  by  empowering  the  association  to  fix  a  price, 
and  by  binding  its  members,  under  a  penalty,  not  to  sell 
below  the  sum  so  prescribed.  Since  all  the  members  are  to 
sell  for  the  same  price,  of  course  competition  between  them 
is  impossible ;  and,  having  power  to  fix  the  price,  they  will 
be  impelled  by  the  irresistible  operation  of  self-interest  to 
raise  that  price  to  the  highest  attainable  figure.  Here,  then, 
is  an  agreement  of  which  the  inevitable  effect  is,  in  con- 
formity with  its  proclaimed  design,  to  restrict  competition  in 
ti-ade,  and  to  arbitrarily  enhance  the  price  of  a  commodity  of 
commerce.  That  such  a  contract  is  repugnant  to  public 
poAicy,  and  so  unlawful,  is  a  settled  principle  in  the  juiis- 
prudence  of  this  country.  The  people  have  a  right  to  the 
necessaries  and  conveniences  of  life  at  a  price  determined  by 
the  relation  of  supply  and  demand,  and  the  law  forbids  any 
agreement  or  combiiiation  whereby  that  price  is  removed 
beyond  the  salutary  influence  of  legitimate  competition. 

"With  results  naturally  flowing  from  the  laws  of  supply 
and  demand  the  courts  have  nothing  to  do;  but  when  agree- 
ments are  resorted  to  for  the  purpose  of  taking  trade  out  of 
the  realm  of  competition,  the  courts  cannot  be  successfully 
invoked,  and  their  execution  will  be  left  to  the  yolition  of 
the  parties  thereto"  (^Santa  Clara^  ete,^  Co.  v.  Hayes^  76  Cal. 
887).  "  In  its  very  nature,  a  right  to  exclude  competition  is 
injurious  to  the  public"  (^City  of  St.  Loui$  v.  Gas  Co.^  70 
Mo.  69).  "  Public  policy  favors  competition  in  trade,  to  the 
end  that  its  commodities  may  be  afforded  to  the  consumer  as 
cheaply  as  possible  "  (Salt  Co.  v.  GhUhrie,  85  Ohio  St.  666). 
*^  Free  competition  is  the  life  of  business ;  and  all  combinations 
for  the  purpose  of  raising  or  controlling  the  prices  of  mer- 
chandise are  monopolies,  and  intolerable,  and  ought  to  receive 
the  condemnation  of  all  courts "  (^Richardson  v.  Buld^ 
[Mich.]  43  N.  W.  Rep.  1102).  **The  natural  law  of  supply 
and  demand  is  the  best  law  of  trade  "  (State  t.  Goodmll^ 
[ W.  Va.]  10  S.  E.  Rep.  286).  "  Rivalry  is  the  life  of  trade. 
The  thrift  and  welfare  of  the  people  depend  upon  it "  (An- 
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derson  v.  Jett,  [Ky.]  12  S.  W.  Rep.  670).     **It  is  against  the 
general  policy  of  tiie  law  to  destroy  or  interfere  with  free 
competition,  or  to  permit  such  destruction  or  interference  ** 
(^Stewart  v.   Trcuuportaiian  Co,^  17  Minn.  872).     "  Compe- 
tition is  the  life  of  trade/*  and  ^^  combinations  and  confed- 
eracies to  enhance  the  price  of  any  article  of  trade  or  com- 
merce are  injurious  to   the   public,"  and   therefore    illegal 
(^People  V.  Fisher^  14  Wend.  19).     *'  Whatever  destroys  or 
even  restricts  competition  in  trade  is  injurious,  if  not  fatiil,  to 
it "  (^Hooker  v.   VandewaUr,  4   Denio,  849,  868).     « If  the 
primary  object  of  the  firm  was  to  prevent  competition,  it 
might  be  considered  as  against  public  policy,*'  and  it  would 
be  '^  condemned  by  proof  that  it  was  part  of  a  conspiracy  to 
control  prices  "  iMar9h  v.  BusseU,  66  N.  Y.  292).    **  The 
agreement  was  to  prevent  competition,  and  such  competition 
it  was  not  lawful  for  the  parties  to  prevent  or  attempt  to 
prevent  '*  (^Hartfard^  etc.^  R.  Co.  v.  New  York^  etc.,  R,  Co^ 
8  Rob.  415).    *^  A  combination  to  artificially  enhance  prices 
is  inimical  to  the  interests  of  the  public,  and  all  contracts 
designed  to  effect  such  an  end  are  conti*ary  to  public  policy, 
and  therefore  illegal "  ^Amot  v.  Coal  Co.,  68  N.  Y.  658).    A 
combination  to  raise  the  price  of  lard  is  ^^  an  unlawful  plot," 
and  an  indictable   misdemeanor  (^Leonard  v.  Poole^  114  N. 
Y.  871.  See  Stanton  v.  Allen^  5  Denio  434;  Clancey  v.  Manufact- 
uring Co.,  62  Barb.  896;   Craft  v.  McComyu^hg,  79  III.  846; 
Association  v.  KocK,  14  La.  Ann.  168;   Hilton  v.  Eckersley^  6 
El.  &  Bl.  47;   People  v.  Qas  Trust  Co.,  (111.)  22  N.  E.  Rep. 
798 ;  People  v.  Refining  Co.,  7  !{}'.  &  Corp.  Law  J.  88 ;    Watson 
v.  iVavigra^ian,«^c.,Co.,  62  How.  Pr.  848;  Murray  \.  Vanderbilt, 
89  Barb.  141 ;    Wright  v.  Ryder,  86  Cal.  842 ;  Morgan  v.  Don- 
ovan, 68  Ala.  242 ;  Daniels,  J.,  in  People  v.  Refining  Co., 
7  N.  Y.  Supp.  406). 

Thus  by  the  overwhelming,  if  not  uniform,  current  of 
authority,  the  agreement  under  criticism  is  condemned  as 
contrary  to  public  policy  and  illegal.  Nor  is  the  operation 
of  the  rule  forbidding  contracts  restricting  competition  and 
enhancing  price  limited  to  trade  in  the  necessiiries  of  life, 
but,  as  ap[)eai's  from  the  citations  above,  extends  equally  and 
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alike  to  all  commodities  of  commerce*  Neither  need  the 
agreement  or  combination,  in  order  to  expose  it  to  the  denun- 
ciation of  the  law,  constitute  a  complete  monopoly  or  effect 
a  total  suppression  of  competition  ;  but  the  language  of  courts 
and  of  writers  is  that,  if  the  agreement  or  combination  tends 
to  monopoly,  or  to  reduce  or  lessen  competition,  it  is  contrary 
to  public  policy  and  unlawful,  because  operating  pro  tanto  an 
artificial  enhancement  of  price  (Authorities  8ujE?ra).  It  results, 
therefore,  that,  as  defendant's  counterclaim  demands  the 
repayment  of  money  received  by  plaintiff  upon  an  illegal 
agreement,  the  court  will  not  interpose  for  its  restitution. 
The  familiar  maxims,  ex  paeto  iUieito  non  oritur  actio^  and  in 
pari  delicto  potior  e$t  conditio  possidentis,  are  fatal  to  defend- 
ant's contention. 

Another  vice  in  the  agreement  with  which  defendant's 
counterclaim  is  implicated  would  suffice  to  invalidate  it.  By 
the  instrument  constituting  the  Wire-Cloth  Manufacturers' 
Association  it  is  provided  that,  upon  complaint  made  of  its 
violation,  the  accused  member  shall  be  condemned  to  forfeit 
his  $2,000  deposit,  which  shall  thereupon  be  divided  in  equal 
parts  among  the  members  who  have  determined  his  guilt 
and  declared  the  forfeiture,  and  the  answer  alleges  that  the 
$500  which  defendant  seeks  to  reclaim  was  received  by 
plaintiff  as  its  share  of  the  $2,000  deposited  and  forfeited  by 
defendant.  Plainly  the  tribunal  so  created  and  so  empowered 
is  obnoxious  to  the  criticism  of  the  Court  of  Appeals  in 
Austin  V.  Searing  (16  N.  Y.  112),  where  it  is  said :  '^  An 
agi-eement  by  which  the  members  of  an  association  under- 
take to  confer  judicial  powers  upon  a  body  of  men  as  a  tri- 
bunal having  authority  to  adjudicate  upon  alleged  violations 
of  the  rales  of  the  association,  and  to  decree  a  forfeiture  of 
the  rights  of  property  of  parties  adjudged  to  have  been 
guilty  of  such  violation,  is  void  as  against  public  policy,  and 
the  courts  will  not  enforce  such  a  contract,  nor  lend  their 
aid  to  give  effect  to  the  decrees  of  a  tribunal  thus  con- 
stituted." And,  if  the  courts  will  refuse  to  enforce  such  an 
agi'cement,  while  executory,  so  will  they  decline  to  undo  it 
when  executed,  but  will  leave  the  parties  in  the  situation  in 
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which,  by  their  illegal  oontract,  they  have  placed  themselves 
(^Knowltan  v.  CongresB^  etc.^  Co.^  57  N.  Y.  618 ;  Saynes  v. 
Rudd^  88  N.  Y.  261).  The  agreement  under  consideration 
is  even  more  repugnant  to  law  than  that  condemned  in  Auttin 
V.  Searing^  for  it  constitutes  the  persons  who  are  to  benefit 
by  the  forfeiture  the  tribunal  by  which  it  is  to  be  decreed, 
contrary  to  the  principle  of  natural  justice  that  no  man  shall 
be  a  judge  in  his  own  cause  (Broom  Ijeg.  Max.  116) — a 
principle  so  inviolable  that  not  even  an  act  of  parliament  can 
impugn  it  (Day  v.  Savadffe^  Hob.  86,  87).  If,  on  the  other 
hand,  we  suppose  the  agreement  to  be  valid,  and  the  tribunal 
that  inflicted  the  forfeiture  legal,  the  same  result  follows, — 
that  defendant  cannot  reclaim  money  paid  in  conformity 
with  its  own  contract,  and  by  the  decree  of  a  court  of  its 
own  choosing.  In  any^  view,  the  counterclaim  is  untenable, 
and  the  demurrer  must  be  sustained. 


Emily  Yinosnt,  Plaintiff,  against  LxrDGXS  C.  Yinobnt, 

Defendant. 

[Spboial  Terh.] 

(Decided  February  llth,  1891.) 

To  authorise  an  allowance  of  alimony  pendente  lite^  the  existence  of  the 
marital  relations  must  be  shown  to  the  satiaiaction  of  the  court;  bat  the 
fact  need  not  be  established  with  the  clearness  and  condosiyeness  exacted 
of  proof  as  the  basis  of  a  final  adjudication  upon  the  rights  of  the  litigant 
parties.  And  if  a  marriage  in  fact  be  shown  to  the  satisfaction  of  the 
court,  but  the  alleged  husband  challenges  its  validity  because  of  his  inca. 
pacity  to  contract  the  relation,  the  burden  is  upon  him  to  defeat  the  prima 
facie  case,  and  to  establish  his  defense. 

On  a  motion  by  plaintiff  in  an  action  for  divorce  for  an  allowance  of  alimony 
during  the  litigation,  the  evidence  tended  to  establish  that  defendant,  a 
practicing  physician,  debauched  plaintiff,  then  a  girl  seventeen  years  of 
age,  while  in  his  office  and  under  his  professional  care,  and  continued  an 
illicit  connection  with  her,  which  resulted  in  her  pregnancy;  that  upon 
her  demanding,  in  fulfilment  of  his  promise,  a  ceremonial  marriage,  he, 
professing  to  be  an  unbeliever  and  unwilling  to  enter^a  church,  proposed 
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that  they  should  live  together,  saying  to  her  that  she  was  his  wife,  exactly 
the  same  as  though  married  by  a  minister;  that  she  accepted  this  assur- 
ance and  took  up  her  residence  in  his  house  and  lived  with  him  as  his  wife 
nearly  four  years,  during  which  time  they  were  regarded  by  friends  and 
acquaintances  as  husband  and  wife,  and  he  introduced  and  represented  her 
as  his  wife;  and  that,  some  months  after  the  date  on  which  sucli  agree- 
ment was  made,  he  gave  her  a  wedding  ring  inscribed  with  their  initials 
and  the  said  date.  Heldy  that  this  was  sufficient,  for  the  purpose  of  such 
a  motion,  to  establish  the  fact  of  marriage,  notwithstanding  the  inter- 
course was  illicit  in  its  origin,  and  defendant  denied  the  marriage ;  his 
testimony  being  unsupporleU,  and  in  conflict  with  his  acts  and  admissions, 
while  that  of  plaintiff  was  corroborated. 
Defendant's  answer  in  the  action  did  not  allege  a  former  marriage,  but  his 
affidavit  on  such  motion  contained  an  averment  tliathe  **  is  a  married  man 
and  has  been  such  for  many  years.'*  Ueld,  that  this  did  not  so  conclu- 
sively show  the  Illegality  of  his  marriage  with  plaintiff  as  to  defeat  the 
motion,  although  the  avefment  was  not  controverted  by  her  in  her 
answering  affidavit  otherwise  than  by  her  saying  she  did  not  believe  it. 

Motion  for  alimony  and  counsel  fee  pending  an  action 
for  divorce. 

The  facts  are  stated  in  the  opinion. 
W.  M.  K.  Olcott,  for  plaintiff. 

Birtih  ^  JRcuquinj  for  defendant. 

Pryob,  J. — That  to  authorize  an  allowance  of  alimony 
pendente  lite^  the  existence  of  the  marital  relations  must  be 
shown  to  the  satisfaction  of  the  court,  is  a  settled  rule  in  the 
jurisprudence  of  this  state.  But,  as  in  other  preliminary 
contestations,  the  fact  is  not  to  be  established  with  the  clear- 
ness and  conclusiveness  exacted  of  proof  as  the  bisis  of  a 
final  adjudication  upon  tlie  rights  of  the  litigant  parties;  but 
it  suffices  if,  on  an  application  for  alimony,  the  putative 
wife  make  out  *^a  reasonably  plain  case  of  the  existence  of 
the  marital  relations"  (Brinkley  v.  Brinklejf,  60  N.  Y.  184). 

Again,  if  a  marriage  in  fact  be  shown  to  the  satisfaction  of 
the  court,  but  the  alleged  husband  challenges  its  validity 
because  of  his  incapacity  to  contract  the  relation,  the  burden 
is  upon  him  to  defeat  the  prima  facie  case,  and  to  establish 
his  affirmative  ttefense  (^North  v.  Norths  1  Barb.  Ch.  241 ; 
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Smith  V.  Smithy  1  Edw.  Ch.  265 ;  Brinkley  v.  Brinkletfy  60  N. 
Y.  184,  193),  where  it  is  said:  "When,  marriage  in  fact 
being  denied,  the  affirmative  is  on  the  party  claiming  to  be 
the  wife  to  show  that  an  actual  marital  relation  ever  existed, 
there  alimony  will  be  denied  until  the  fact  is  proven  to  the 
satisfaction  of  the  court,  or  is  admitted ;  .  .  .  where  an 
actual  marriage  has  been  admitted  or  shown,  and  its  existence 
in  law  is  sought  to  be  avoided  by  some  fact  set  up  by  the 
husband,  and  it  devolves  upon  him  to  show  that  fact,  there 
alimony  will  be  granted  until  that  fact  is  shown.'^  And  on 
page  194,  '*  Any  facts  and  circumstances  being  shown  which 
are  sufficient  for  a  court  to  presume  therefrom  an  actual 
marriage,  they  are  also  sufficient  for  a  court  thereon  to  found 
an  order  gi*anting  temporary  alimony,  though  other  allega- 
tions which  are  at  issue,  once  being  established,  would  repel 
such  a  presumption."  Bearing  in  mind  this  authoritative 
enunciation  of  the  rule  of  law  governing  the  case^  I  proceed 
to  inquire :  iBrat,  whether,  upon  the  proofs,  the  fact  of  an 
actual  marriage  satisfactorily  appears  ;  and  secondly,  whether 
the  defendant  so  conclusively  shows  the  illegality  of  the  mar- 
riage, as  to  render  it  impossible  for  the  plaintiff  to  prevail  on 
the  trial. 

It  is  the  settled  law  of  this  state,  that  while,  on  the  one 
hand,  repute  and  cohabitation  do  not  constitute  marriage,  but 
are  only  evidence  of  it,  yet  on  the  other,  that  no  form  or 
ceremony  is  requisite  to  its  validity,  but  that  to  the  legal 
sufficiency  of  the  marriage,  as  of  every  other  contract,  nothing 
more  is  indispensable  than  an  agreement  of  capable  parties. 
Hence, "  an  agreement  made  in  the  present  tense,  whereby 
the  parties  assume  towards  each  other  the  marital  relation,  is 
an  actual  marriage.  This  agreement  may  be  written  or 
verbal,  with  or  without  witnesses,  and  may  be  proved  like 
any  other  contract.  When  proved  to  the  satisfaction  of  a 
court  of  justice,  it  constitutes  a  lawful  marriage"  (AweH  v. 
Bissell,  66  Barb.  326 ;  Fenton  v.  Reed^  4  Johns.  62 ;  Clayifm 
V.  Wardelly  4  N.  Y.  260 ;  Ferrie  v.  Public  Administrator^  S 
Bradf.  151 ;  Rose  v.  Clark,  8  Paige  674 ;  Matter  of  Taylor,  9 
N.  Y.  611 ;  Cheney  v.  Arnold,  16  N.  Y.  346 ;  Hayes  y.PeopU^ 
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26  N.  Y.  890 ;  Van  Tuyl  v.  Van  TayU  67  Barb.  286 ;  BHnkley 
V.  Brinkley,  60  N.  Y.  197, 198). 

The  evidence  in  this  case  tends  to  establish,  and  to  my 
mind  does  establish,  that  in  November,  1886,  defendant,  a 
practising  physician,  by  a  promise  of  marriage,  debauched  the 
plaintiff,  a  girl  seventeen  yeara  of  age,  in  his  office  and  while 
she  was  under  his  professional  care ;  that  their  illicit  con- 
nection continued,  and  resulted  in  her  pregnancy ;  that  on  the 
22d  of  February,  1887,  she  took  up  her  residence  in  his  house, 
and  lived  with  him  as  his  wife  until  the  8d  day  of  January, 
1891 ;  that  meanwhile  they  were  recognized  and  regarded  by 
friends  and  acquaintances  as  husband  and  wife ;  that  he  in- 
troduced and  represented  her  as  his  wife ;  that  he  gave  her  a 
wedding  ring  inscribed  "  L.  C.  V.  to  E.  F.,  Feb.  22,  1887 '' 
(her  maiden  name  being  Emily  Finney) ;  that  on  the  22d  of 
February,  1887,  she  demanded  of  him,  in  fulfillment  of  his 
promise,  a  ceremonial  marriage,  but,  professing  to  be  an 
**  unbeliever,"  and  unwilling  to  enter  a  church,  he  said  to  her, 
"we  will  now  live  together;  you  are  my  wife  and  every  one 
will  know  it,  and  we  are  exactly  the  same  as  though  married 
by  a  minister ; "  and  tiiat  she  accepted  this  assurance,  and 
acted  upon  it,  by  assuming  towards  him  the  relation  of  lawful 
wife. 

Thus  the  fact  of  the  marriage  of  these  parties  is  established 
by  every  species  of  evidence. 

First,  the  fact  is  shown  by  repute  and  cohabitation.  It 
is  argued,  however,  that,  the  intercourse  being  illicit  in  its 
origin,  proves  a  meretricious,  not  a  matrimoniiil,  cohabitation. 
But  the  presumption  against  the  man  till  relation  from  the 
fact  of  its  licentious  inception,  is  repelled  by  proof  of  a  sub- 
sequent marriage;  and  to  establish  a  change  from  a  mere- 
tricious to  a  matrimonial  connection,  ^*  it  is  not  essential  to 
show  the  precise  time  and  occasion  thereof ;  it  is  sufficient  if 
the  facts  show  that  such  a  change  must  have  occurred" 
{Badger  v.  Badger,  88  N.  Y.  648). 

Here  the  proof  is  explicit  and  precise  of  the  transformation 
of  the  connection  into  a  matrimonial  relation  by  the  "  new 
marriage  contract,"  which  the  Court  of  Appeals  decides  to 
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be  sufficient  and  efEectual  for  the  purpose  (^Collins  y.  OoUins^ 
80  N.  Y.  1). 

lu  the  second  place,  the  admissions  of  the  defendant  furnish 
cogent  evidence  of  the  fact  of  a  marriage.  Not  only  did 
he,  in  a  general  way,  hold  plaintiff  out  to  the  world  as  his 
wife,  but  he  specifically  and  in  writing  introd  uced  her  as  such ; 
he  gave  her  child  his  name  ;  and  by  the  present  of  the  mar- 
riage ring  he  purposely  provided  her  with  an  enduring  tes- 
timonial of  their  honorable  relation  (^BismU  v.  Bissell^  65  Barb. 
825). 

Finally,  the  conjugal  relations  of  these  parties  are  established 
by  direct  and  positive  proof  of  an  actual  marriage  in  con- 
foimity  with  the  law  of  the  state.  True,  the  defendant  denies 
this  maiTiage;  but  his  testimony  is  unsupported  and  is  in 
conflict  with  his  own  acts  and  admissions,  while  that  of  tlie 
plaintiff  is  so  corroborated  as  to  carry  conviction  to  the  judg- 
ment. 

Assuming  the  fact  of  an  actual  marriage  between  the 
parties,  defendant  impugns  its  validity  upon  the  gi'ound  that 
he  was  already  a  married  man  ;  and  the  question  is,  does  he 
give  satisfactory  proof  that  at  the  time  of  his  marriage  with 
plaintiff  he  had  a  then  living  and  lawful  wife  ? 

No  such  defense  is  alleged  in  the  answer,  which  consists 
only  of  admissions  and  denials.  It  controverts  the  allegation 
of  marriage  in  the  complaint,  but  omits  eitlier  to  aver  the 
invalidity  of  the  imputed  marriage  or  to  allege  the  former 
marriage  of  the  defendant.  Can  he,  upon  the  pleadings, 
prove  such  invalidity  or  former  marriage?  In  Collins  v.  Col- 
line  (80  N.  Y.  2),  a  similar  case,  the  answer  alleged  former 
marriage ;  and  such  I  suppose  to  be  the  proper  pleading.  If 
the  complaint  exhibit  a  contract  illegal  on  its  face  a  demurrer 
i*eaches  the  defect.  But  if  the  complaint  show  a  contract 
apparently  yalid,  but  which  is  avoidable  by  matter  aliunde, 
the  answer  must  allege  that  matter,  or  else  the  defendant  be 
debarred  of  the  (defense.  Hence,  usury  must  be  pleaded 
(^Haywood  v.  Jones^  10  Hun  500).  So,  a  gambling  consider- 
ation ( Goodwin  V.  In%.  Co.^  73  N.  Y.  480,  496 ;  Vischer  v. 
Boggy  21  Week.  Dig.  S99).    So,  that  the  contract  is  contrary 
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to  public  policy  (Schreyer  v.  Mayer^  89  Super.  Ct.  [J.  &  S.]  1 ; 
OummingB  v.  BarkcUaw^  1  Abb.  Ct.  App.  Dec.  479).  So,  that 
the  contract  is  void  under  the  statute  of  frauds  (^Porter  v. 
Wormser,  49  N.  Y.  482 ;  Myers  v.  Dorman,  84  Hun  115). 

The  rule  is  that  if  the  contract  be  not  void  on  its  face,  and 
plaintiff  can  make  out  his  case  without  exposing  its  invalidity, 
the  defense  of  illegality  must  be  pleaded  (^May  v.  Burras^  18 
Abb.  New  Gas.  884;  Tuthill  y.  Roberts,  11  Week.  Dig.  85: 
ValtonY.  Lib.  Co.,  20  N.  Y.  82 ;  aTooU  v.  aarvin,  1  Hun  92; 
Codd  y.  Bathbane,  19  M.  Y.  87).  However  the  rule  may  be 
elsewhere,  in  this  court  it  is  settled  that  the  defense  of  the 
illegality  of  the  contract  must  be  pleaded  in  the  answer  (^Bos- 
well  V.  Wehhoefer,  9  Daly  196). 

In  this  case  the  complaint  alleges  a  valid  contract  of  mar* 
riage,  and  plaintiff  proves  it.  Plainly  the  fact  that  defendant 
had  another  wife  is  new  matter  in  avoidance,  and  so,  upon 
principle  and  authority,  must  be  pleaded  to  be  available.  Ae 
the  defense,  therefore,  is  not  in  the  case,  I  might  decline  to 
consider  it  as  a  bar  to  alimony.  Looking,  however,  to  the 
defense,  as  stated  in  the  afiSdavit,  I  do  not  conceive  it  to  be 
so  conclusively  established  as  to  make  hopeless  an  attempt  to 
contest  it;  and  so,  upon  the  authority  of  Brinkley  v.  Brinkley 
{9upra)j  plaintiff  should  be  awarded  alimony  pending  the 
litigation.  The  affidavit  sets  forth  the  defense  in  these  words : 
*^  This  deponent  further  says  he  is  a  married  man  and  has 
been  such  for  many  years,  though  living  separate  and  apart 
from  his  wife.*'  Is  this  meagre  statement  a  sufficient  allega- 
tion of  the  fact  that,  at  the  time  of  his  marriage  with  plaintiff, 
he  had  a  living  and  lawful  wife  ?  Who  she  is,  where  she  is, 
when,  where  or  how  he  married  her ;  each  of  these  circum- 
stances defendant  industriously  avoids  to  indicate.  Whether 
the  alleged  wife  be  now  living,  or,  if  living,  undivorced  from 
defendant,  is  not  clearly  and  conclusively  apparent  upon  the 
pleading.  Nay  more,  defendant's  allegation  may  be  litemlly 
true,  and  yet  he  not  have  been  a  married  man  when  he  mar- 
ried the  plaintiff.  Tiie  allegation  is  that  he  has  been  a  mar- 
ried man  *^  for  many  years ; "  but  his  affidavit  is  dated  28d 
January,  1891,  and  his  marriage  with  plaintiff  occurred  22d 
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February,  1887 — nearly  four  years  i^o.  It  is,  therefore,  uot 
a  necessary  inference  from  the  allegation  that  defendant  was 
married  to  another  woman  at  the  time  he  wedded  with 
plaintiff ;  nor,  on  a  prosecution  for  bigamy  or  perjury,  would 
that  allegation  suifice  for  his  conviction. 

In  pleading  the  illegality  of  a  contract  the  defendant  should 
be  held  to  clear  and  positive  averuients.  Hence,  in  an  action 
against  a  common  carrier  fur  non-delivery,  it  was  held  tliat  an 
answer  of  an  intention  to  smuggle,  without  more  particulai's, 
was  insufficient  (^Donovan  v.  Compagnie^  89  Super.  Ct.  [J.  & 
S.]  519).  At  all  events,  such  an  allegation  as  we  have  here 
from  the  defendant  is  ineffectual  to  overcome  the  presump- 
tion, in  favor  of  innocence,  that  the  marriage  in  fact  was  a 
marriage  in  law  and  that  the  issue  thereof  is  legitimate. 

The  objection  now  urged  that  plaintiff,  in  her  answering 
affidavit,  does  not  sufficiently  controvert  defendant's  allega- 
tion of  his  former  marriage  by  saying  Bhe  does  not  believe  it  is 
of  no  force  ;  for  how  could  she  otherwise  challenge  a  fact  so 
baldly  stated,  without  predicate  of  time,  place,  circumstance 
or  person  ?  To  conclusively  disprove  the  allegation  would 
require  of  her  evidence  that  defendant  was  not  married  to 
any  one  of  the  millions  of  women  on  the  habitable  globe — ^a 
preposterous  undertaking. 

The  motion  is  granted,  with  costs,  and  the  alimony  is  fixed 
at  $25  a  week  and  the  counsel  fee  at  li@00« 


In  the  Matter  of  the  Probate  of  the  Alleged  Last  "Will  and 
Testament  of  William  T.  Blair,  Deceased. 

[Trial  Term.] 

(April  20th,  1891.) 

Formalities  prescribed  for  the  execution  of  a  will,  and  made  by  statute  indis- 
pensable to  the  validity  of  a  testamentary  paper,  are:  (1)  the  paper  must 
be  subscribed  by  the  testator  in  the  presence  of  the  attesting  witnesses  ; 
(2)  each  of  the  attesting  witnesses  must  sign  bis  name  at  the  end  of  the 
paper;  (3)  the  testator,  at  the  time  of  his  subscription,  must,  in  the  pres- 
ence of  the  witnesses,  declare  the  instrument  to  be  his  will;  (4)  each  wit- 
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ness  miiBt  sign  his  name  at  the  request  of  the  testator;  and  (5)  either  the 
sahscription  of  the  will  by  the  testator  most  precede  the  signing  by  the 
witnesses,  or  he  must  subsequently  acknowledge  his  subscription  in  their 
presence. 

In  the  statutory  requirement  of  '* sound  mind  and  memory**  to  constitute 
testamentary  capacity,  those  terms  are  not  to  be  taken  in  their  literal  and 
absolute  sense.  A  person  who  is  able  to  recollect  the  objects  of  his  bounty 
and  the  particulars  of  his  property,  to  understand  the  provisions  of  the 
will,  and  to  exercise  a  rational  judgment  in  the  transaction,  is  of  testa- 
mentary capacity,  however  aged  or  infirm  he  may  be,  though  age  and  iiv- 
firmity  may  be  considered  in  determining  the  question;  but  mental  and 
physical  debility  alone  does  not  incapacitate. 

The  undue  influence  which  renders  invalid  a  will  thereby  procured  is  such 
influence  as  suppresses  the  independent  volition  of  a  testator — as  destroys 
his  free  agency — and  constrains  him  to  give  expression  to  the  will  of  an- 
other instead  of  his  own. 

Circumstances  which  the  law  recognizes  as  indicating  the  absence  of  undue 
Influence  are,  tliat  the  will  expresses  the  known  and  declared  purpose  of 
the  testator ;  that  the  testamentary  disposition  is  in  harmony  with  his 
mental  inclination ;  that  the  instrument  was  drawn  in  conformity  with  his 
instructions,  and  that  he  subsequently  expressed  his  satisfaction  with  it. 
On  the  other  hand,  the  law  recognizes,  as  indicating  the  presence  of  undue 
influence  in  the  testamentary  act,  such  circumstances  as  physical  and 
mental  weakness  of  the  testator  at  the  time;  discrepancy  between  his 
declared  intention  and  the  provisions  of  the  will;  unnatural  or  unjust 
testamentary  dispositions;  exclusion  of  heirs  from  any  knowledge  of  the 
making  of  the  will;  and  the  fact  that  a  beneficiary  stands  in  a  confidential 
relation  to  the  testator. 

Tbial  of  issues  in  a  proceeding  for  revocation  of  probate 
of  a  will  transmitted  from  the  Surrogate's  Court  of  the 
County  of  New  York. 

The  proceeding  was  upon  a  petition  by  Sarah  Catherine 
Blair,  an  infant  over  fourteen  years  of  age,  legatee  under  the 
will  and  heir-at-law  of  William  T.  Blair,  deceased,  to  revoke 
the  probate  of  said  will.  Her  petition  alleged  that  a  previous 
petition  for  revocation  of  said  probfite  was  filed  by  Catherine 
B.  Blair,  the  widow  of  said  William  F.  Blair,  deceased,  but 
was  dismissed  for  irregularity  iii  the  citation.  Issues  were 
formed  and  transmitted  to  this  court  for  trial  by  a  jury. 

Pbyor,  J.,  charged  the  jury. — Gentlemen  of  the  Juiy : 
Three  questions  are  submitted  for  your  determination.  First. 
Was  the  paper  propounded  as  the  hist  will  and  testament  of 
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William  T.  Blair,  deceased,  executed  in  conformity  with  the 
provisions  of  the  statute?  Second.  Had  he  testamentary 
capacity  at  the  time  of  the  execution  of  the  instrument? 
Third.  Was  the  instrument  his  own  voluntary  act,  or  was  it 
the  product  of  undue  influence? 

The  solution  of  these  questions  is  for  you,  and  you  alone ; 
you  must  determine  the  credibility  of  witnesses ;  you  must 
estimate  the  weight  of  conflicting  evidence ;  you  must  ascer- 
tain what  facts  are  established  by  the  evidence ;  you  must 
deduce  all  inferences  from  the  established  facts.  My  province 
is  only  to  instruct  you  as  to  the  rules  of  law  which  should 
guide  your  deliberations.  Your  verdict  must  necessarily  be 
compounded  of  law  and  fact ;  and  while  the  facts  are  exclu- 
sively for  your  decision,  you  must  accept  the  law  as  it  shall 
be  delivered  to  you  by  the  court. 

The  law  has  prescribed  cei-tain  formalities  in  the  execution 
of  a  will,  and  has  made  the  due  observance  of  them  indis- 
pensable to  the  validity  of  a  testamentary  paper.  The  first 
requisite  is  that  the  paper  be  subscribed  by  the  testator  in  the 
presence  of  the  attesting  witnesses.  This  fact  being  estab- 
lished by  uncontroverted  evidence,  you  must  find  that  the 
paper  was  subscribed  by  the  testator  in  due  compliance  with 
the  legal  prescription.  The  second  requisite  is,  that  each  of 
the  attesting  witnesses  must  sign  his  name  at  the  end  of  the 
paper;  and  this  fact  also  being  proved  without  contradiction, 
you  must  find  accordingly.  The  third  requisite  is,  that  the 
testator,  at  the  time  of  his  subscription,  must,  in  the  presence 
of  the  witnesses,  declare  the  instrument  to  be  his  will.  Upon 
this  point  I  charge  you  that  the  evidence  so  conclusively 
establishes  the  due  publication  of  the  will,  that  you  must 
accept  it  as  an  uncontroverted  fact  in  the  case.  The  fourth 
requisite  is,  that  each  witness  must  sign  his  name  at  the 
request  of  the  testator ;  and  I  charge  you  that  this  condition, 
too,  is  so  conclusively  established  that  you  must  accept  it  as 
an  uncontroverted  fact  in  the  case.  But  there  is  a  fifth  and 
final  requisite  to  the  due  execution  of  a  testamentary  paper, 
namely,  the  subscription  of  the  will  by  the  testator  must 
precede  the  signing  by  the  witnesses,  unless  he  subsequently 
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acknowledge  his  subscription  in  their  presence.  Of  such 
subsequent  acknowledgment  there  is  no  evidence  in  the  case ; 
and  so  the  question  is  whether  the  testator  subscribed  the 
paper  before  or  after  it  was  signed  by  the  witnesses.  And 
this,  gentlemen,  is  the  only  question  before  you  touching  the 
due  execution  of  the  paper  in  controversy.  One  of  the  at- 
testing witnesses.  Dr.  Hawes,  said  quite  positively  that  he 
signed  before  the  testator,  and  that  he  thought  both  the  wit- 
nesses signed  befoi-e  the  testator ;  but  the  other  witness  and 
Mr.  Zittel  swore  unequivocally  that  the  testator  had  sub- 
scribed the  paper  when  the  witnesses  signed  it.  It  is  for  you 
to  say  how  the  fact  is — whether  the  testator  signed  before  or 
after  the  witnesses.  If  you  find  that  the  testator  signed  the 
paper  before  the  witnesses,  you  will  answer  yes  to  the  firat 
interrogatory ;  if  you  find  tliat  the  testator  signed  after  the 
witnesses,  you  will  answer  no  to  that  interrogatory.  But  in 
submitting  this  question  to  you  for  your  decision,  it  is  my 
right  and  my  duty  to  say  that,  in  the  opinion  of  the  court,  the 
clear  weight  of  evidence  is  that  the  testator  signed  the  paper 
before  the  witnesses.  Still,  the  question  is  for  your  arbitra- 
ment. 

Before  proceeding  to  instruct  you  upon  the  other  issues 
submitted  for  your  determination,  I  would  impress  you  with 
the  importance  of  two  considerations.  The  first  is,  that  every 
man  of  legal  competency  has  the  right  to  dispose  of  his  prop- 
erty by  will.  This  right  the  law  gives  him,  and  if  the  right 
be  legally  exercised,  no  person  whatever  can  challenge  or 
defeat  it.  The  accumulation  of  property,  which,  by  his  own 
industry  and  frugality,  a  man  has  made,  he  may  distribute  at 
his  death  according  to  his  own  good  pleasure ;  and,  provided 
his  testamentary  dispositions  be  in  conformity  with  law,  they 
are  final  and  irreversible.  The  second  consideration  is  in- 
volved in  the  first,  and  it  is  that  when  a  man  has  made  a  valid 
will,  neither  court  nor  jury,  nor  both  combined,  can  defeat 
or  disturb  its  intended  operation.  If  the  will  be  legal,  neither 
court  nor  jury  has  the  authority  to  pass  upon  its  wisdom  or 
justice,  or  to  redress  its  supposed  follies  or  inequalities. 
No  matter  how  flagrantly  a  testator  has  violated  the  obliga- 
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tions  of  affection  or  friendship,  no  matter  how  grievous  the 
disappointment  of  husband  or  wife,  or  of  son  or  daughter,  his 
will,  if  valid,  must  stand,  and  his  moral  delinquencies  roust 
be  left  to  the  cognizance  of  that  higher  tribunal  before  which 
he  has  already  appeared. 

It  is  submitted  to  you  to  determine  whether  the  testator 
was  competent  to  make  a  will.  In  order  to  testamentary 
capacity,  the  statutes  require  *•*•  a  sound  mind  and  memory." 
But  these  terms  are  not  to  be  taken  iu  their  literal  and  ab- 
solute sense.  The  ^^  sound  mind  and  memory  "  which  the 
law  exacts  as  a  condition  of  testamentary  competency,  do 
not  mean  a  mind  without  flaw  or  a  memory  without  fault. 
To  require  such  an  ideal  mind  and  memory  would  be  a  virtual 
denial  of  the  power  to  make  a  will ;  because  imposing  a  con- 
dition incompatible  with  human  infirmity.  Neither  is  it  requi- 
site to  testamentary  capacity  that  the  mind  and  memory  be 
of  the  ordinary  or  average  standard  of  tlie  human  intellect 
Nor  yet  is  a  mind,  weakened  and  disordered  by  age  and  bodily 
maladies,  necessarily  incompetent  to  tlie  testamentary  act: 
for,  such  a  mind  may  still  possess  the  intelligence  and  integrity 
which  the  law  adjudges  to  be  sufficient.  What,  then,  gentler- 
men,  is  that  measure  of  mental  strength  and  soundness  which 
the  law  prescribes  as  requisite  and  as  adequate  to  the  per- 
formance of  the  testamentary  act?  I  give  you  the  answer 
in  the  language  of  the  highest  court  in  the  state  :  ^  It  is 
essential  that  the  testator  has  sufficient  capacity  to  com- 
prehend perfectly  the  condition  of  his  property,  his  relations 
to  the  persons  who  were,  or  should,  or  might  have  been  the 
objects  of  his  bounty,  and  the  scope  and  meaning  of  the  pro- 
visions  of  his  will.  He  must  have  sufficient  active  memory 
to  collect  in  his  mind,  without  prompting,  the  particulars  or 
elements  of  the  business  to  be  transacted,  and  to  hold  them 
in  his  mind  a  sufficient  length  of  time  to .  perceive,  at  least, 
their  obvious  relations  to  each  other,  and  be  able  to  form 
some  rational  judgment  in  reference  to  them.  A  testator 
who  has  sufficient  mental  power  to  do  these  things  is,  within 
the  meaning  and  intent  of  the  statute  of  wills,  a  person  of 
sound  mind  and  memory,  and  is  competent  t^  dispose  of  his 
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estate  by  will.*'  This,  gentlemen,  is  the  legal  standard  and 
criterion  of  testamentary  capacity ;  and  by  this  standard  and 
criterion,  and  this  standard  and  criterion  alone,  you  are  to 
determine  the  competency  of  William  T.  Blair  to  make  this 
will.  If  you  find  that,  at  the  time  he  executed  the  instru- 
ment in  controversy,  he  had  the  mental  power  indicated  by 
this  standard — no  matter  how  aged  and  infirm  he  was — your 
answer  to  the  second  interrogatory  must  be  in  the  affirmative. 
On  the  other  hand,  if  you  believe  that  he  had  not  that  meas- 
ure of  mental  power — and,  in  solving  the  question,  you  may 
consider  his  age  and  infirmity — if,  upon  all  the  evidence,  you 
find  that  he  had  not  that  measure  of  mental  power,  your 
answer  must  be  in  the  negative. 

But,  although  a  man  have  legal  capacity  to  make  a  will, 
still  the  will  may  not  be  the  act  of  his  own  independent 
volition,  but  may  be  the  involuntary  effect  of  undue  influence ; 
and  whether  the  paper  in  controversy  be  the  product  of  undue 
influence  is  submitted  for  your  decision. 

Obviously,  you  cannot  determine  whether  the  testator 
executed  the  paper  under  the  pressure  of  undue  influence, 
unless  you  know  what  is  ^^ undue  influence."  This  is  a  legal 
term,  and  you  must  understand  and  apply  it  in  the  sense 
which  the  law  attaches  to  it.  The  expression  is  not  influence 
simply,  but  undue  influence.  What,  then,  is  the  legal  concep- 
tion and  definition  of  undue  influence  ? 

I  charge  you,  gentlemen,  that  as,  on  the  one  hand,  undue 
influence  does  not  necessarily  involve  physical  force,  con- 
straint or  violence,  so,  on  the  otiier  hand,  undue  influence 
implies  something  more  than  mere  advice,  argument,  or  per- 
suasion. Advice,  argument,  and  persuasion,  if  they  convince 
the  reason  and  moye  the  affections  only — ^leaving  the  will 
still  free  and  unfettered — are  not  undue  influence — influence 
they  are  certainly,  but  not  undue  influence.  But,  even  advice, 
argument,  and  persuasion,  if  they  be  so  importunate  and  per- 
sistent, or  otherwise  so  operate,  as  to  subdue  and  subordinate 
the  will  of  the  testator  to  the  will  of  another,  till  the  testa- 
mentary instrument  speak  not  his  own  mind  and  his  own 

purpose,  but  the  wish  and  purpose  of  another — such  advice, 
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argument,  and  persuasion,  so  operating  and  with  such  effect, 
is  undue  influence.  To  be  undtie  influence,  the  influence 
must  amount  to  moral  coei'cion ;  but  if  it  amount  to  moral 
coercion  it  is  undtte  influence,  no  matter  how  or  by  what  in- 
strumentalities produced.  The  human  mind  is  so  fearfully 
and  wonderfully  made ;  is  open  and  amenable  to  such  a 
diversity  of  influences ;  the  mind  of  one  man  so  differs  from 
the  mind  of  another ;  the  influences  which  sway  the  mind  of 
one  man  are  so  different  from  the  influences  which  sway  the 
mind  of  another ;  and  the  moving  springs  of  mental  operation 
are  so  veiled  from  observation — that  it  is  impossible  to  know 
all  the  considerations  that  are  compulsive  upon  the  human 
will,  or  to  measure  exactly  the  precise  force  of  any  particular 
motive  in  determining  human  action.  It  results,  therefore, 
that  although  in  order  to  And  the  fact  of  undue  influence  in 
the  production  of  the  paper  in  controversy,  you  must  be 
satisfied  that  undue  influence  was  actually  exerted  over  the 
testator  in  the  testamentary  act ;  yet  to  the  finding  of  that 
fact  it  is  not  necessary  that  you  should  know  what  particular 
agencies  were  employed  to  overcome  the  free  will  of  the  tes- 
tator. And,  while  you  may  not*  find  the  fact  of  undue 
influence  upon  mere  suspicion  or  surmise,  yet  it  is  not  neces- 
sary that  you  be  able  to  lay  your  finger  on  any  particular  act 
of  undue  influence  exerted  over  the  testator.  It  is  enough 
if,  upon  all  the  evidence,  you  are  convinced  that  the  paper 
does  not  speak  the  true  and  voluntary  purpose  of  the  maker. 
To  recapitulate :  If  a  person  be  persuaded  by  appeals  to  his 
reason,  his  affection  or  his  sense  of  duty,  to  make  a  will  con- 
trary to  what  he  contemplated,  yet,  if  the  act  be  the  legiti- 
mate result  of  such  persuasion  acting  upon  his  untrammeled 
judgment,  it  is  not  an  unlawful  persuasion,  and  the  will  is  not 
the  effect  of  his  surrender  of  free  agency.  If,  however,  such 
a  persuasive  appeal  be  made  to  a  person  of  too  feeble  a  mind 
to  resist,  or  to  one  who,  from  physical  or  mental  weakness,  is 
incapable  of  withstanding  or  repelling  the  importunity,  such 
persuasion  or  importunity  would  be  undue  influence  ;  because 
it  ovei*powered  and  controlled  the  will  of  the  testator,  and 
his  act  became  but  the  expression  of  the  volition  of  another. 
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As  already  intimated  to  yoa,  gentlexneD,  it  is  not  necessary 
that  the  fact  of  undue  influence  be  proved  by  direct  evidence. 
Indeed,  as  you  must  perceive,  the  fact  in  its  very  nature  is  to 
be  inferred  rather  from  circumstances — from  the  surroundings 
of  the  testator,  the  character  of  the  will,  his  family  and  social 
relations,  the  condition  of  his  health  and  mind,  his  depend- 
ency upon  and  subjection  to  the  control  of  the  person  supposed 
to  have  wielded  the  influence,  the  opportunity  and  disposition 
of  that  person  to  wield  it,  and  the  acts  and  declarations  of 
such  person.  Each  case  must  be  determined  according  to  its 
own  peculiar  facts  and  circumstances,  having  in  view  the 
simple  principle  that  no  instrument  can  be  established  as  a 
will  unless  it  speak  the  free  and  voluntary  purpose  of  the 
testator.  If  it  be  the  will  of  another,  to  which  the  testator 
assented  from  mere  habit,  produced  by  prostration  of  body 
and  mind  and  a  sense  of  helpless  dependence,  then  it  is  not 
his  will,  and  should  be  rejected  as  the  product  of  undue 
influence. 

There  are  certain  facts  and  circumstances,  gentlemen, 
which  the  law  recognizes  as  indicative  of  the  presence  or 
.absence  of  undue  influence — as  evidence  of  undue  influence 
or  the  contrary — evidence  the  weight  of  which,  however,  you 
are  to  determine. 

On  the  one  hand,  if  the  instrument  express  the  known 
and  declared  purpose  of  the  testator,  the  presumption  is 
that  it  is  the  emanation  of  his  own  untrammeled  volition. 
But,  I  am  bound  to  say  to  you  that  here  is  no  evidence  that, 
prior  to  the  execution  of  the  instrument,  the  decedent  in- 
tended to  make  such  a  disposition  of  his  property  as  is  con- 
tained in  the  paper  before  you.  In  the  next  place,  if  the 
testamentary  dis[)Osition  runs  along  the  line  of  affection — is 
in  harmony  with  the  mental  inclination  of  the  testator — that 
is  a  circumstance  of  importance  to  identify  the  instrument  as 
an  authentic  expression  of  his  wish  and  purpose.  But,  I 
recall  no  evidence  in  the  case  indicating  such  an  indifference 
towards  the  contestant  on  the  part  of  the  testator,  as  would 
make  probable  the  small  and  precarious  provision  for  her 
support  contained  in  the  paper  before  yon.    The  provision 
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for  her  is  not  only  slight  in  relation  to  the  value  of  his 
estate,  but  may  be  altogether  illusory ;  for,  as  the  contestant 
is  to  enjoy  the  $1,000  a  year  only  until  she  reaches  the  age 
of  tweuty-five,  and  is  not  to  receive  it  at  all  before  the  deaili 
of  her  grandmother,  it  is  quite  obvious  that,  as  the  grand- 
mother may  not  die  until  after  the  contestant  has  arrived  at 
the  age  of  twenty-five,  she  may  never  receive  a  penny  of  the 
provision.  Now,  the  contestant  was  the  only  surviving 
representative  of  the  testator^s  name  and  blood — sole  daughter 
of  his  house  and  heart — and  this  is  all  the  provision  he  makes 
for  her.  It  may  be  that  this  was  precisely  the  provision  he 
intended  for  her,  and  that,  for  reasons  unknown  to  us  but 
satisfactory  to  himself,  he  purposely  chose  to  mock  her  with 
a  benefit  that  might  be  dead  sea  fruit  on  her  lips.  But, 
this  delusive  provision  for  his  granddaughter  may  have 
been  imposed  upon  the  testator,  contrary  to  his  will,  by  an 
alien  influence.  What  the  fact  is,  it  is  for  you  to  say  upon 
the  evidence.  Again,  the  fact,  if  it  be  such,  that  the  in- 
strument was  drawn  in  conformity  with  the  instructions  of 
the  testator,  and  that  he  subsequently  expressed  his  satis- 
faction with  it,  is  strong  evidence  in  disproof  of  undue  in- 
fluence. But,  you  are  to  consider  that  instructions  for  a  will 
may  be  the  dictate  of  the  undue  influence  which  presides 
over  its  execution,  and  that  the  same  undue  influence  may 
prompt  the  expression  of  satisfaction  with  the  instrument. 
Hence,  neither  prior  instructions  nor  subsequent  recognition 
are  incompatible  with  the  presence  and  prevalence  of  undue 
influence  in  the  concoction  of  the  paper.  The  draughtsman 
of  this  will  testified  that  he  got  his  instructions  from  the 
testator ;  but  what  those  instructions  were,  and  whether  the 
will  conforms  to  them,  he  did  not  tell  you.  Moreover,  you 
are  to  remember  that  the  draughtsman  was  engaged  by  the 
man  to  whom  the  undue  influence  is  imputed,  that  he  was 
present  when  the  instructions  were  given,  and  that  his  were 
the  hands  by  which  both  the  first  draught  and  the  perfected 
instrument  were  conveyed  to  the  testator.  And,  as  to  the 
testator^s  expression  of  satisfaction  with  the  instrument,  you 
will  recollect  tliat  that  too  was  in  the  presence  of  the  chief 
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beneficiary  and  the  man  ohai^d  with  the  undue  influence, 
and  in  their  presence  alone.  Recalling  these  and  all  other 
circumstances  bearing  on  the  fact,  it  is  for  you  to  measure 
the  weight  due  to  the  prior  instructions  and  subsequent 
recognition,  in  disproof  of  the  allegation  of  undue  influence. 

On  the  other  hand,  as  there  are  circumstances  which  the 
law  recognizes  as  indicating  the  absence  of  undue  influence, 
so  there  are  circumstances  which  the  law  recognizes  as  indi- 
cating the  presence  of  undue  influence  in  the  testamentary 
act. 

While  age  and  infirmity  are  not,  of  themselves,  evidence 
of  undueanfluence,  yet  the  physical  and  mental  weakness  of 
the  testator  at  the  time  of  the  testamentary  act  is  an  im- 
portant circumstance  for  your  consideration,  because  it  is  a 
fact  of  universal  observation  that  the  strength  of  the  will 
depends  largely  upon  the  bodily  condition,  and  we  know 
that  a  pressure  that  would  weigh  as  light  as  a  feather  upon 
a  robust  and  vigorous  constitution  might  be  irresistible  to  a 
mind  exhausted  by  sickness  and  suffering. 

As  a  consistency  between  declared  testamentary  intention 
and  the  provisions  of  a  will  affords  a  strong  presumption  that 
the  will  speaks  the  mind  of  the  testator,  so,  conversely,  a 
discrepancy  between  declared  intention  and  the  provisions 
of  the  will  raises  a  presumption,  more  or  less  strong,  that  the 
will  does  not  speak  the  mind  of  the  testator.  But  this  pre- 
sumption may  be  overcome  by  evidence  that  the  provisions 
of  the  will  are,  nevertheless,  the  dictate  of  the  independent 
volition  of  the  testator.  Now,  it  is  an  uncontroverted  fact 
that  by  a  previous  will  this  testator  had  made  liberal  pro- 
vision for  his  granddaughter — a  provision  which  contrasts 
glaringly  with  the  meagre  provision  in  the  paper  before  you. 
Ton  have  heard  the  explanation  given  for  the  proponents  of 
tins  change  in  the  testamentary  intention  of  the  decedent, 
and  it  is  for  you  to  say  whether  the  change  is  satisfactorily 
accounted  for — whether  the  change  authorizes  any  inference! 
of  undue  influence  in  the  procurement  of  the  paper  before 
you. 

If  the  testamentary  dispositions  be  unnatural  or  unjust. 
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that  circumstance  may  be  indicative  of  undue  influence.  It 
is  for  you  to  say  whether  the  dispositions  in  the  paper  before 
you  be  unnatural  and  unjust,  and  whether  they  authorize 
any  inference  of  undue  influence. 

Clandestinity  in  the  execution  of  a  will,  that  is,  exclusion 
of  heirs  from  any  knowledge  of  the  will  making,  may  be 
significant  of  some  sinister  interest  in  the  concoction  of  the 
will.  It  does  not  appear  that  the  contestant  ever  had  any 
intimation  of  the  preparation  of  this  paper ;  but  it  does 
appear  that  when  Zittel  came  to  read  it  to  the  testator  and 
the  chief  beneficiary  under  it,  the  doors  and  windows  were 
closed.  It  is  for  you  to  say  what,  if  any,  inference  of  undue 
influence  you  will  deduce  from  this  circumstance. 

The  fact  that  a  beneficiary  stands  in  a  confidential  rela- 
tion to  the  testator — much  more  if  the  beneficiary  have  any 
agency  in  making  the  will — may  be  evidence  of  undue  in- 
fluence. Mr.  Zittel  was  the  confidential  friend  and  constant 
companion  of  the  testator.  Mr.  Zittel,  though  not  a  legatee 
or  devisee  under  the  will,  is  an  executor,  and  an  executor 
whom  the  testator  expressly  exempts  from  security  for  the 
faithful  discharge  of  his  oificial  duties.  Mr.  Zittel  derives 
a  pecuniary  advantage  from  his  position  as  executor.  Now 
it  was  Mr.  Zittel  who  procured  Thuraton  to  draw  the  first 
will.  It  was  Zittel  who  procured  Mr.  Wright  to  draw  this 
will.  The  will  was  drawn  at  Mr.  ZittePs  house.  It  was 
drawn  by  a  lawyer,  who  had  had  professional  relations  with 
Mr.  Zittel,  and  whom  it  does  not  appear  that  the  testator 
knew.  Wright  gave  the  fii*st  draft  to  Zittel,  and  Zittel  took 
it  to  the  testator.  Wright  gave  the  perfected  draft  to  Zittel, 
and  Zittel  took  it  to  the  testator.  Zittel  was  present  when 
Wright  got  his  instructions  for  the  will  from  the  testator, 
but  he  says  he  did  not  hear  them.  Zittel  took  Van  Graas- 
beck  to  witness  the  will.  Zittel  got  Mills  to  be  co-executor 
of  the  will.  '  After  the  will  was  executed,  Zittel  took  it  and 
kept  it  until  the  death  of  the  testator.  For  about  thi'ee 
weeks  before  the  will  was  executed,  Zittel  was  talking  to 
the  testator  about  it.  Finally,  Zittel  suggested  a  provision 
in  the  will,  and  the  testator  adopted  it.     Such,  gentlemen, 
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was  the  active  agenoy  of  Mr.  Zittel  in  the  preparation  of  the 
paper  before  you.  And  yet  he  may  not  have  exerted  any 
undue  influence  upon  the  testator.  His  entire  connection 
with  the  transaction  may  have  been  due  to  the  promptings 
of  disinterested  friendship,  and  may  have  operated  within 
the  limits  of  legitimate  suggestion.  Or,  Mr.  Zittel  may  have 
brought  undue  influence  to  bear  upon  the  testator.  What 
the  fact  is,  it  is  for  you  to  say. 

The  priucipiil  beneficiary  of  the  will  is  the  testator's  widow. 
Dr.  Hawes  says  that  before  he  would  witness  the  will  he 
asked  the  testator  if  it  was  satisfactory  to  his  wife.  In 
response  to  an  inquiry  why  he  so  asked,  he  replied  that  it 
was  because  of  a  controversy  between  them.  Here,  then, 
was  a  controversy  between  the  testator  and  his  wife.  What 
was  that  controversy?  Did  the  wife  wish  the  testator  to 
abandon  some  testamentary  intention  that  he  entertained  ? 
And  if  so,  did  she  confine  her  solicitations  to  legitimate  per- 
suasion, or  did  she  pursue  her  purpose  within  the  region  of 
undue  influence?  That  the  testator  was  anxious  that  the 
will  should  satisfy  his  wife  is  plainly  apparent.  He  told  Dr. 
Hawes  that  he  had  read  the  will  to  her,  and  that  she  as- 
sented to  it.  When  the  will  was  read  by  Zittel  to  her  and 
the  testator  she  said  it  was  satisfactory.  It  was  natural  and 
proper  that  the  testator  should  desire  to  satisfy  his  wife,  and 
her  solicitude  about  the  will  and  his  desire  to  please  her  bj^ 
its  provisions  are  of  no  weight  against  the  validity  of  the 
will,  unless  out  of  them  came  some  effort  to  mould  the  will 
in  her  interest  which  amounted  to  undue  influence. 

It  is  my  duty  now,  gentlemen,  to  direct  your  attention  to  a 
piece  of  evidence  which,  according  as  you  may  view  it,  is  of 
great  or  of  no  importance  in  the  decision  of  the  case. 

The  contestant  prodiici'd  a  petition  for  the  revocation  of 
the  probate  of  tlie  will  signed  by  the  widow  of  the  testator. 
In  that  petition  she  declared,  under  oath,  that  the  testator 
was  incapable  of  making  a  will,  and  that  it  was  procured 
from  him  by  undue  influence.  Mrs.  Blair  knew  perfectly  well 
the  mental  condition  of  her  husband,  and  she  was  in  a  situa- 
tion to  be  cognizant  of  any  undue  influence  upon  him.     Her 
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representation  of  these  facts  was  clearly  and  essentially  against 
her  interest.  Now,  the  law  recognizes  declarations  against 
interest  as  a  cogent  species  of  evidence.  But  Mrs.  Blair 
denies  these  declarations.  She  says  the  paper  was  fraudu- 
lently imposed  upon  her ;  that  she  believed  she  was  signing  a 
petition  to  compel  the  executors  to  give  bond  for  their  faith- 
ful conduct ;  that  she  never  knowingly  made  the  declarations 
now  imputed  to  her.  If  her  story  be  true,  not  only  does  her 
signature  of  the  petition  weigh  nothing  against  the  will,  but, 
on  the  contrary,  it  tells  heavily  against  the  contestant,  for  the 
contestant  procured  the  notary  to  certify  this  alleged  fraud- 
ulent paper.  But  Mi*s.  Blair's  story  is  contradicted.  Mr. 
Wood,  the  lawyer  who  di'afted  the  petition,  swears  that  he 
drew  it  under  her  instructions ;  that  he  read  it  to  her  in  the 
presence  of  her  daughter-in-law  and  her  granddaughter ;  that 
he  explained  to  her  what  the  effect  of  the  proceeding  initiated 
by  the  petition  would  be  upon  her  interest  under  the  will ; 
that  he  left  the  petition  with  her,  and  that  it  was  returned  to 
him,  signed,  sworn  to  and  certified  by  the  notary.  The 
notary  testifies  that,  in  reply  to  inquiry  by  him,  Mrs.  Blair 
said  she  knew  the  contents  of  the  petition,  and  that  they  wera 
true.  Which  of  these  stdries  is  the  fact  ?  Gentlemen,  it  is 
for  you  to  say. 

The  witnesses  to  the  will  testify  that,  at  the  time  of  its 
execution,  the  testator  was  capable  of  making  a  will.  A  num- 
ber of  persons  who  had  known  the  testator  for  years,  and  who 
have  no  apparent  interest  to  falsify  the  fact,  testify  to  his 
mental  competency,  even  after  the  execution  of  the  will. 
On  the  contrary,  other  witnesses,  apparently  disuiterested, 
impugn  his  testamentary  capacity.  The  uncontroverted 
evidence  shows  him  to  have  been,  at  the  time  of  the  execution 
of  the  paper  before  you,  in  a  condition  of  mental  and  physical 
debility.  But,  mental  and  physical  debility  alone  does  not 
incapacitate  a  man  to  make  a  will.  To  be  incapable 
of  making  a  will,  a  man  must  be  in  a  condition  which 
disables  him  to  recollect  the  objects  of  his  bounty  and 
the  particulars  of  the  property  he  is  about  to  bequeath,  to 
grasp  the  provisions  of  the  paper  he  is  executing,  and  to  form 
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a  rational  judgment  of  the  transaction  in  which  be  is  engaged. 
Unless  the  testator  was  in  that  condition — unless  he  was  able 
to  recollect  the  object  of  his  bounty  and  tlie  particulars  of  his 
property,  to  understand  the  provisions  of  the  will,  and  to  ex- 
ercise a  rational  judgment  in  the  transaction,  he  was  not  of 
testamentary  capacity,  and  you  must  answer  no  to  the  second 
interrogatory.  If  he  was  in  that  condition — if  he  was  able  to 
recollect  the  objects  of  bis  bounty  and  the  particulars  of  bis 
property,  to  understand  the  provisions  of  the  will,  and  to 
exercise  a  rational  judgment  in  the  transaction — then  be  was 
of  testamentary  capacity,  and  your  answer  to  the  second  in- 
ten*ogatory  must  be  in  the  affirmative. 

Undue  influence  is  such  influence  as  suppresses  the  inde- 
pendent volition  of  a  testator — as  destroys  bis  free  agency — 
and  constrains  him  to  give  expression  to  the  will  of  another 
instead  of  his  own.  If,  upon  all  the  evidence,  you  believe 
that  the  paper  before  you  embodies  the  unconstmined  will  of 
the  testator — expresses  bis  own  voluntary  wish  and  purpose 
— you  must  answer  no  to  tbe  third  interrogatory.  But,  if, 
on  the  other  hand,  you  believe  that  the  paper  deos  not  de- 
clare the  free  and  unconstrained  desire  and  intention  of  the 
testator,  you  will  answer  that  interrogatory  in  the  affirmative. 

Gentlemen,  the  case  is  of  importance  not  only  to  the  par- 
ties in  litigation,  but  to  every  member  of  the  community ; 
because,  on  the  one  hand,  it  affects  the  right  of  a  man  to  dis- 
pose of  his  property  by  will  as  he  may  see  fit ;  and,  on  tlie 
other,  it  affects  the  interest  of  heirs  and  next  of  kin  that  they 
be  not  disappointed  in  their  just  expectations  by  an  irrational 
or  fraudulent  disinheritance.  Because  of  the  great  importance 
of  the  case,  I  beg,  f^nd  I  believe,  that  you  will  decide  it  with- 
out prejudice  or  partiality,  and  that  you  will  be  guided  to 
your  conclusion  by  no  other  motive  than  a  desire  to  do  justice 
according  to  the  law  and  the  evidence. 
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ABANDONMENT. 

See  Landlord  asb  Tbnaitt, 
3,  4,  8. 
Majbteb  ahd  Skbyaut,  8. 


ABATEMENT. 
See  Action. 


ACCEPTANCE. 

Bee  Bills  and  Notes,  3, 4. 
Landlobd  and  Ten  ani;  8. 


ACCIDENT. 

See  Neoligbncb. 
Bailways,  11-14. 


ACCOUNTING. 

See  Appeal,  13. 
Assignment. 

Assignment  fob  Bbnbfit 
of  Ckeditobs,  2. 


ACKNOWLEDGMENT. 

The  presumption,  in  the  absence  of 
evidence  as  to  the  time  of  delivery 
of  a  release  mider  seal,  that  it  was 
delivered  on  the  day  of  its  date,  is 
not  overcome  by  the  fact  that  the  ac- 
knowledgment annexed  to  it  was 
taken  on  a  subsequent  day,  where 
it  does  not  appear  that  the  person 
who  executed  it  had  possession  of 
it  when  he  made  such  acknowl- 
edgment.   Crager  v.  BeUf  450. 

ACTION. 

Defendant  havine  been  in  the  em- 
ploy of  plaintuh  as  book-keeper 


and  cashier,  it  being  his  duty  to 
receive  payment  of  money  and  turn 
it  over  to  them  and  enter  the  re- 
ceipt thereof  in  their  books,  they 
brought  an  action  against  him  for 
conversion  of  a  part  of  a  sum  of 
money  which  they  alleged  he  had 
received  for  them,  but  had  entered 
in  their  books  and  accounted  for 
part  only  thereof.  Held,  that  the 
pendency  of  sucli  action  was  not  a 
t>ar  to  another  action  by  them  to 
recover  from  him  another  payment 
subsequently  received  by  him,  as 
money  had  and  received  to  their 
use;  as  the  receipt  of  and  failure 
to  account  for  each  sum  constituted 
a  separate  cause  of  action,  although 
both  demands  arose  out  of  his  em- 
ployment.   Shook  V.  Lyoiij  420. 


See  Arbitbation. 
Brokers. 

Chattel  Mobtgagbb. 
Contracts,  3,  7-10. 
Damages. 
Foreclosubb. 
Insurance,  1. 
Judgment. 
Landlord  and   Tenant, 

1-6,  9,  12-15. 
Limitation  of  Actions. 
Master  and  Servant,  2, 

3,  5,  6,  8-10. 
Mechanic's LiBN,  2, 5,  7,  8. 
Negligence. 
Principal    and    Aqbnt, 

4-6. 
Bailwats. 
Beplevin. 
Sale,  2,  4,  6-^ 
Sheriffs. 
Slandbb. 


ADULTEBY. 


See  DivoBOB,  2-4, 
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AGBEEMiarrs. 

See  COHTBACTB. 


ALIMONT. 

1.  To  authorize  an  allowance  of  ali- 
mony pendente  litey  the  existence 
of  the  marital  relations  must  be 
shown  to  the  satisfaction  of  the 
court;  but  the  fact  need  Dot  be  es- 
tablished with  the  clearness  and 
conclusiveness  exacted  of  proof  as 
the  basis  of  a  final  adjudioation 
upon  the  rights  of  the  litigant 
parties.  And  if  a  marriage  in  fact 
De  shown  to  the  satisfaction  of  the 
court,  but  the  alleged  husband 
challenges  its  validity  because  of 
his  incapacity  to  contract  the  rela- 
tion, the  burden  is  upon  him  to 
defeat  the  prima  facte  case,  and  to 
establish  his  defense.  Vincent  v. 
Vincent^  634. 

2,  On  a  motion  by  plaintiif  in  an 
action  for  divorce  for  an  allowance 
of  alimony  durins  the  litigation, 
the  evidence  tended  to  establish 
that  defendant,  a  practicing  physi- 
cian, debauched  plaintiff,  then  a 
girl  of  seventeen  years  of  age,  while 
in  his  office  and  under  his  profes- 
sional care,  and  continued  an  illicit 
connection  with  her,  which  resulted 
in  her  pregnancv;  that  upon  her 
demanding,  in  fulfillment  of  his 
promise,  a  ceremonial  marriage, 
ne,  professing  to  be  an  unbeliever 
and  unwilling  to  enter  a  church, 
proposed  that  thev  should  live  to- 
gether, saying  to  her  that  she  was 
his  wife,  exactly  the  same  as  though 
married  by  a  minister;  that  she 
accepted  this  assurance  and  took 
up  her  residence  in  his  house  and 
lived  with  him  as  his  wife  nearly 
four  years,  during  which  time  they 
wjre  regarded  by  friends  and  ac- 
quaintances as  husband  and  wife, 
and  he  introduced  and  repre- 
sented her  as  his  wife;  and  that, 
some  montlis  after  the  date  on 
which  such  agreement  was  made, 
he  gave  her  a  wedding  ring  in- 
scribed with  their  initials  and  the 
said  date.  Held,  that  this  was 
sufficient,  for  the  purpose  of  such 
a  motion,  to  establish  the  fact 
of  marriage,  notwithstanding  the 
Intercourse  was  illicit  in  its  origin, 
and  defendant  denied  the  marriage ; 
his  testimony  being  unsupported, 


and  in  C3nflict  with  his  acts  and 
admissions,  while  that  of  plaintiff 
was  corroborated.    lb, 

3.  I>efendant*8  answer  in  the  action 
did  not  allece  a  former  marriage, 
but  his  affl&vit  on  such  motion 
contained  an  averment  tliat  he  **  is 
a  married  man  and  has  been  such 
for  many  years.*^  Heldy  that  this 
did  not  so  conclusively  show  the 
illegality  of  his  marriage  with 
plaintiff  as  to  defeat  the  motion, 
although  the  averment  was  not 
controverted  by  her  in  her  answer- 
ing affidavit  otherwise  than  by  her 
saying  she  did  not  believe  it.    lb. 


AMENDMENT. 
See  Appeal,  16. 

Jui>OMENT,  2,  3. 

PLBADiira,  3,  7. 


APPEAL. 

1.  On  appeal  from  an  order  refusing 
to  vacate  and  set  aside  an  attach- 
ment and  a  judgment  entered  in 
the  attachment  suit,  the  court  is 
not  limited,  in  its  inquiry  into  the 
validity  of  the  proceedings,  to  the 
Judgment  roll,  but  may  consider 
additional  papers.  Delmd  y. 
ScheoeUmd^  34. 

2.  In  an  action  for  damages  to  plaint- 
ifTs  property  from  the  construction, 
maintenance,  and  operation  of  an 
elevated  railroad  in  the  street  in 
front  thereof,  the  admission  of  evi- 
dence on  the  part  of  the  plaintiffs 
of  the  value  of  the  premises  with- 
out the  location  of  the  road,  is  not 
ground  of  reversal,  where  similar 
evidence  was  admitted  on  defend- 
ant's part.  Thompson  v.  Manhat- 
tan R.  Co.,  64. 

3.  Defendants  in  such  an  action  can- 
not object  to  the  refusal  of  the 
court  to  allow  evidence  of  the  de- 
cline in  rents  of  the  neighboring 
property,  where  evidence  of  the 
same  character  offered  by  plaintiff 
had  been  excluded  on  defendants* 
objection.  Mooney  v.  New  York 
£1.  B.  Co.,  145. 

4.  In  an  action  to  recover  possession 
of  chattels  mortgaged  to  plaintiff, 
consisting  of  a  horse  valued  at 
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$200  and  harness  valued  at  $50,  the 
evidence  as  to  value  was  uncon- 
tradicted, but  the  court  awarded 
Judgment  for  $40  only.  Held,  that 
the  court  on  appeal  could  not  ren- 
der judgment  for  the  full  value  of 
the  property,  but  must  reverse  the 
judgment  and  order  a  new  trial. 
Brockman  v.  Buell,  90. 

5.  The  Court  of  Common  Pleas,  on 
reversing  the  final  order  of  a  dis- 
trict court  in  summary  proceed- 
ings, has  power,  under  sections 
2200  and  ^21']  of  the  Code  of  Civil 
Procedure,  to  order  a  new  trial. 
JJoench  v.  Yung^  143. 

6.  No  appeal  lies  to  the  Court  of  Com- 
mon Pleas  from  an  order  of  the 
City  Court  of  New  York  either 
granting  or  denying  a  motion  for 
a  new  trial  upon  the  ground  of 
newly  discovered  evidence.  8mith 
V.  Pryor^  169. 

7.  Vo  appeal  lies  to  the  Court  of 
Common  Pleas  from  an  order  of 
the  City  Court  of  New  York  refus- 
ing a  new  trial  for  allied  misdirec- 
tion to  the  jury,  unless  an  excep- 
tion thereto  has  been  taken  upon 
the  trial.    lb. 

8.  A  deposit  of  $100  in  lieu  of  the 
undertaking  in  the  sum  of  $500  re- 
quired by  section  1320  of  the  Code 
of  Civil  Procedure  on  appeal  from 
the  City  Court,  is  inadequate,  as 
section  1306  requires  that  a  deposit 
in  lieu  of  an  undertaking  shall  be 
equal  to  the  amount  for  which  the 
undertaking  is  required  to  be  given ; 
but  in  such  case  opportunity  will 
be  given  appellant  to  perfect  the 
appeal.  Latie  v.  Uumbert,  ISO. 

9.  Uoon  an  objection  urged  by  ap- 
pellant to  the  exclusion,  when 
offered  in  evidence  by  him,  of  a 
written  contract  between  respon- 
dents and  a  third  party,  it  appeared 
tliat  the  clause  of  the  contract  re- 
lied on  by  appellant  was  read  in 
evidence,  on  the  cross-examination 
of  one  of  the  respondents,  and  he 
was  examined  in  regard  thereto, 
and  the  facts  were  thus  brought 
before  the  court  and  jury.  Held, 
that  the  exclusion  of  the  contract 
itself  was  not  injurious  to  appel- 
lant.    Claffy  V.  O'Brien,  204. 

10.  In    an   action    for    work    and 


materials,  the  answer  denied  that 
the  work  was  done  or  the  materials 
furnished  at  the  time  alleged  in 
the  complaint,  and  set  up  the 
statute  of  limitations.  Held,  that 
as  the  sale  and  delivery  of  the  goods, 
and  their  value,  as  well  as  the  value 
of  the  services  rendered,  were  there- 
by admitted,  permitting  plaint- 
iff, in  testifying  to  the  items  there- 
of, to  look  at  a  bill  which  he  had 
presented  to  defendant  years  be- 
fore and  which  he  testified  he  had 
made  witliin  a  month  after  the 
transaction,  even  if  error,  was  not 
injurious  to  defendant.  Coffey  v. 
LyonSf  207. 

11.  The  admission  of  such  bill  in 
evidence,  against  a  general  objec- 
tion to  it  as  incompetent,  imma- 
terial, and  irrelevant,  was  not  error, 
as  the  items  were  not  disputed,  and 
the  date  borne  by  the  paper  made 
it  material,  as  bearing  oiv  the 
statute  of  limitations,  to  establish 
when  tlie  work  was  done;  and  It 
was  competent  for  that  purpose. 
Ib» 

12.  A  written  contract  between  third 
parties,  offered  In  evidence  by  de- 
fendants, was  excluded,  but  one 
of  the  defendants  in  testifying  was 
allowed  to  refer  to  and  refresh  his 
memory  from  it,  and  plaintiff  sub- 
sequently withdrew  all  objections 
to  us  admission  and  an  opportuniiy 
to  introduce  it  in  evidence  was 
given  defendants,  which  they  re- 
fused. Held,  that  any  error  in 
originally  excluding  it  was  cured. 
Flanayan  v.  Mitchell,  223. 

13.  In  an  action  for  an  accounting, 
defendants  set  up  a  counterclaim. 
An  interlocutory  judgment  for 
plaintiff,  rendered  before  any  evi- 
dence had  been  given  in  r^;ard  to 
the  counterclaim,  contained  a 
clause  dismissing  the  counter- 
claim. Held,  on  affirming  the 
judgment  on  appeal,  that  such 
clause  should  be  stricken  from  it, 
and  defendants  be  allowed  to  liti- 
gate their  counterclaim  upon  the 
accounting.    Springer  v.  Bien,  275. 

14.  An  order  of  the  General  Term 
of  the  City  Court  of  New  York 
affirming  a  judgment  of  that  court 
is  not  an  **  actual  determination,*' 
from  which  an  appeal  may  be  taken 
to  this  court,  under  section  3191  of 
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the  Code  of  Civil  Procedure;  the 
appeal  lies  from  the  judgment  en- 
tered in  accordance  with  the  direc- 
tions of  the  order,  not  from  the 
order.  Whitfield  v.  Broadway  A 
8.  A.  R,  Co,,  2tiS. 

15.  At  the  trial  of  an  action  against 
a  railroad  company  for  damages  for 
the  death  of  a  person  killed  by  an 
accident  at  a  public  street  crossing 
of  defendant's  road,  alleged  to 
have  been  caused  by  neglect  on  the 
part  of  defendant's  servants  to  give 
proper  warning  of  an  approaching 
train,  flags,  alleged  to  be  similar  to 
those  used  by  defendant's  flagman 
at  the  time,  were  offered  by  defend- 
ant as  exliibits,  with  testimony 
relating  to  them.  Held,  that  their 
exclusion  was  not  error  such  as  to 
entitle  defendant  to  a  new  trial,  as 
the  flags  were  not  the  only  evidence 
available  to  defendant  for  the  pur- 
po^  for  which  they  were  offered. 
Quill  V.  New  York  CenU  A  JI.  B. 
B.  Co.,  3i:i, 

16.  Upon  trial  of  an  action  on  the 
pleadings,  the  sole  question  being 
the  sufficiency  of  a  defense  of  mis- 
Joinder  of  parties  plaintiff  set  up  by 
answer,  judgment  was  rendered  for 
plaintiffs.  Held,  on  appeal  there- 
from, tliat,  the  decision  beine  cor- 
rect, the  judgment  would  not  be  re- 
versed merely  to  enable  defendant 
to  ^  apply  to  the  court  below  for 
leave  to  amend,  as  on  trial  of  a 
demurrer;  no  request  therefor  hav- 
ing been  made  In  the  trial  court. 
Woarma  v.  Bauer,  ij^jii, 

17.  Where,  on  the  commencement 
of  an  action  in  a  district  court,  an 
attachment  1r  issued  against  de- 
fendant's property,  error  In  issuing 
the  attachment,  or  in  refusln^^  to 
set  It  aside  on  motion,  Is  not  ground 
for  reversal  of  a  judgment  for 
plaintiff  for  the  amount  sued  for 
with  Interest  and  costs,  not  includ- 
ing the  marshal's  fees  on  the  at- 
tachment. Schnat^ffer  v.  Catter- 
bury,  353. 

18.  An  order  of  the  General  Term 
of  the  City  Court  of  New  York 
aflKrming  an  order  denving  a  new 
trial  cannot  be  reversed  on  appeal 
to  the  Court  of  Common  Pleas  on 
the  ground  that  it  is  against  the 
weight  of  evidence.  Arnatein  v. 
JIaulenbeek,  38:2. 


19.  Error,  if  any,  in  exdnding  a  ques- 
tion to  a  witness  as  to  an  indoise- 
ment  of  a  jMCss-book,  is  curvd  by 
the  subsequeut  admission  of  the 
book  itself.    lb. 

ao.  Where  defect  of  parties  Is  not 
pleaded,  the  exclusion  of  evidence 
that  a  person  not  a  party  to  the 
action  was  a  partner  of  plaintiff  is 
not  error.    B>, 

21.  The  exclusion  of  evidence,  cor- 
rected, if  erroneous,  by  subsequent 
proof  of  the  fact,  is  not  ground  for 
leversaL    i&. 

22.  A  judgment  cannot  he  reversed 
on  the  ground  that  a  statement  of 
the  evidence  in  the  chaige  of  the 
court  below  was  incorrect,  when: 
no  request  for  a  correction  was 
made  by  appellant.    lb. 

23.  The  entry  of  Indgment  by  a 
plaintiff  on  a  veraict  in  his  favor, 
in  order  to  appeal  therefrom,  is  not 
such  an  adoption  of  the  verdict  as 
to  estop  the  plaintiff  from  object- 
ing to  it  for  inadequacy  of  the  dam- 
ages.   Smith  V.  Dittman,  427. 

24.  Under  sections  3060,  3067,  and 
3066,  subdivision  3,  costs  must  be 
awarded  to  the  respondent  upon 
afllrmlng  on  appeal  a  judgment  of 
a  district  court  of  the  City  of  New 
York  ;  the  provision  of  section 
82 1 3  gives  discretion  as  to  costs  only 
where  a  judgment  is  modified  or 
a  new  trial  ordered.  Ei^ler  v. 
Union  Tranter  A  S.  Co.,  456. 

See  CoNVRRSioM,  2. 
Damaobs. 
Gift. 

PLBADiira,  7.  ^^ 

Principal  axd  Aexar,  6* 
Kailwayb,  1,  21-dl. 

KSFEBENCBy   1. 

ARBITRATION. 

A  clause  in  a  building  contract  that 
**  should  any  dispute  arise"  respect- 
ing the  terms  of  the  contract  or 
value  of  extra  work,  etc..  the  same 
should  be  settled  by  arbitrators  to 
be  selected  by  the  owner  and  con- 
tractor, is  not  a  bar  to  an  action  for 
extra  work,  where  neither  party 
made  any  effort  to  submit  the  con- 
troversy to  arbitratton.  WiliiOMM 
V.  Shieide,  178. 
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ABBBST. 

See  SXTFPLEMXnVABT  Pboosxi>- 
IHG8,  2,  8. 


ASSIGNMENT. 

1.  In  1846,  y .  assigned  a  policy  of  in- 
surance on  his  life  to  M. ,  who  at  the 
same  time  agreed  that  the  proceeds, 
when  collected,  should  be  applied 
to  the  liquidation  of  any  liabilities 
of  y.  to  M.,  any  balance  remaining 
to  be  paid  to  v^s  legal  representa- 
tives. In  1851,  on  a  settlement 
between  them,  M.  abated  nearly 
one  half  of  the  amount  due  him 
and  accepted  payment  of  the  re- 
mainder and  gave  y.  a  discharge  in 
writing  '*of  all  demands  against 
him,**  nothing  beins  said  or  done 
in  regard  to  the  policy.  M.  con- 
tinued to  pay  the  premiums  until 
his  death,  in  '1878,  and  his  execu- 
tors paid  the  next  premium,  after 
which  the  premiums  were  defrayed 
by  the  earnings  of  the  policy  itself. 
During  this  time,  nothing  was 
shown  to  have  l>e)en  done  oy  y. 
concerning  the  pol  icy ;  and  in  nego- 
tiations between  him  and  M.*s  ex- 
ecutors in  regard  to  his  taking  it, 
nothing  was  said  about  it  being 
held  as  security  for  premiums. 
Heldy  that  in  tlie  absence  of  any 
evidence  of  a  change  in  the  original 
agreement,  it  must  be  presumed  to 
have  continued,  and  that,  after  the 
death  of  y.,  his  assignee  of  the 
policy  was  entitled  to  an  account- 
ing with  respect  to  It  from  M.*s 
executors.  Schacketfard  v.  Mit- 
ehill,  268. 

2.  On  such  accounting,  interest  on 
thd  x>ayments  ot  premiums  should 
not  be  computed  with  annual  rests, 
although  such  was  the  usage  and 
course  of  dealings  between  the  par- 
ties until  their  settlement  in  1851 ; 
there  having  been  no  mutual  ac- 
counts between  them  after  that 
time,  and  no  accounts  of  the 
advances  for  premiums  having  been 
rendered  on  that  basis.    76. 


ASSIGNMENT  FOR  BENEFIT  OF 
CBEDITORS. 


1.  Where,  by  a  lease,   the  rent   of 
the  demised  premises    is  payable 


monthly  in  adyance,  an  assignee 
for  the  benefit  of  creditors  of  the 
lessee  under  an  assignment  exe- 
cuted after  the  first  dav  of  a  month, 
who  hereafter  occupies  the  prem- 
ises in  carrying  on  the  business  of 
his  trust,  is  not  liable  for  the  rent 
of  such  month  or  any  part  of  it. 
Anderson  v.  Hcanilton,  18. 

2.  Where  the  necessity  for  the  em- 
ployment of  counsel  by  an  assignee 
for  benefit  of  creditors  arises  after 
he  has  filed  his  acootmt,  on  objec- 
tion by  a  creditor  to  the  account, 
leave  may  be  granted  to  him  to 
submit  to  the  court  at  special  term 
proof  by  affidavit  of  the  reasonable- 
ness of  the  counsel  fee  cluirged,  to 
which  affidavit  objecting  creditors 
should  be  permitted  to  reply.  Mat' 
ter  qf  Uttell,  S19, 

8.  Under  the  provisions  of  chapter 
503  of  Laws  of  18S7  that,  in  all  gen- 
eral assignments  for  benefit  of 
creditors,  any  preference  (other 
than  for  wages,  etc.),  shall  not  be 
valid  except  to  the  amount  of  one- 
third  in  vahie  of  the  assigned 
estate  left  after  deducting  such 
wages,  etc.,  and  costs,  etc.,  and 
should  said  one-third  of  the  assets 
be  insufficient  to  pay  in  full  the 
preferred  claims  to  which  they  were 
applicable,  the  said  assets  shall  be 
applied  to  the  i>ayment  of  the  same 
pro  ratay  where  different  classes  of 
preferences  are  created  by  an  assign- 
ment, the  whole  of  such  one-third 
of  the  net  assets  may  be  applied  to 
the  first  preferred  claim,  although 
insufficient  to  pay  such  claim  in 
full;  as  the  only  limitation  intended 
by  the  act  is  the  restriction  of  the 
quantity  of  the  debtor's  estate 
which  he  may  apply  to  claims  pre- 
ferred by  him.  Matter  qf  Bryee^ 
448. 

'  See  Factobs,  1,  2. 


ATTACHMENT. 

1.  Affidavits  by  defendant's  book- 
keeper and  others  that  d^endant 
had  left  the  state  and  his  business, 
without  leaving  any  one  in  charge, 
and  by  plaintiff  that  he  had  fre- 
quently inquired  at  defendant's 
place  of  business  and  was  informed 
that  defendant  did  not  intend 
to  return,  will  support  an  attach- 
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mentas  against  other  creditors  of 
defendant.  Deimel  y.  Scheveland, 
34. 

2.  On  appeal  from  an  order  refusing 
to  vacate  and  set  aside  an  attach- 
ment and  a  judgment  entered  in 
the  attachment  suit,  the  court  is 
not  limited,  in  its  inquiry  into  the 
yalidity  of  the  proceedings,  to  the 
Judgment  roll,  but  may  consider 
admtional  papers.    Ib» 

8^e  Appeal. 

ATTORNEY  AND  CLIENT. 

An  agreement  of  settlement  made  by 
the  attorneys  in  an  action,  with 
the  full  knowledge  and  consent  of 
the  parties,  is  binding asto  matters 
in  dispute,  not  embraced  in  the 
action,  which  are  included  in  such 
agreement.  CarsienB  v.  ScfunoU- 
holz,  26. 

See  Assignment  for  Benefit 
OF  Oreditobs,  2. 
Foreclosure,  3. 
Sheriffs,  2. 
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BAIL. 

1.  On  an  application  to  set  aside  a 
Judgment  on  a  forfeited  recogniz- 
ance, where  it  appears  that  the  ap- 
plicant is  entitled  to  the  relief 
asked,  he  will  be  allowed  an  order 
on  the  comptroller  directing  a 
repayment  of  the  amount  of  the 
recognizance,  but  not  of  the  costs 
of  entering  judgment ;  it  appear- 
ing that  the  money  was  paid  to  the 
comptroller,  though  he  produces  no 
certificate  to  that  effect  -from  the 
comptroller.    People  v.  Goltze^  62. 

2.  Judgment  on  a  forfeited  recogniz- 
ance will  be  set  aside,  where  the 
principal  appeared  on  the  return 
day,  though  after  forfeiture  of  bail, 
and  was  found  guilty  on  his  con- 
fession, and  paid  the  fine  imposed, 
and  the  x>eople  have  lost  no  rights 
and  all  costs  have  been  paid. 
People  ▼.  Madden^  63. 

8.  A  recognizance  in  the  smn  of 
$2,000,  entered  into  June  20th,  was 
declared  forfeited,  for  non-appear- 
ance of  the  principal,  and  execu- 


tion was  issued  thereon  July  26, 
and  subsequently  returned  wholly 
unsatisfied.  Held,  that  the  for- 
feiture would  not  be  remitted  on 
payment  of  twenty  per  cent,  of  the 
amount,  the  princiiMd  never  having 
been  produced,  both  because  the 
court  had  no  power  to  entertain  an 
application  for  a  compromise  of 
such  a  claim,  and  because  of  want 
of  merits  in  favor  of  petitioner,  the 
facts  showing  a  fraud  in  entering 
into  the  recognizance  or  in  subse- 
quently secreting  property.  People 
V.  Ri^ranOf  148. 

4.  A  judgment  entered  on  a  forfeited 

recognizance  cannot    be    vacated 

•  where  it  is  not  shown   that  the 

grincipal  has  either  surrendered 
imself  or  been  surrendered  by  his 
surety,  or  that  the  surety  has  made 
dillisent  efforts  to  secure  and  sur- 
render him  ;  nor  unless  the  certi- 
ficates of  the  district-attorney,  that 
the  people  have  lost  no  rights  Ir^ 
reason  of  the  failure  of  the  surety 
to  produce  the  principal,  and  of 
the  sheriff,  that  all  fees  and  charges 
have  been  paid,  are  presented. 
That  the  surety  had  no  notice  to 
produce  the  principal  on  the  day 
when  the  recognizance  was  for- 
feited cannot  avail;  a  party  under 
recognizance  may  be  called  on  any 
day  during  the  continuance  of  the 
court.    People  v.  KtaiZy  1^ 

BAILMENT. 

One  with  whom  a  carriage  has  been 
left  by  the  owner  to  be  repaired, 
being  at  most  a  bailee  for  hire, 
cannot  recover  for  injuries  thereto 
caused  by  negligence  of  a  third 
party.    BuddinY.  Fortunaio^  495. 


See  Pledge. 
Warehousemen. 

BENEVOLENT  ASSOCIATIONS. 

The  secretary  of  a  benevolent  society, 
although  not  authorized  by  its  con- 
stitution or  by-laws  to  accept  pay- 
ment of  dues  from  members,  nab- 
itually  received  such  dues,  which 
he  paid  over  to  the  society.  Heldj 
that  the  society  was  thereby 
estopped  to  deny  his  authority  to 
accept  dues  tendered  by  a  mem- 
ber, but  refused  by  him  on  the 
ground   of    want    of   authority  ; 
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and  that  snch  tender  was  legally 
equivalent  to  payment,  so  as 
to  render  the  society  liable  for 
the  benefit  payable  on  the  death 
of  such  member,  as  a  member 
** clear  in  the  books"  under  its 
by-laws ;  he  having  died  before 
any  subsequent  meeting  of  the 
society  or  its  directors  at  which 
the  dues  might  properly  have  been 
paid.  BoedtT^g  v.  6ons  qf  Moses^ 
417. 

BILLS  AND  NOTES. 

1.  A  note  made  by  a  limited  liability 
company  to  its  own  order  and  in- 
dorsed by  it,  and  presented  for  dis- 
count by  a  director  twenty  days 
from  its  date,  does  not  on  its  face 
suggest  that  it  is  accommodation 
paper,  not  that  it  Is  used  for  a  dis- 
honest purpose.  Chemical  Nat, 
Bank  v.  Colwellj  28. 

2.  It  is  no  defense  to  an  action 
against  an  indorser  of  a  promissory 
note  that  the  maker's  or  prior  in- 
dorser^ s  signature  is  a  forgery,  for 
he  impliedly  warrants  the  genuine- 
ness of  such  signature.  Arnaon  v. 
Abrahamson^  72. 

8.  An  order  on  defendants  for  the 
payment  of  a  sum  of  money  was 
accepted  by  them  by  writing  there- 
on ''Accepted,  payable  out  of  a 
specified  payment.  Held,  that 
this  was  a  conditional  acceptance, 
which  became  absolute  when  they 
received  the  payment  referred  to. 
Flanagan  v.  Mitchell^  223. 

4.  In  an  action  by  the  i>ayee  of  such 
order  against  the  acceptors,  the 
former  testified  that  he  took  the 
order  in  payment  for  work  done  on 
a  certain  building,  on  defendants' 
nromise  to  accept  it.  if  he  would  not 
nie  a  lien  on  the  building,  and  that 
in  reliance  thereon  he  forbore  to 
file  a  lien.  UeUI^  that  such  for- 
bearance was  a  sufficient  considera- 
tion to  bind  defendants,  although 
they  received  nothing  for  their  ac- 
ceptance,   lb. 

See  CoBPOBATiONS,  2. 

BONA  FIDE  PURCHASERS. 

See  Chattel  Mortoaoes,  5. 
36 


BONDS. 

See  Mechanic's  Lien,  7,  8. 
Shekiffb. 


BOUGHT  AND  SOLD  NOTES. 
See  Sai^b,  8. 


BREACH  OF  PROMISE  OF  MAR- 
RIAGE. 

Although,  in  an  action  for  breach 
of  promise  of  marriage,  evidence 
showing  defendant's  financial  con- 
.  dition  Is  material,  testimony  by 
plaintiff  to  declarations  by  defend- 
ant that  he  was  the  only  heir  of 
his  uncle,  who  would  leave  a  large 
estate  to  him,  and  that  she  heard 
that  he  was  a  very  rich  man,  is 
not  admissible.  Totten  v.  Bead, 
282. 


BROKERS. 

1.  A  real  estate  broker  cannot  main- 
tain an  action  against  the  pur- 
chaser he  obtained,  for  commissions 
alleged  to  have  been  lost  through 
the  fraud  and  deceit  of  such  pur- 
chaser in  representing  another  per- 
son as  the  procuring  cause,  to  whom 
the  owner  was  thereby  induced  to 
pay  such  commissions.  PlaintifTs 
right  of  action  against  the  owner 
is  in  no  way  lost  by  such  payment. 
Cohen  v.  HerehHeld,  06. 

2.  In  an  action  to  recover  broker's 
commissions  for  procuring  a  pur- 
chaser for  real  estate,  afiirmative 
proof  of  the  pecimiary  responsibil- 
ity of  the  proposed  purchaser  is 
not  necessary  to  entitle  plaintiff  to 
recover,  where  defendant  accepted 
such  purchaser.  Krahner  y.  Ileil- 
man,  132. 

3.  It  is  not  essentia],  *to  entitle  a  real 
estate  broker  to  commissions,  that 
he  should  have  procured  a  purchaser 
upon  the  precise  terms  named  by 

'  the  principal  at  the  time  of  employ- 
ment. If,  through  the  instrumen- 
tality of  the  broker,  the  buyer  and 
seller  meet  and  negotiations  are 
thus  opened  up  between  them, 
which,  continuing  without  with- 
drawal of  either  party  therefrom, 
culminate  in  a  sale,  though  for  a 


562 


INDEX. 


less  sum  than  originally  demanded 
and  upon  terms  deviating  from 
those  at  first  fixed  by  the  principal, 
the  broker  is  entitled  to  his  com- 
missions.   Levy  V.  Coogan^  187. 

4.  In  an  action  by  a  real  estate 
broker  to  recover  commissions,  the 
deed  from  defendant,  containing  an 
admission  of  the  receipt  of  a  cer- 
tain sum  as  the  purchase  price, 
is  competent  evidence  by  plaintiff 
to  prove  the  fact  of  sale,  and  the 
sum  at  which  made  and  the  amount 
of  plaintiff^ s  commissions.  The 
consideration  named  in  the  con- 
tract of  sale  l>etween  defendant  and 
the  purchaser  is  not  conclusive 
upon  plaintiff.    /&. 

6.  A  broker  holding  stock  as  partial 
security  for  a  debt,  with  the  right 
to  sell  it  at  any  time  to  protect  him- 
self, is  not  legally  obligated  to  sell 
and  realize  upon  it  before  bringing 
action  or  counterclaim ing  u()onthe 
debt,  where  the  debtor  has  not 
directed  a  sale.  Mattem  v.  Sage^ 
142. 

6.  Under  an  agreement  by  defendant 
to  pay  plaintiff  commissions  on 
«ales  by  plaintiff  of  defendant's 
^oods,  plaintiff  cannot  recover  com- 
missions on  sales  to  the  customers 
previously  procured  by  him  while 
in    defendant's    employ,    without 

Eroof  that  such  sales  were  made  by 
im.  The  fact  that  the  entries  in  de- 
fendant's books  of  the  sales  to  such 
customers  were  marked  with  plaint- 
iff's initials,  such  marks  being 
made  by  defendant's  bookkeepers 
for  their  convenience  in  making  up 
plaintiff's  accounts,  and  not  by  de- 
fendant's order,  is  not  sufficient 
proof  that  the  sales  were  made  by 
plaintiff.    O'NeiU  v.  Howe,  181. 

7.  Before  offering  at  public  auction 
a  lease  of  property  of  the  City  of 
New  York,  pursuant  to  law,  the 
comptroller  of  the  city,  having 
charge  of  the  matter,  desired  to 
obtain  a  reasonable  offer  of  an  up- 
set bid  for  the  lease.  Plaintiff,  a 
broker,  procured  several  persons  to 
make  such  offers,  among  them  de- 
fendant, who,  plaintiff  testified, 
agreed  to  pay  him  a  commission 
if  he  would  assist  in  obtaining 
the  property.  Plaintiff  negotiated 
with  the  comptroller  as  to  the 
price,  and  a  proposal  by  defendant 


was  finally  made  and  reduced  to 
writing,  to  take  the  lease  at  a  cer- 
tain rental,  provided  no  one  bid 
higher  at  tlie  auction,  and  that  de- 
fendant would  pay  brokerage;  and 
defendant  afterwards  became  the 
purchaser  at  the  auction  sale. 
Held,  that  the  written  proposal, 
with  plaintiff's  testimony,  if  be- 
lieved by  the  jury,  established  a 
sufficient  consideration  for  a  prom- 
ise by  defendant  to  pay  broker- 
age; and  that  a  verdict  finding 
such  a  contract  or  an  employment 
of  plaintiff  should  be  sustained, 
although  defendant  testified  that 
he  did  not  agree  to  pay  brokerage, 
and  that  the  clause  as  to  brokerage 
was  only  inserted  in  the  proposal 
to  save  the  city  from  any  claim 
therefor.    My  era  v.  Dean,  251. 

8.  Such  contract  was  not  void  as 
against  public  pohcy,  as  it  did  not 
appear  that  plaintiff  undertook  to 
keep  away  other  bidders,  or  that 
he  in  fact  did  so.    lb. 

See  CoNVKBSiON^  2. 
Discovery,  1-S. 
Salk,  5. 


BURDEN  OF  PROOF. 

See  Altmoky. 
EvioBXcs,  6. 


BY-LAWS. 
See  CoRPOBATiONB,  1, 6,  6b 


CARRIERS. 

1.  In  an  action  against  a  street  rail- 
road company  for  injuries  received 
in  attempting  to  enter  its  horso- 
car,  plaintiff  and  his  wife  testified 
that  he  had  signaled  to  the  driver 
and  the  car  had  come  to  a  full  stop, 
but  suddenly  started  as  he  was 
stepping  on  the  platform.,  throw- 
ing him  down  and  injuring  him. 
Other  witnesses  for  plaintiff  testi- 
fied that  the  car  had  not  stopped, 
but  had  slackened  its  sipeed  so  that 
any  person  could  enter  it  without 
risk.    Defendant's  witnesses  testi- 
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fled  that  it  had  neither  stopped  nor 
slackened  its  speed,  but  was  mov- 
ing at  an  ordinary  rate.  Ueld^ 
that  motions  to  dismiss  the  com- 
plaint and  to  direct  a  verdict  for 
defendant  were  property  denied; 
the  questions  of  defendant's  negli- 
gence and  plaintiffs  contributory, 
negligence  were  for  the  jury. 
SeUz  V.  Dry  Dock^  E.  B,,  A  B.  li, 
Co.,  264. 

2.  Attempting  to  get  on  the  rear 
platform  of  a  street  car,  after 
signalling  the  driver  to  stop,  and 
after  the  car  lias  slowed  up,  so  that 
it  is  reasonably  safe  to  do  so,  is 
not  negligence  contributing  to  an 
injury  received  in  so  doing,  caused 
by  a  sudden  starting  and  change  of 
motion  of  the  car.    lb. 


CASES  CRITICISED. 

Erkenbrach  v.  Erkenbraeh,  06  N.  Y. 
456,  reported  as  a  proceeding  in 
the  Supreme  Court;  stated  to  have 
arisen  in  the  Court  of  Common 
Pleas,  in 
Anderson  v.  CuUenj  15. 

Ford  V.  Union  Nat.  Bank,  13  Weekly 
Dig.  852,  as  to  liability  of  bank 
for  honoring  check  of  depositor 
against  account  kept  by  him  as 
agent;  stated  to  be  meagrely  re- 
ported, and  explained  in 
Gerard  v.  McCormick,  40,  45. 

Fritze  v.  Pultz,  2  Civ.  Pro.  Rep. 
142,  as  to  effect  of  irregularity  in 
attachment  proceedings  in  district 
court,  as  ground  for  reversal  of 
Judgment  on  appeal ;  explained  and 
disapproved  in 
Schnavffer  v.  Catterhury,  354. 

Herme  ▼.  Bemboto,  4  Taunt.  764,  as 
to  non-liability  of  tenant  at  will,  or 
from  year  to  year,  for  waste;  the 
English  rule  stated  not  to  have  been 
followed  in  New  York,  in 
Regan  v.  Luthy,  413. 

Lang  v.  Marks,  3  Civ.  Pro.  Rep.  287, 
as  to  effects  of  error  in  attachment 
proceedings  in  district  courts,  as 
ground  for  reversal  of  judgment  on 
appeal;  stated  to  have  been  dis- 
approved in  Rosenthal  v.  Grouse, 
7  Civ.  Pro.  Rep.  135,  in 
Schnauffer  v.  Catterbury,  854. 


CHATTEL  MORTGAGES. 

1.  A  chattel  mortgage  given  to  secure 
a  sum  of  money  payable  one  day 
after  its  date,  is  a  mortgage  payable 
on  demand,  and  the  commence- 
ment of  an  action  to  recover  pos- 
session of  the  mortgaged  property 
is  a  sufficient  demand.  Brockmau 
V.  Buell,  90. 

2.  In  an  action  to  recover  possession 
of  chattels  mortgaged  to  plaintiff, 
consisting  of  a  horse  valued  at  $200, 
and  harness  and  blankets  valued  at 
$50,  the  evidence  as  to  value  was 
uncontradicted,  but  the  court 
awarded  judgment  for  $40  only. 
Held,  that  the  conn  on  appeal 
could  not  render  judgment  for  the 
full  value  of  the  property,  but  must 
reverse  the  judgment,  and  order  a 
new  trial.    lb. 

3.  Defendant,  being  indebted  to 
plaintiff  for  rent,  executed  to  him 
a  chattel  mortgage  of  his  house- 
hold goods  on  the  demised  premises. 
Defendant  subsequently  abandoned 
the  premises  and  the  goods,  and 
plaintiff  took  possession  thereof. 
JBeld,  that  his  taking  possession 
and  caring  for  the  goods  did  not 
constitute  a  conversion  thereof,  or 
an  appropriation  of  them  in  satis- 
faction of  the  mortgage  debt. 
Lathers  v.  Bunt,  1:^5,  840. 

4.  A  mortgage  of  chattels,  given  at  the 
time  of  an  agreement  to  purchase 
them,  to  secure  payment  of  the 
price,  although  it  includes  articles 
not  in  existence,  but  to  be  after- 
wards manufactured  and  delivered 
by  the  mortgagee,  is  valid  and 
operative  between  the  parties,  and 
its  lien  attaches  to  such  articles  as 
are  delivered.  Deeley  v.  Ihoight, 
300. 

5.  G.,  having  agreed  to  procure  and 
furnish  to  D.,  one  of  the  defend- 
ants, certain  machinery,  obtained 
payment  therefor  in  full  from  D. 
by  representations  as  to  the  condi- 
tion of  the  machinery.  He  after- 
wards engaged  plaintiffs  to  man- 
ufacture a  portion  of  it,  and  gave 
them  his  note  and  a  chattel  mort- 
gage thereon  to  secure  payment  of 
the  price.  Plaintiffs  made  and 
delivered  such  portion  of  the  ma- 
chinery to  G.,  who  delivered  it  to 
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D.J  and  D.  and  the  other  defend- 
ants made  considerable  expendi- 
tures in  setting  it  up  In  their 
factory.  Piaintififs  did  not  file 
their  mortgage  for  more  than  a 
year  afterwaixls.  It  did  not  appear 
that  plaintiffs  knew  of  the  arrange- 
ment and  transactions  between  G. 
and  D.,  although  they  knew  that 
the  machinery  was  to  be  put  up  at 
defendant's  factory.  Ileldj  that 
defendants  were  not  subsequent 
purchasers  in  good  faith,  within 
the  meaning  of  the  statute  making 
chattel  mortgages  void  as  against 
subsequent  purchasers  and  mort- 
gagees in  good  faith,  unless  filed 
as  prescribed  therein  (Laws  1888 
c.  279  §  1);  and  that,  G.  having 
made  default  in  payment  of  the 
price,  plaintiffs,  having  demanded 
the  machinery  from  defendants, 
could  maintain  an  action  against 
them  for  unlawful  detention  there- 
of.   16. 

6.  At  a  sale  by  auction  of  personal 
property  under  a  power  in  a  mort- 
gage thereof,  defendant  became  the 
purchaser  on  a  bid  of  $:^25,  after 
other  bids,  up  to  $820,  had  been 
made.  It  did  not  appear  that  such 
bids  were  not  made  in  good  faith. 
The  real  value  of  the  property  was 
about  $400.  Held,  that  defendant 
could  not  object  to  the  fairness  of 
the  sale,  because  of  a  secret  agree- 
ment between  him  and  the  mort- 
gagee that  he  should  pay  $825  for 
the  property,  and  that  no  one  else 
should  get  it.  Gross  v.  Jancsok, 
346. 

7.  Defendant  refused  to  complete  the 
purchase,  and  told  the  mortgagee 
to  sell  the  property  to  some  one 
else,  and  was  thereupon  told  that 
he  would  be  held  liable  for  any  loss 
on  such  resale.  The  property  was 
then  readvertised  once,  and  sold 
without  further  notice  to  defend- 
ant. Held,  that  the  finding  of  a  jury 
that  defendant  had  reasonable  and 
proper  notice  of  the  lesale  would 
not  be  disturbed  on  appeal,  no 
fraud  or  bias  being  shown.    lb, 

8.  Where  a  mortgagor  of  chattels, 
after  default  in  payment  of  the 
mortgage  debt,  making  the  mort- 
gagee's title  and  right  to  immediate 
possession  absolute,  stores  the 
goods  with  a  warehousemen,  vrith- 
out  the  knowledge  or  assent  of  the 


mortgagee,  the  warehouseman  has 
no  lien  on  the  goods  for  his  storage 
charges  as  against  the  mortgagee. 
Baumann  v.  Post,  385;  Eittlerv. 
Union  Trawffer  d:  8.  Co.,  456. 

See  Repleviit. 

Wabehousemkh,  3-6. 

CITY  COURT  OP  NEW  YORK. 

A  six  days  summons  issued  in  an  at- 
tachment suit  in  the  city  court  of 
New  York,  instead  of  a  ten  days 
summons,  as  required  by  subdivis- 
ion 2  of  section  3165  of  the  Code  of 
Civil  Procedure  in  case  of  service  of 
the  summons  by  publication,  is  not 
an  absolute  nullity,  and  may  be 
amended,  under  section  723,  after 
publication  commenced,  and  after 
thirty  days  from  the  issue  of  the 
warrant,  thoush  the  summons  was 
not  issued  until  the  order  for  publi- 
cation was  made.  Deimel  v.  Scheve' 
land,  34. 

See  Appeal,  6,  7, 14, 18. 


COMMISSION. 

See  Depositions. 
Statutes. 


COMMISSIONa 

See  Brokers. 

Contracts,  4, 6,  7. 
Factors. 


COMPROMISE. 

An  agreement  of  settlement  made  by 
the  attorneys  in  an  action,  with  the 
full  knowledge  and  consent  of  the 
parties,  is  binding  as  to  matters  in 
dispute,  not  embraced  in  the  action, 
vrhich  are  included  in  such  agree- 
ment.   Carsiens  v.  •'  cfunalkolz,  26. 


CONTRACTS. 

1.  A  provision  in  a  contract  to  build 
a  house  that  the  work  shall  be  com- 
pleted by  a  certain  time  and  paid 
for  on  completion,  does  not  make 
time  of  the  essence  of  the  contract, 
and  is  waived  where  alterations 
are  made  in  the  plans  by  mutual 
assent,  or  where,  after  the  expi- 
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ration  of  the  time,  the  owner  noti- 
fies the  contractor  to  complete  the 
work.     Close  v.  Clark,  .91. 

2.  A  clause  in  a  building  contract 
that  *' should  any  dispute  arise" 
respecting  the  terms  of  the  con- 
tract or  value  of  extra  work,  etc.. 
the  same  should  be  settled  by  arbi- 
trators to  be  selected  by  the  owner 
and  contractor,  is  not  a  bar  to  an 
action  for  extra  work,  where 
neither  party  made  any  effort  to 
submit  the  controversy  to  arbitra- 
tion.    WilUouns  V.  Shields,  178. 

8.  The  provision  in  a  contract  for 
railroad  construction  that  the  work 
shall  be  executed  and  performed 
under  the  direction  of  the  chief  en- 
gineer or  his  assistants,  by  whose 
measurements  and  calculations  the 
quantities  and  amounts  of  the 
several  kinds  of  work  performed 
shall  be  determined,  does  not  pre- 
vent an  appeal  to  the  courts  In  case 
of  fraudulent  or  unjust  conduct  of 
the  engineer;  and  in  such  case 
testimony  of  other  experts  is  allow- 
able.   ByYon  v.  Bell,  198. 

4.  Defendant  agreed  with  plaintiff, 
that  if  the  latter  would  use  his 
influence  to  secure  for  defendant  a 
a  contract  with  one  D.  to  do  cer- 
tain work,  defendant  would  pay 
plaintiff  for  such  services  ten  per 
cent,  of  the  price  fixed  by  the  con- 
tract for  the  work.  Held,  that,  it 
appearing  that  plaintiff  rendered 
such  services,  he  was  entitled  to 
the  agreed  compensation  therefor, 
on  the  making  of  the  contract  be- 
tween defendant  and  D. ;  it  was  not 
material  whether  such  contract  was 
secured  through  the  infiuence  of 
plaintiff.  Hume  v.  Oeorge  C, 
FUnt  Co.,  860. 

5.  An  agreement  in  writing,  dated 
November  27th,  1888,  was  by  ito 
terms  **to  take  place  and  effect 
December  1st,  1888,  for  one  year." 
Helil,  that  it  was  not  within  the 
statute  of  frauds,  as  an  agreement 
which  by  its  terms  was  not  to  be 
X>erformed  within  one  vear  **  from 
the  making  thereof,*  and  was 
therefore  not  invalid,  although  not 
subscribed  by  the  parties  to  be 
charged  therewith.  Blake  v. 
Voight,  308. 

0.  Defendants,  having  agreed  to  pay 


plaintiff  commissions  on  consign- 
ments of  goods  to  them  for  sale 
**  influenced  "  by  him,  for  one  year, 
terminated  the  contract,  pursuant 
to  a  condition  therein,  before  the 
end  of  the  year.  Held,  that  plaint- 
iff was  entitled  to  commissions  on 
goods  consigned  and  received  be- 
fore such  termination  of  the  agree- 
ment, although  not  then  sold.    lb. 

7.  Defendants,  in  the  progress  of  the 
business,  had  paid  plaintiff  on  sep- 
arate consignments.  Held,  that, 
having  thus  treated  the  contract  as 
severable,  they  could  not  defeat 
his  action  for  other  commissions 
by  setting  up  that  the  contract 
was  entire.    lb. 

8.  The  facts  that  a  contract  was  macie 
by  one  of  the  parties  to  it  under  a 
name  containing  the  designation 
**dk  Co.,"  not  representing  an  actual 
partner,  and  that  such  party  carries 
on  business  under  that  name  in 
violation  of  section  363  of  the  Penal 
Code,  are  not  a  defense  to  an  action 
by  such  party  on  the  contract,  un- 
less credit  was  given  to  him  and 
reliance  placed  on  such  false  des- 
ignation.   BaiTon  V.  Yost,  441. 

0.  A  writing  purporting  to  express 
an  agreement  on  the  x>art  of  plaint- 
iff to  advertise  a  book  which  .de- 
fendants were  about  to  publish, 
and  stating  the  compensation  there- 
for, was  sl^ed  on  behalf  of  plaint- 
iff and  delivered  to  defendants  by 
plaintiff's  agent,  but  was  not  signed 
by  defendants  and  did  not  purport 
to  bind  them.  Held,  that,  in  an 
action  by  plaintiff  against  defend- 
ants for  breach  of  the  contract, 
parol  evidence  was  admissible  for 
plaintiff  to  prove  the  terms  of  the 
undertaking  of  defendants,  .upon 
the  faith  of  which  plaintiff  agreed 
as  in  the  writing  indicated.  Toed 
y.  Arata,  404. 

10.  Several  ^manufacturers  of  wire- 
doth  entiered  Into  an  agreement 
for  the  avowed  object  of  regulating 
the  price  of  that  commodity,  where- 
by they  constituted  themselves  an 
association,  and  engaged  not  to 
sell  at  less  than  certain  specified 
prices,  under  a  heavy  penalty,  the 
amount  of  which  was  deposited  by 
each  of  the  members,  to  be  for- 
feited upon  a  violation  by  such  ^ 
member  of  the  obligation,  and  to ' 
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be  divided  equally  among  the  other 
members,  such  violation  to  be  de- 
Lermined  and  forfeiture  declared  by 
the  association.  Held^  that  the 
agreement  was  void  as  against  pub- 
lic policy,  both  because  it  tended 
to  restrict  competition  in  trade 
and  to  arbitrarilv  enhance  the 
price  of  a  commodity  of  commerce, 
and  because  it  created  the  associa- 
tion a  tribunal  to  adjudicate  ui>on 
alleged  violations  of  its  own  rules 
and  to  decree  forfeitures  therefor, 
constituted  of  the  persons  who 
would  benefit  by  the  forfeiture; 
and  the  courts  would  not  aid  one  of 
the  members  to  reclaim  soeh  deposit 
so  declared  forfeited  and  divided 
among  the  others.  De  WiU  Wire- 
Cloth  Co,  V.  New  Jersey  Wire- 
Cloth  Co,^  529. 

See  Bbokebs,  7,  8. 

coiipobations,  1,  5. 
Damaoks,  2,  4. 
Evidence,  8. 
Injunction. 

L A NDLOBD  AND  TBNANT. 

Limitation  of  Actions,  1. 
Masteb  and  Servant. 
Mrchanic^s  Lien,  1»  2,  6. 
Negligence,  3. 
Partnership. 
Pleading,  8,  9. 

SA.LE,  7. 

Sunday. 
Warehousemen. 


CONVERSION. 

1.  Plaintiff  delivered  famitnre  to 
defendant  under  a  contract  to  make 
certain  repairs  thereto.  Held^  that 
after  waiting  a  reasonable  time  for 
such  repairs  to  be  made,  she  was  not 
bound,  as  a  condition  precedent  to 
a  demand,  to  tender  the  money  that 
would  have  become  due  if  defend  - 
ant  had  performed  his  contract; 
and  that  plaintiff  could  maintain 
an  action  for  conversion  against  de- 
fendant allying  no  superior  right 
to  possession.  Phillips  v.  McNab, 
150. 

2.  Plaintiff,  in  an  action  for  conver- 
sion of  the  proceeds  of  a  note, 
testified  that  defendant,  a  broker, 
had  sold  the  note  for  him,  and  re- 
ceived part  of  the  proceeds  in  cash, 
which  plaintiff  had  demanded,  and 
defendant  had  refused  to  pay  over. 
Defendant  gave  evidence  tending 


to  prove  payment  in  full,  and  that 
he  was  plaintiff's  banker,  and  had 
paid  out  the  proceeds  of  the  note 
on  checks  drawn  by  plaintiff;  and 
also  introduced  in  evidence  a  letter 
from  plaintiff  in  which  he  spoke  of 
keeping  an  account  with  defendant 
and  leaving  money  on  deposit  with 
him.  Held,  that  although  this 
went  far  to  corroborate  defendant, 
there  was  no  such  preponderance 
of  evidence  as  to  auUiorize  a  rever- 
sal of  a  judgment  on  a  verdict  for 
plaintiff.    Darrah  v.  Boys^  209. 

See  Landlord  and  Tenant, 
4,6. 

CORPORATIONS. 

1.  A  by-law  of  a  limited  liability 
company  providing  that  the  presi- 
dent shall  make,  sign,  and  execute 
all  contracts  in  the  name  of  the 
company,  makes  him  general  agent 
of  the  company,  'with  power  to 
transact  all  business  tliat  the 
comnany  could  lawfully  do,  and 
implies  the  power  to  make  such 
negotiable  paper  as  is  necessary  or 
convenient  in  the  business  of  the 
companv,  notwithstanding  another 
by-law  declares  that  all  notes  shall 
be  signed  by  the  treasurer;  the  by- 
laws oeing  contradictory  in  other 
particulars.  Chemical  Not  Bank 
V.  Colwelly  28. 

2.  A  note  made  by  a  limited  liability 
company  to  its  own  order  and  in- 
dorsed by  it,  and  presented  for  dis- 
count by  a  director  twenty  days 
from  its  date,  does  not  on  its  face 
suggest  that  it  is  accommodation 
paper,  nor  that  it  is  used  for  a  dis- 
honest purpose.    lb. 

3.  Defendant,  on  executing  an  assign- 
men  t  in  blank  of  all  his  stock  in  a 
limited  liability  company,  of  which 
he  was  director,  to  another  direc- 
tor, told  the  latter  that  he  severed 
all  his  connection  with  the  com- 
pany and  would  have  nothing  fur- 
ther to  do  with  it.  Held,  that  such 
declaration,  not  accompanied  with 
})ny  request  to  communicate  it  to 
the  board  of  directors,  was  not  a 
valid  resignation.    lb. 

4.  Before  the  transfer  of  defendant's 
stock  was  made  on  the  books  of  the 
company,  he  consented  to  retain 
five  shares,/ on  the  suggestion  that 
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it  would  be  bad  policy  for  him  to 
leave  the  company  entirely,  and  a 
.  new  certificate  for  such  five  shares 
was  issued  to  him.  Held^  tliat  he 
had  not  ceased  to  be  a  director 
under  the  requirements  of  section 
10  of  the  limited  liability  companies 
act  of  1875,  that  **  directors  shall 
be  stockholders  to  the  extent  of  at 
least  five  shares."    16. 

5.  Defendant  corporation  was  man- 
aged bv  three  trustees,  its  sole 
stockholders,  two  of  whom  were 
president  and  treasurer  respective- 
ly. A  by-law  provided  that  all 
contracts  involving  a  liability  of 
the  corporation  for  $500  or  more 
must  be  in  writing,  executed  by 
both  president  and  treasurer,  and 
attested  by  the  seal  of  the  company. 
Held^  that  no  recovery  could  be  had 
on  a  written  lease  to  it  of  premises 
for  eight  months  at  an  annual 
rental  of  $900  payable  monthly  in 
advance,  which  was  signed  by  the 
president  only,  and  was  not  under 
seal,  and  which  the  treasurer  ex- 
pressly refused  to  sign,  where  the 
premises  were  never  occupied. 
Bohm  V.  V,  Loewer^s  Oambrinus 
Brewery  Co.,  80. 

6,  A^  certificate  of  incorporation  was 
duly  issued  to  residents  of  New 
York,  under  the  statutes  of  West 
Virginia,  which  provided  that, 
from  the  date  of  such  a  certificate, 
the  corporators  named  shall  **  be  a 
corporation  by  the  name  and  for 
the  purposes  and  business  therein 
specified.**  The  business  specified 
was  thereafter  conducted  by  them 
in  the  usual  methods.  Held,  that 
subsequent  irregularities  of  action 
and  failure  to  comply  with  require- 
ments of  statutes  of  West  Virginia, 
especially  with  a  provision  that 
every  director  must  be  a  resident 
of  that  state,  unless  otherwise  pro- 
vided by  a  by-law,  no  such  by-law 
being  shown,  did  not  render  the 
incorporation  nugatory,  so  that  the 
stockholders  might  be  treated  as 
partners  and  as  such  liable  for  per- 
sonal injuries  caused  in  the  prose- 
cution of  the  business  of  the  com- 
pany.   Demarest  v.  Flack,  837. 

See  Dtbcotkrt. 
Payment. 
Sals,  5. 


COSTS. 

1.  An  action  commenced  in  a  district 
court  and  removed  to  the  Court  of 
Common  Pleas  is  not  an  action 
*^ brought'*  in  a  coiut  of  record, 
within  the  meaning  of  section  8268 
of  the  Code  of  Civil  Procedure, 
allowing  defendant  to  require  se- 
curity for  costs  from  a  non-resident 
plalntiif.    Uamee  v.  Judd,  110. 

2.  But  while  defendant  cannot  re- 
quire security  for  costs,  the  court 
may  reauire  it,  under  section  889  of 
the  Code,  as  a  condition  of  allow- 
ing plaintiff  a  commission  to  take 
testimony  abroad ;  and  such  a  con- 
dition Is  reasonable  where  plaintiffs 
have  delayed  their  application  with- 
out apparent  cause,  and  their  re- 
covery is  doubtf  uL    lb, 

3.  Under  sections  SOfiO,  SOfH,  and 
:*0<M>.  subdivision  8,  costs  must  be 
awarded  to  the  respondent  upon 
aflirming  on  appeal  a  judgment  of 
a  district  court  In  the  City  of  New 
York;  the  provision  of  section 
.->218  gives  discretion  as  to  costs  only 
where  a  judgment  is  modified  or 
a  new  trial  ordered.  EUler  t. 
Union  Transfer  db  8,  Co.,  466. 

See  Appeal,  8. 

FOBBCLOSUBB,  4. 

COUNTERCLAIM. 
See  Appeal,  18. 


D 


DAMAGES. 

1.  In  an  action  for  personal  injuries 
to  plaintiff,  shown  to  have  been  of 
the  most  serious  character,  entail- 
ing confinement  to  the  house  and 
to  his  bed  for  a  long  period,  great 
suffering  of  body  and  anxiety  of 
mind,  expensive  sui^ical  treat- 
ment, besides  ordinary  attendance 
of  physicians,  and  the  amputation 
of  a  large  portion  of  one  of  his  feet, 
the  jury  found  a  verdict  for  plaint- 

.  iff  for  $11,000.  Held,  that  the 
judgment  thereon  should  not  be 
reversed,  simply  because  plaintiff 
was  advanced  in  years.  Jftrdan  v. 
New  York  d  H.  R.  Co.,  180. 
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2.  A  boiler  company,  having  con- 
tracted to  deliver  certain  boilers  at 
a  fixed  time,  ordered  of  defendant 
tubes  to  be  used  in  making  the 
boilers,  and  plaintiff,  with  knowl- 
edge of  the  circumstances,  con- 
tracted with  defendant  to  weld 
heads  on  the  tubes.  Plaintiff 
** sweated'*  in  the  heads,  mstead 
of  welding  them,  and  defendant,  in 
consequence,  to  prevent  a  breach  of 
its  contract,  was  compelled  to  de- 
liver the  boilers  without  the  tubes, 
plugging  up  the  holes  in  which  the 
tubes  were  to  be  inserted,  and  to 
procure  other  tubes  and  insert  them 
at  such  times  as  they  could  when 
the  boilers  were  not  in  use.  Held, 
that  the  extra  expenses  thereby  in- 
curred by  defendant  were  the  natur- 
al consequences  of  plaintiff's  breach 
of  contract,  and  were  properly  al- 
lowed as  damages  therefor.  Eagle 
Tube  Co.  V.  Edujard  Barr  Co.,  212. 

8.  In  an  action  for  personal  injuries, 
the  amount  of  the  bills  paid  by 
plaintiff  for  services  of  physicians 
on  account  of  his  injuries  is  ad- 
missible in  evidence  without  proof 
of  the  value  of  the  serv ices.  Morse- 
mami  v.  Matihattan  R»  Co.,  249. 

4.  A  lease  contained  a  covenant  by 
the  l^sor  to  furnish  the  lessee  with 
**  six-horse  steam  power  and  live 
steam  daily  as  required,*'  for  the 
business  of  book-binding,  to  be 
carried  on  by  the  lessee  on  the  de- 
mised premises,  field,  that  the 
the  lessee  could  not  recover  there- 
on, as  damages  by  reason  of  insuf- 
ficiency in  the  supply  of  steam,  the 
value  of  materials  rendered  worth- 
less by  using  his  stamping-machines 
when  the  steam  supply  was  inade- 
quate ;  nor  the  amount  of  wages 
paid  to  employes  when  forced  to 
remain  idle  for  the  same  reason; 
it  not  appearing  that  he  made  anv 
effort  to  supply  the  steam  himself, 
or  that  he  was  prevented  from  fill- 
ing any  contracts  for  book-binding. 
liusaell  V.  Giblin,  25S. 

5.  In  an  action  for  personal  injuries, 
it  appeared  that  plaintiff  had  been 

Erevented  thereby  from  pursuing 
is  ordinary  occupation  for  several 
weeks,  but  there  was  no  evidence 
of  the  value  of  h i s  earn  ings.  Held, 
that  as  he  was  entitled  neverthe- 
less to  nominal  damages  therefor, 
it  was  not  error  to  iustuuct  the 


jury  that  they  might  take  Into  oon- 
sideration  his  loss  of  earnings; 
there  being  no  specific  request  for 
an  instruction  that  the  recovery 
therefor  should  be  limited  to  nom- 
inal damages.  Seitz  v.  Dry  Dock, 
E.  li.  A  B.  R.  Co.,  2G4. 

6.  In  an  action  for  personal  injuries 
to  plaintiff,  a  woman,  from  being 
struck  on  the  head  by  a  bale  of 
cloth,  by  reason  of  negligence  on 
the  part  of  defendants,  tlie  evidence 
was  that  the  blow  liad  caused  great 
pain  and  marked  prostration,  con- 
tinuing to  the  time  of  the  trial, 
more  than  three  years  after  the  in- 
jury, so  tliat  during  that  time 
plaintiff  had  suffered  incessant  and 
excruciating  pain,  and  had  been 
unable  to  rise  from  a  recumbent 
position,  and  was  not  able  to  sit 
up,  and  had  lost  much  flesh  and 
become  very  weak;  that  her  in- 
juries were  permanent,  and  it  was 
reasonably  certain  that  her  condi- 
tion would  not  improve;  that,  at 
the  time  of  the  injury,  she  was  20 
years  of  age  and  in  good  health; 
that  her  expenses  on  account  of 
the  injurv  amounted  to  about 
$-!,000,  and  her  loss  of  earnings  to 
%\  a  week.  The  jury  found  a  ver- 
dict for  plaintiff  for  $1,000.  Held, 
that  it  should  be  set  aside  as  isade- 
quate.    Smith  t.  ViiUnan,  427. 

See  Appeal,  23. 

Landlobd  and  Tenant, 

12, 18. 
Railways. 


DEATH. 

See  Evidence,  8. 
Partnership,  2. 
Railways,  9,  11. 


DECEIT. 

See  Brokers,  1. 
Pleading,  3. 


DEEDS. 

See  Acknowledgment. 
Brokers,  4. 
Railways,  18. 
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DEFAULT. 
Bee  DiSTBiCT  Coubt,  2,  8. 

DELIVERY. 

See  ACKNOWLKDOMKHT. 


DEMAKD. 

iSee  Chattel  Mobtgaoes,  1. 
CoinrEBsioK,  1. 

DEPOSITIONS. 

In  a  case  removed  from  a  district 
Court  to  tlie  Court  of  Common 
Pleas,  Willie  defendant  cannot 
require  security  for  costs  from 
a  non  resident  plaintiff,  the  court 
may  require  it,  under  section 
889  of  the  Code  of  Civil  Pro 
ceedure,  as  a  condition  of  allow- 
ing plaintiff  a  commission  to 
take  testimony  abroad  ;  and  such 
a  condition  Is  reasonable  where 
plaintiffs  have  delayed  their  ai>- 
plication  without  apparent  cause, 
and  their  recovery  is  doubtful. 
Homes  y.  Judd^  110. 

See  Statutes,  1. 

DISCOVERY. 

1.  In  an  action  to  recover  margins 
paid  defendant  corporation  as  a 
broker  in  transactions  in  oil,  plain- 
tiff alleging  that  no  purchases  or 
sales  were  5i  fact  made,  where  the 
relation  between  the  parties  is  that 
of  principal  and  agent,  defendant 
doing  the  business  on  commission, 
plaintiff  will  be  allowed  an  order 
for  the  examination  of  defendant's 
officers  and  an  inspection  of  its 
books  before  trial  Plaintiff  is 
entitled  to  know  whether  or  not 
the  transaction  claimed  by  his 
a^ent  in  fact  took  place.  Talbot 
V.  Doran  ds  Wright  Co,,  174. 

2.  Where,  in  such  case,  it  is  sought 
to  examine  the  principal  officers  of 
the  corporation,  plaintiff  need  not 
allege  that  such  officers  have 
knowledge  of  the  corooration's 
transactions ;  that  will  be  pre- 
stmied.    lb. 

3.  If  the  books  of  the  corporation  are 
necessary  to  enable  the  officers  of 


the  corporation  to  testify  as  to 
plaintiff^ s  account,  their  produc- 
tion will  be  compelled.    lb. 

4.  In  an  action  against  an  insurance 
company,  on  an  alleged  contract 
by  it  to  pay  plaintiff  commissions 
on  premiums  on  policies  of  in- 
surance procured  by  him  while 
formerly  an  agent  of  defendant,  on 
application  by  him  for  a  discovery 
and  inspection  of  defendant's 
books,  it  appeared  that  such  dis- 
covery was  sought  only  to  enable 
him  to  prove  the  amount  of  his 
damages ;  that  he  had  himself 
kept  books  of  his  agency;  and  that 
defendant  liad  offered  to  give  him 
a  statement  of  the  facts  desired  as 
to  any  policy  actually  procured  by 
him.  If  he  would  furnish  the  name 
of  the  insured;  and  the  good  faith 
of  the  application  was  seriously 
questioned,  and  was  not  satisfac- 
torily shown.  Held,  that  the  ap- 
plication should  be  denied.  Perls 
v.  Metropolitan  Life  Ins,  Co.,  255. 


DISMISSAL  OF  COMPLAINT. 

See  Cabbiebs. 

Municipal  Cobpobations, 
2. 

Negliqence,  9. 
Railways,  32. 
Slaxdeb. 


DISTRICT  COURT. 

1.  An  action  commenced  in  a  dis- 
trict court  and  removed  to  tiie 
court  of  Common  Picas  is  not  an 
action  "brought"  in  a  court  of 
record,  within  the  meaning  of 
section  3268  of  the  Code  of  Civil 
Procedure,  allowing  defendant  to 
require  securitv  for  costs  from  a 
non-resident  plaintiff.  Uamea  v. 
Judd^  110. 

2.  In  an  action  in  a  district  court  an 
adjournment  was  taken  in  order  to 
allow  defendant  to  produce  his  sure- 
ties to  Justify  on  an  undertaking  of- 
fered for  a  removal  of  the  cause,  but 
he  failed  to  appear  on  the  adjourned 
day,  and  his  default  was  taken. 
Subsequently  the  default  was  va- 
cated and  defendant  permitted  to 
defend  on  depositing  the  amount 
of  plaintiff's  claim  and  costs  with 
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the  court  and  signing  a  stipulation 
to  tliat  effect,  and  the  case  was 
thereafter  adjourned  several  times. 
Held,  that  defendant  by  his  stipu- 
lation and  the  subsequent  proceed- 
ings waived  his  right  to  a  removal. 
Krahner  v.  Hiebnany  li>2. 

3.  After  entry  of  a  judgment  in  a 
district  court  by  default,  defend- 
ant moved  to  set  it  aside  on  the 
ground  that  the  summons  had  not 
been  served  on  him.  Held,  that 
plaintiff,  having  given  the  proof 
of  personal  service,  on  which  the 
judgment  was  entered,  was  es- 
topped to  object  to  the  jurisdiction 
of  the  justice  to  set  aside  the  judg- 
ment, under  section  1367  of  the 
Consolidation  Act  (Laws  1882  c. 
410),  providing  that  a  justice  may, 
on  motion,  set  aside  any  default 
made  in  any  action  tried  before  or 
by  liim ;  and  that  the  inquest 
taken  on  such  proof  was  a  trial, 
within  the  meaning  of  that  pro- 
vision.   Edel  V.  McCon€f  216. 

See  Appeal,  17,  24. 
Costs,  1. 


DIVORCK 

1.  A  husband  is  not  liable  for  neces- 
saries furnished  his  wife  after  she 
has  obtained  a  limited  divorce, 
though  the  decree  does  not  award 
her  alimony ;  especially  where  the 
person  furnishing  the  necessaries 
had  knowledge  of  the  proceedings 
for  divorce,  and  did  not  give  credit 
to  the  husband.  Anderson  v. 
Cullen,  15. 

2.  Under  the  amendment  of  1887  to 
section  &jl  of  the  Code  of  Civil 
Procedure,  making  a  party  to  an 
action  for  divorce,  charged  with 
the  commission  of  adultery,  com- 

Eetent  as  a  witness  on  his  own 
ehalf  to  disprove  the  charge,  such 
a  party  is  not  limited  to  a  bare 
denial,  but  may  testify  to  any  facts 
or  circumstances  tending  to.  dis- 
prove the  facts  and  circumstances 
advanced  to  support  the  charge,  or 
to  avoid  the  inferences  to  be  drawn 
therefrom.  Steffens  v.  Steffena, 
863. 

3.  Since  that  amendment,  the  force  of 
the  reason  requiring  corroboration 


of  the  alleged  paramour's  testimcmy 
has  been  considerably  weakened, 
and  the  sulliciency  of  such  testi- 
mony must  now  depend  mainly 
upon  the  degree  of  credibility  a 
judge  or  jury  sees  fit  to  attach  to  it. 
lb, 

4.  In  an  action  against  a  wife  for 
divorce  on  the  eround  of  her  adul- 
tery, the  alleged  paramour  testified 
to  sexual  intercourse  with  her  in 
open  fields  in  the  night  time.  This 
was  denied  by  her.  There  was  no 
testimony  that  they  were  seen,  at 
or  about  the  times  stated  by  him, 
in  or  near  the  fields  mentioned, 
nor  was  there  proof  of  any  amorous 
conduct  between  them,  or  of  a 
criminal  attachment  on  her  part 
for  him,  as  her  conduct  with  him, 
shown  by  the  evidence,  althoogh 
it  might  appear  suspicious  and  im- 
proper, was  capable  of  an  innocent 
Interpretation ;  evidence,  also, 
offered  by  way  of  corroboration,  as 
showing  undue  familiarities  by  her 
with  others,  tended  only  to  show 
indiscreet  acts  by  her,  not  amount- 
ing to  proof  of  criminality,  or  rested 
solely  on  surmises  of  her  servants, 
or  on  their  testimony  to  admissions 
by  her  to  them  of  attachment  for 
another, which  she  denied;  and  the 
testimcmv  of  the  paramour  was  in 
itself  full  of  improbabilities,  and 
the  referee,  in  finding  for  defend- 
ant, placed  his  disbelief  thereof  not 
only  on  its  inherent  improbability, 
but  on  the  manner  and  conduct  of 
the  witness  while  under  examina- 
tion. Held,  that  such  finding 
should  be  sustained.    26. 

See  AuMoirr. 

E 

EASEMENTS. 

See  Railwats,1-10,  17-92. 


ESTOPPEL. 

A  judgment  for  plaintiff  in  an  action 
to  recover  for  goods  sold  for  a 
liquor  store,  will  not  be  reversed 
where  there  is  evidence  that  de- 
fendants owned  the  saloon,  and 
after  their  alleged  sale  to  another 
permitted  .their  firm  name  to  be 
continued 'without  any  indication 
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of  change   of   ownenhipi     Iheher 
V.  Connolly^  106. 


EVIDENCE. 

1.  The  payment  by  a  sheriff  of  a  fee 
to  his  counsel  for  defending  an 
action  creates  a  legal  presumption, 
in  a  subsequent  action  by  the 
sheriff  against  his  indemnitors, 
that  it  was  a  fair  and  reasonable 
charge,  which  is  conclusive  unless 
defendants  allege  and  prove  that  it 
is  unreasonable.  Grant  y.  Tefft^ 
49. 

2.  In  an  action,  tried  before  a  referee, 
for  the  conversion  of  a  horse, 
levied  upon  and  sold  by  defend- 
ants as  the  property  of  plaintiff's 
husband,  who  used  it  in  his  busi- 
ness, testimony  by  plaintiff^  s  attor- 
ney that  he  lent  plaintiff  money 
upon  her  statement  that  she  needed 
it  for  the  payment  for  a  horse,  is 
not  admissible.  Schwab  v.  Ilein- 
del,  164. 

8.  The  provision  of  section  830  of 
the  Code  of  Civil  Procedure  that, 
where  a  party  has  died  since  the 
trial  of  an  action,  his  testimony  at 
**  the  former  triar'  may  be  given 
in  evidence  at  a  new  trial,  applies 
to  testimony  at  any  former  trial, 
and  not  merely  that  taken  at  the 
last  preceding  trial,  where  there 
have  been  more  than  one.  KoeMer 
Y.  Scheider,  *2:«5. 


4.  In  an  action  for  personal  injur- 
ies, the  amount  of  Uie  bills  paid  by 
plaintiff  for  services  of  physicians 
on  account  of  his  injuries  is  admis- 
sible in  evidence  without  proof  of 
the  value  of  the  services.  Horse- 
mann  v.  Manhattan  R.  Co.,  249. 

5.  Although  letters  written  by  one 
person  are  not  admissible  to  prove 
nis  agency  for  another,  they  may 
be  competent  against  the  latter  as 
part  of  the  res  gestcBy  where  they 
relate  to  the  matter  in  controversy, 
and  the  agency  is  otherwise  proved. 
Lathers  v.  Hunt,  349. 

6.  Defendant  was  employed  by  plaint- 
iffs as  bookkeeper  and  cashier. 
It  being  his  duty  to  receiYe  pay- 
ment of  money  and  turn  it  over 
to  them  and  enter  the  receipt 
thereof  in  their  books.   In  an  action 


by  them  against  him  for  the  amount 
of  such  a  payment  received  by  him 
and  alleged  not  to  have  been  paid 
over,  he  admitted  that  he  had  re- 
ceived the  money,  and  that  no 
entry  thereof  had  been  made  in 
their  books.  Held,  that  this  was 
sutticieut,  even  as  against  the  pre- 
sumption of  ills  innocence,  to  cast 
on  him  the  burden  of  proving  that 
the  money  actually  came  to  the  pos- 
session or  custody  of  plaintiffs. 
Shook  V.  Lyon,  420. 


7.  In  an  action  for  i>ersonal  injuries 
to  plaintiff  by  defendants'  negli- 
gence, exclamations  of  pain  by 
plaintiff,  immediately  after  the  in- 
jury, are  admissible  in  evidence. 
Smith  V.  DitUtian,  427. 


8.  A  writing  signed  by  one  only  of 
the  parties  to  an  agreement,  and 
purporting  to  contain  his  obligation 
only,  not  undertaking  to  bind  the 
other  party,  is  merely  an  admission 
of  th^  engagement  of  the  party 
signing  it,  and  does  not  preclude 
him  from  showing  by  parol  what 
was  the  undertaking  on  the  part  of 
the  other  party.  Curtie  v.  Soltau, 
490  ;  Tocci  Y.  Arata,  494  ;  Wise  y. 
Rosenblatt,  496. 


See  Alimony. 

Appral,  9-1  1»  18,  21. 
Breach    op  Promisb    of 

Marbiagr. 
Brokers,  2,  4,  6. 

<>ONTUACT8,  9. 

Conversion,  2. 
Divorce,  2-4. 
Gift. 

Landlord  and   Tekabt, 
11,  12. 

Limitation    of    Actions^ 

2-4. 
Master  and  Servant,  2, 8. 
Municipal  Corporations, 

2. 
Neolioenck,  1,  2,  6,  7,  9. 
Partnkrship,  1,  3. 
Pleading,  8,  9. 
Principal  an n  Ao ent,  4-rt. 
Railways,  2,  3, 8, 12, 16, 18, 

11),  21,  23. 
Receipts. 
Sale.  4,  7,  8. 
Statutes. 
Wills,  8,  4. 
Witnesses. 
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EXECUTION. 

1.  Where  a  sale  of  goods  has  been 
procured  by  false  and  fraudulent 
representations  of  the  purchaser, 
the  seller  may  recover  them,  on 
proof  of  the  fraud,  from  a  sheriff 
who  has  levied  on  them  as  the 
property  of  the  purchaser.  Lewis 
V.  Flack,  240. 

2.  On  motion  to  set  aside  levies  and 
sales   under   executions,    on    the 

§  round  that  the  name  by  which 
efendant  was  designated  In  the 
proceedings,  judgments,  and  execu- 
tions, was  not  his  real  name,  it 
appeared  that  he  was  equally  well 
known  by  either  name.  Held,  that 
although  that  fact  was  not  alleged 
in  the  original  actions,  the  execu- 
tions were  not  void,  as  there  was 
no  misnomer.  Isciaca  v.  Mintz, 
408. 

See  Sheriffs. 

SUPPLEMENTABY  PBOOEED- 
INGS. 


EXECUTORS     AXD     ADMINIS- 
TRATORS. 

See  Action. 

Pabtnebship,  2. 

EXPERT& 

See  CoirrBAcrs,  3. 
Witnesses,  2-4. 


F 

FACTORS. 

1.  The  compensation  agreed  to  be 
paid  by  a  principal  to  factors  for 
selling  goods  and  guaranteeing  pay- 
ment was  a  commission  on  the 
sales,  a  certain  part  of  which  was 
for  guaranteeing  prompt  payment 
by  the  purchasers.  Heldy  that  such 
deZ  credere  commission  was  earned 
when  the  guaranty  was  made. 
Springville  Marmf,  Go*  v.  Lincoln^ 
818. 

2.  By  the  agreement  for  consignment 
of  the  goods,  the  proceeds  of  the 
sales  were  to  be  remitted  *'from 
time  to  time;*'  but  the  factors  neg- 
lected to  remit  promptly  such  pro- 


ceeds collected  by  them,  and,  be- 
coming insolvent,  made  an  assign- 
ment for  benefit  of  their  creditors. 
Held,  that  their  failure  to  remit 
was  not  equivalent  to  embezzle- 
ment, and  did  not  deprive  them  of 
their  right  to  commissions ;  but 
that  the  principal  was  entitled,  as 
against  the  assignee,  to  have  such 
commissions  set  off  against  the 
amount  due  from  the  factors.    R, 

8.  By  the  agreement  for  consignment 
of  goods  for  sale  to  factors,  who 
were  to  guarantee  prompt  payment 
of  the  amount  of  ail  sales  made  by 
them,  all  sales  and  entries  relative 
thereto  were  to  be  kept  by  the  fac- 
tors in  separate  books,  and  they 
were  to  collect  the  accounts  and 
remit  the  same  upon  the  respective 
dates  of  maturity,  such  remittances 
to  be  made  dailv,  unless  the  amounts 
received  were  less  than  $1,000,  and 
payments  made  before  maturity 
were  to  be  remitted,  less  discount 
for  anticipation  of  payment;  and 
the  factor's  charges  and  commis- 
sions were  to  be  paid  by  the  princi- 
pal within  six  days  of  receipt  of 
bills  for  the  same.  Held,  that  the 
factors  were  entitled  to  commissions 
only  on  proceeds  actuallv  remitted. 
Hockanum  Co.  v.  Lincoln,  325. 


FALSE  IMPRISONMENT. 
See  Malicious  Pbosegution. 


FALSE  REPRESENTATIONS. 

See  Bbokebs,  1. 
Saxe,  3. 


FORCIBLE    ENTRY     AND    DE- 
TAINER 

Plaintiff,  claiming,  title  to  a  store 
imder  a  bill  of  sale  executed  by  a 
former  owner  thereof,  since  deceas- 
ed, brought  summary  proceedings 
to  recover  possession  of  it,  against 
the  deceased  owner's  sister,  who 
was  deceased's  next  of  kin,  and 
against  her  son.  It  appeared  that 
the  mother  had  refused  to  send  her 
son  to  open  the  store  for  plaintiff, 
and  had  said  that  any  one  who  at- 
tempted to  go  Into  the  store  by  force 
would  be  arrested;  and  that  the 
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son  had  been  employed  in  the  store 
by  such  former  owner  until  his 
death,  and  thereafter,  having  no 
knowledge  of  plaintiffs  title,  had 
entered  the  premises  by  means  of  a 
key  given  bim  by  deceased,  In 
order  to  care  for  the  property;  and 
then,  discovering  tliat  plaintiff  had 
entered  the  premises,  he  had  placed 
a  padlock  on  the  door  to  protect 
the  property;  and  there  was  noth- 
ing more  to  show  detainer  by  him, 
except  a  mere  refusal  to  give  plaint- 
iff the  key  or  to  open  the  premises. 
Held,  that  as  no  violence  or  threats, 
tending  directly  to  create  a  breach 
of  the  peace,  were  shown,  there 
was  no  forcible  entry  or  forcible 
detainer  for  which  summary  pro- 
ceeding could  be  maintained  under 
Code  Civ.  Pro.,  §  2233.  Carter  v. 
Anderaon^  437. 


FORECLOSURE. 

1.  The  answer  in  an  action  to  fore- 
close a  purchase  money  mortgage 
did  not  deny  tlie  allegations  of  the 
complaint,  but  alleged  that  plaint- 
ifiTs  conveyance  of  the  premises  to 
defendant  was  by  a  full  covenant 
warranty  deed,  and  that  there  was 
outstanding  a  paramount  title  to 
part  of  the  premises ;  but  it 
admitted  that  defendant  had  en- 
tered into  possession;  and  there 
was  no  claim  that  she  had  been 
evicted  or  disturbed,  or  that 
plaintiff  was  not  wholly  solv- 
ent. Ueld^  that  the  answer  should 
be  stricken  out  as  frivolous;  the 
question  of  title  could  not  be  tried 
in  such  an  action.  Seidman.  v. 
Gei6,  434. 

2.  As  the  provision  of  the  Code  limit- 
ing the  lien  of  a  judgment  on  real 
estate  to  ten  years  (Code  Civ. 
Pro.,  §  1251)  makes  no  distinction 
between  lands  still  owned  by  the 
judgment  debtor  and  lands  con- 
veyed to  others  or  incumbered  by 
other  liens,  judgments  over  ten 
years  old  are  not  liens  on  surplus 
moneys  arising  on  a  foreclosure  sale 
of  land  of  the  judgment  debtor. 
The  provision  for  levying  execution 
on  the  debtor^  s  real  estate  after  ten 
years  (Code  Civ.  Pro.,  §  1252)  does 
not  extend  the  original  lien  of  the 
judgment.    Floyd  v.  Clark,  528. 

3.  Upon     distribution     of    surplus 


moneys  arising  on  a  foreclosure 
sale  of  land,  a  claim  by  an  attorney 
to  a  certain  sum  as  payable  for  his 
professional  services  out  of  a  judg- 
ment which  is  a  lien  on  the  land, 
may  properly  be  left  to  be  enforced 
by  action.    lb, 

4.  The  costs  to  be  allowed  on  the 
proceeding  to  determine  the  dis- 
position of  such  surplus  moneys 
are  motion  costs  and  disbursements 
only.    lb. 

See  Chattel  Mobtoaobs,  6,  7. 
Mechanic's  Lien,  2,  5,  7. 
Obdbbs. 


FORFEITURES. 

See  CoNTBACTS,  10. 
Insubance,  2,  3. 

FORGERY. 
See  Bills  and  Notes,  2. 

FRAUD. 
See  Bbokebs,  1. 

PLBADINe,  8,  6. 

Sale,  3. 
G 
GIFT. 

At  the  trial  before  a  referee  of  an 
action  for  money  in  a  savings  bank, 
claimed  by  plaintiff  as  a  gift  to  her 
by  her  uncle,  since  deceased,  made 
by  him  in  expectation  of  death, 
plaintiff's  husband  testified  that  de- 
ceased, having  had  the  bank  books 
brought  to  him,  gave  them  to  plain- 
tiff, saying,  "You  keep  them.  They 
are  for  you;''  and  tliat  he  said  he 
thought  he  was  going  to  die,  and 
he  wanted  everything  that  was 
there  to  belong  to  her.  This  was 
corroborated  by  plaintiff,  so  far  as 

.  she  could  testify,  as  well  as  by  test- 
imony of  another  witness  to  dec- 
larations of  deceased,  and  by 
plaintiff's  possession  of  the  bank 
books  and  other  circumstances; 
while  against  it  was  only  negative 
evidence  as  to  matters  not  in  them- 
selves very  material.  Hcldy  that 
the  referee  was  not  justified  in  dis- 
regarding the  liusband's  testimony 
as  improbable,  and  that,  as  the 
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words  testified  to  by  him  were 
sutficiently  definite  to  create  a  gift 
of  the  bank  accounts,  a  Judgment 
on  the  report  of  the  referee  in  favor 
of  defendant  should  be  reversed. 
Devlin  ▼.  Farmer,  96. 

GUARANTY. 

Pending  n^^tiations  between  plain- 
tiff and  Insurance  companies  for 
the  adjustment  and  payment  of  a 
loss  by  damage  to  plaintiff's  goods 
by  fire,  defendant,  an  **  insurance 
wrecker/'  orally  contracted  to  pur- 
chase damaged  goods  of  plaintiff, 
for  a  certain  sum,  which  he  agreed 
to  pay  to  the  various  insurance 
companies  in  certain  proportions, 
they  to  pay  the  same  to  plaintiff 
with  an  additional  sum  as  damages. 
Held,  that  such  contract  was  not 
within  the  statute  of  frauds,  as  an 
agreement  to  answer  for  the  debt, 
default,  or  miscarriage  of  another. 
Goodman  v.  Cohen^  47. 

See  RscBiPTB. 
H 

HUSBAND  AND  WIFE. 

1.  An  action  will  not  lie  against  a 
husband  to  recover  for  moneys 
loaned  his  wife  to  buy  necessaries. 
Anderson  v.  Cullen,  15. 

2.  A  husband  is  not  liable  for  neces- 
saries furnished  his  wife  after  she 
has  obtained  a  limited  divorce, 
though  the  decree  does  not  awaixl 
her  alimony;   especially  where  the 

Eerson  f^imishing  the  necessaries 
ad  knowledge  of  the  proceedings 
for  divorce,  and  did  not  give  credit 
to  the  husband.    lb. 


See  AxTMONY. 

DiVOBCE. 


IMPRISONED  DEBTORS. 

Schedules  filed  with  the  petition  of 
an  insolvent  debtor  for  a  discharge 
from  his  debts,  in  stating,  as  re- 
quired by  section  2162  of  the  Code 
of  Civil  Procedure,  the  place  of 
residence  of  each  creditor,  gave  the 


names  of  streets  and  house  nnmben 
only,  not  speci^ng  any  city,  town, 
or  village.  Held,  that  it  could  not 
be  assumed  thatstreets  of  thesame 
names  in  the  dty  of  New  York 
were  intended,  there  being  nothing 
in  the  schedules  to  indicate  that  lo 
be  the  fact;  that,  in  view  of  the 
provision  of  section  21<>5  of  the 
Code  of  Civil  Procedore  for  public- 
ation of  the  order  to  show  cause  for 
a  longer  period  if  any  of  the  credi- 
tors reside  at  a  distance  of  more 
than  100  miles  than  if  all  reside 
within  that  distance,  the  period  for 
publication  could  not  be  deter- 
mined; and,  the  jurisdiction  being 
special,  and  depending  on  strict 
compliance  with  statutory  require- 
ments, the  proceedings  must  be 
dismisjBed.    Matter  qf  Cohen^  69. 


INJUNCTION. 

Plaintiff,  an  author  of  experience 
and  familiar  with  the  art  of  con- 
structing plays,  having  suggested 
to  defendant  C.  that  a  novel  writ- 
ten by  C.  could  be  successfully 
dramatized,  C.  wrote  to  plaintiff 
that  he  wished  plaintiff  would 
dramatize  the  work,  if  he  would 
take  one-half  or  two-thirds  of  the 
proceeds,  and  asked  whether  he 
should  send  plaintiff  a  copy  of  the 
book;  plaintiff  answered  that  he 
would  be  pleased  to  undertake  the 
dramatization  of  it,  and  asked  C. 
to  send  a  copy  of  the  book;  and  C. 
replied  that  he  had  ordered  a  copy 
sent  to  plaintiff.  Several  months 
afterwanls,  plaintiff  read  or  gave 
to  C.  the  first  act  of  his  play;  and 

glaintiff  testified  that  C.  expressed 
imself  as  pleased,  and  directed 
plaintiff  to  go  on  and  complete  It; 
and,  although  this  was  denied  by 
C,  he  did  not  suggest  that  he  in- 
structed plaintiff  to  abandon  it. 
Their  testimony  as  to  subsequent 
communications  between  them  was 
confiicting;  but  it  appeared  that 
when  C,  two  years  after  his  first 
proposition  to  plaintiff,  arranged 
with  defendant  R.  to  prepare  a 
dramatization  of  the  same  work,  he 
suggested  to  R  collaboration  with 
plaintiff.  This  R.  declined,  and 
prepared  a  dramatization  of  the 
novel,  which  was  produced  on  the 
stage  by  defendant  P.,  as  manager, 
under  an  arrangement  between  C, 
R. ,  and  F.    flekl,  that  the  proposi- 
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tion  by  C.  and  acceptance  by  plain- 
tiff constituted  a  contract;  that  the 
lapse  of  time  between  the  making 
of  it  and  the  arrangement  witli  K. 
did  not  affect  plaintifTs  rights 
onder  it,  time  not  being  essential; 
that  as  plaintiff  had  no  adequate 
remedy  at  law  for  the  breach  of  it, 
and  as  a  specific  performance  by  C. 
was  shown  to  be  possible,  although 
the  court  could  not  practically  en- 
force performance,  injunction  was 
the  proper  remedy,  to  compel  C. 
either  to  carry  out  his  contract  or 
lose  all  benefit  from  it;  and  that, 
it  appearing  that  the  other  defend- 
ants had  notice  of  plaintifTs  rights, 
they  should  all  be  restrained  from 
the  performance  of  any  dramatiz- 
ation of  the  book  by  any  person 
other  than  plaintiff.  House  v. 
Clemens^  3. 

See  Railways,  1, 4, 9, 17, 21-32. 


INSPECnON. 
See  DiscoyKBT. 

INSURANCE. 

1.  Plaintiffs  goods,  insured  asainst 
loss  through  collapse  of  building, 
were  injured  by  thtt  fall  of  a  wall  of 
the  building  in  consequence  of  his 
landlord*  s  excavating  on  an  adjoin- 
ing lot,  and  he  brought  action 
against  the  landlord  therefor.  The 
action  was  settled  on  payment  of  a 
certain  sum,  and  a  release  under 
seal  was  given  against  all  claims  or 
demands  whatsoever.  Jleld^  that 
such  release  barred  a  subsequent 
action  by  plaintiff  on  his  insurance 
policy  to  recover  any  part  of  such 
loss,  as  it  destroyed  the  right  of 
subrogation  of  the  company.  Dtt- 
ling  v.  DraemeL,  104. 

2.  A  policy  insuring  against  fire 
property  while  contained  in  a 
certain  dwelling,  stipulated  that  no 
officer,  agent,  or  other  representa- 
tive of  the  insurance  company 
should  have  power  to  waive  or  be 
deemed  or  held  to  have  waived  the 
provisions  and  conditions  of  the 
policy  unless  such  waiver  should  be 
written  upon  or  attached  to  the 
policy.  The  Insured  delivered  the 
policy  to  an  agent  of  the  company 
to  procure  its  consent,  required  by 
the  policy,  to  a  removal  of  the  in- 


sured property,  and  the  asent  re- 
turned It  to  him  without  indorse- 
ment or  other  writing  of  any  kind. 
Informing  him  that  all  proper 
formalities  had  been  compiled  with, 
and  that  the  policy  would  cover  the 
property  In  its  new  location;  and 
the  insured  thereafter  removed  the 
property.  Held,  that  the  insur- 
ance was  forfeited.  Hill  v.  London 
As9ur.  Corp.y  120. 

3.  A  policy  of  insurance  against  fire 
expressly  provided  that,  In  case  of 
loss,  the  insurance  company  might 
cause  investigation  and  appraisal 
to  be  made  without  belnff  deemed 
to  have  waived  any  K>rfelture. 
Held,  that,  after  a  fire,  a  reference 
of  the  matter  to  an  adjuster  for  in- 
vestigation and  appraisal  did  not 
waive  a  forfeiture.    16. 

See  AssiomiEKT. 

Benevolent  Assoglations. 
Discovery,  4. 
Guaranty. 
Supplebcentabt  Pbocebd- 

INOS,  1. 
INTEREST. 
See  AssiONMBKT. 
J 

JOINT  LIABILITY. 
iSee  Judgment,  2. 

JUDGE. 
See  Orders. 

JUDGMENT. 

1.  In  an  action  to  restrain  the  de- 
fendants from  using  a  certain  name 
and  trademark,  and  for  an  account- 
ing for  moneys  collected  under  that 
name,  the  judgment  was  for  that 
relief  only;  but  among  the  find- 
ings of  fact  was  a  finding  that  the 
plaintiffs  had  employed  one  of  the 
defendants  to  sell  plaintiffs'  goods 
on  a  certain  commission,  as  to 
which  there  was  no  issue  of  fact. 
Held,  that  such  finding  was  imma- 
terial, and  not  res  judicata  against 
such  defendant,  as  to  the  terms  of 
his  employment.  In  a  subsequent 
action  by  him  against  the  plaint- 
iffs.   Springer  v.  Bien^  275. 
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2.  In  an  action  against  H.  and  T.  on 
a  joint  liability,  H.  made  default, 
and  judgment  was  rendered  against 
T.  on  trial  by  a  referee;  but  the 
plaintiff  entered  a  several  judg- 
ment asainst  each  of  them«.  Sub- 
sequently the  plaintifiF  assigned  to 
L.  its  judgment  so  entered  against 
T..  with  all  its  claims  against  T. 
individually,  expressly  reserving  Its 
rights  a^inst  the  joint  property  of 
T.  and  H.  and  the  individual  prop- 
erty of  H.  L.,  afterwards,  as  owner 
of  the  claims  of  the  plaintiff  against 
T.  and  H.,  executed  a  release  there- 
of to  H. ;  and  thereafter  the  plaint- 
iff assigned  to  L.  all  its  claim 
against  the  joint  property  of  T. 
and  H.  The  plaintiff  having  after- 
wards issued  execution  on  the 
judgment  against  H.,  he  brought 
suit  to  restrain  its  collection,  claim- 
ing that  he  was  discharged  by  the 
release  of  L.,  on  the  ground  that 
the  judgment  should  be  regarded, 
in  eauity,  as  joint.  Held^  tliat  he 
coula  not  complain  that  the  plaint- 
iff therein  sought  to  take  advan- 
tage of  tlie  fact  that  it  was  too  late 
to  correct  the  error  in  the  entry  of 

-  the  judgment.  Whittemorey.Judd 
L.  A  8.  Oil  Co.,  290. 


8.  Towards  the  end  of  the  trial  of 
such  action  to  restrain  enforcement 
of  the  execution,  a  motion  was 
made  to  amend  the  complaint  so 
that  L.,  who  was  a  party  defend- 
ant, might  be  compelled  person- 
ally to  indemnify  H.  if  payment  of 
the  judgment  should  be  enforced. 
Held,  that  this  was  properly  re- 
fused, as  such  amendment  would 
introduce  a  cause  of  action  which 
was  not  consistent  with  the  original 
cause  of  action,  and  as  to  which, 
being  a  cause  of  action  for  damages 
for  fraud  or  deceit,  L.  would  be  en- 
titled to  a  trial  by  jury.    Hk 

See  Appeal,  23. 

District  Court,  2,  3. 
fobeclobure,  2. 
Masteb  and  Sbbvaut,  8. 


LACHES. 
See  Injunction. 


LANDLORD  AND  TENANT. 

1.  Where,  by  a  lease,  the  rent  of 
the  demised  premises  is  payable 
monthly  in  advance,  an  assignee 
for  the  benefit  of  creditors  of  the 
lessee  under  an  assignment  exe- 
cuted after  the  first  day  of  a  month, 
who  thereafter  occupies  the  prem- 
ises in  carrying  on  tlie  business  of 
his  trust,  is  not  liable  for  the  rent 
of  such  month  or  any  part  of  it. 
Anderson  v.  Hamilton^  18. 

2.  In  an  action  to  recover  the  rent  of 
premises  on  an  alleged  holding  over 
under  a  year*s  lease,  which  expired 
May  1st,  1880,  there  was  evidence 
that  all  aefendants'  machinery  was 
taken  out  of  the  premises  before 
such  date,  and  that  April  30th  and 
May  1st  were  legal  holidays,  and 
that,  on  May  2d,  by  reason  of  a 
civic  procession  in  the  street,  de- 
fendants were  not  able  to  cross  it 
with  their  trucks,  but  that  at  such 
times  there  were  only  some  broken 
boards  on  the  premises.  Held, 
that  the  question  of  a  holding  over 
should  have  been  submitted  to  the 
jury,  and  that  it  was  error  to  direct 
a  verdict  for  plaintiff.  Hammond 
V.  Eckhardt,  113. 

8.  On  the*day  defendant  was  to  take 
possession  of  plaintiffs  premises 
under  a  written  lease  for  a  term  of 
years,  plaintiff  destroyed  the  lease 
and  refused  possession,  but  subse- 
quently, on  the  same  day,  said  he 
nad  changed  his  mind,  and  he  let 
defendant  into  possession,  saying 
he  would  prepare  a  new  lease  sim- 
ilar to  the  other.  Several  months 
thereafter  he  tendered  a  lease  un- 
like the  one  destroyed,  which  de- 
fendant refused  to  sign,  and  no 
other  lease  was  ever  made.  Held, 
that  plaintiff,  in  an  action  xmder 
the  latter  lease,  could  not  recover 
upon  the  lease  destroyed  for  the 
rent  of  any  part  of  the  term  after 
the  premises  were  abandoned  by 
defendant.    Harft  v.  TonnelU,  115. 

4.  Defendant,  being  indebted  to 
plaintiff  for  rent,  executed  to  him 
a  chattel  mortgage  of  his  household 

foods  on  the  demised  premises. 
>efendant  subsequently  abandoned 
the  premises  and  the  goods,  and 
plaintiff  took  possession  thereof. 
Held,  that  his  taking  possession  of 
and  caring  for  the  goods  did  not 
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constitute  a  convenion  ttereof,  or 
an  appropriation  of  them  in  sat- 
isfaction of  the  mortgage  debl« 
Lathers  y.  Hunt,  1S5,  8ft. 

5.  In  an  action  for  the  rent,  defend- 
ant set  up  such  takinff  of  the 
property  as  a  defense.  Meld,  that 
plaintiff  should  be  permitted  to 
show  that  he  never  used  it  himself 
or  allowed  others  to  use  it,  and  had 
never  reaped  any  advantage  from 
its  possession.    A. 

6.  Even  if  there  had  been  a  conver- 
sion or  appropriation  of  the  prop- 
erty by  plalntilf,  he  would  only 
be  chargeable  with  its  value  at  the 
time,  there  being  no  eyidence  that 
he  took  it  in  full  satisfaction;  and, 
therefore,  the  exclusion  of  evidence 
of  such  value  was  error.    Ib» 

7.  Defendant  took  possession  of 
plaintifiTs  premises  under  an  oral 
understanding  that  If  the  premises 
were  put  in  a  certain  order  she 
would  stay  for  a  long  time,  the 
rent  being  payable  monthly  in  ad- 
vance. Held,  under  the  statute 
relating  to  renting  in  New  York 
City,  that  this  created  a  tenancy 
until  May  1st  following.  Spies  v. 
Voss,  171. 

8.  A  re-entry  and  re-letting  by  the 
landlord,  after  the  premises  are 
abandoned  and  the  key  returned  by 
the  tenant,  do  not,  without  further 
proof,  establish  a  surrender  and  ac- 
ceptance,   lb. 

9.  Where  demised  premises  are  In- 
lured  by  negligent  blasting,  the 
lessee  may  recover  damages  for  re- 
pairs made  by  him,  necessary  to 
protect  his  property  or  to  make  the 

Enises  tenan table  after  the  in- 
;  it  not  appearing  that  the  land- 
was  bound  by  any  covenant  to 
keep  the  building  In  repair.  Bud- 
din  V.  Fortunato,  195. 

10.  Notice  by  a  landlord  to  a  tenant 
to  vacate  the  demised  premises, 
'*  on  or  before  "  the  day  on  which 
the  tenancy  expires,  is  not  a  con- 
tinuing offer  to  accept  a  surrender 
by  the  tenant  at  any  time  before 
that  day.    Koehler  v.  Scheider,  2;ib. 

11.  By  an  interlineation  In  a  lease  ir. 
was  expressly  provided  that  all  re- 
pairs were  to  ht  made  by  the  lessee, 


except  those  to  the  exterior  of  the 
building;  but  the  lease  contained 
no  provision  as  to  who  should  make 
repairs  to  the  exterior.  Held,  that 
evidence  of  a  collateral  agreement, 
by  which  the  landlord  was  to  keep 
the  exterior  In  repair,  was  admissi- 
ble.    Weil  V.  Kahn,  2StJ. 

12.  An  agreement  by.  a  lessor,  before 
or  at  the  time  of  making  a  written 
lease,  and  as  a  condition  on  which 
the  leasee  hired  the  premises,  that 
they  should  be  put  in  thorough  re- 
pair before  the  commencement  of 
the  term,  being  collateral  to  the 
lease,  may  be  prove^l  antl  enforced 
although  not  reduced  to  writing 
nor  incorporated  in  the  lease. 
Clenighan  v.  McFat-land,  402. 

■ 

13.  The  amount  paid  by  the  lessee 
for  rooms  and  meals  at  a  hotel  for 
the  time  that  the  premises  were 
untenantable,  while  the  repairs 
were  In  progress  during  the  term, 
is  not  recoverable  by  him  as  dam- 
ages tor  breach  of  such  agreement; 
the  measure  of  his  damages  is  the 
value  of  the  use  of  the  premises 
during  the  time  they  were  so  ren- 
dered untenantable.    i&. 

14.  A  tenant  of  a  house  from  year  to 
year  removed  therefrom  before  the 
expiration  of  the  year,  and  securely 
closed  the  premises,  but,  within  a 
few  days  thereafter,  the  plumbing 
work  was  cut  out  and  stolen  by 
persons  unlcnown.  held,  that  this 
was  commissive  waste,  for  which 
the  tenant  was  liable  to  the  land- 
lord, although  the  act  of  strangers. 
Began  v.  Luthy,  413. 

15.  An  owner  of  two  adjoining  build- 
ings is  not  liable  to  the  tenant  of 
one  of  them  under  a  lease  from 
him,  for  injuries  to  the  tenant's 
goods  caused  by  the  removal  of  the 
walls  of  the  other  building,  leaving 
the  demised  premises  exposed, 
where  the  lease  contains  no  coven- 
ant to  repair  or  keep  in  repair,  or 
that  the  adjacent  property  should 
remain  in  the  same  condition  as  at 
the  time  of  hiring,  and  there  was 
no  deceit  or  false  representations 
as  to  the  condition  of  the  demised 

Premises;  and  where  the  work  was 
one  under  a  contract  with  the 
owner  giving  the  contractor  sole 
charge  of  the  work,  and  providing 
that  the  walls  of  the  demised  prein- 
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I868  should  not  be  dlstaibed^  and  it 
appears  that  no  injury  to  the  tenant 
or  invasion  of  bds  premises  was 
contemplated  in  making  the  con- 
tract or  was  necessarily  involved  in 
doing  the  work  under  it.  MoUer  v. 
QoerlUz,  484. 

See  Damages,  4. 

Railways,  20,  25,  29. 
SuMMABY  PBocxEonras. 


LIEN. 

See  Chattkl  Mobtoagks,  4,  5, 
8. 
forbclosurb,  2. 
Mechanic's  Libn. 
Wabbuousbmbn. 

LIFE  ESTATES. 
See  Rbmaindbbs. 

LIMITATION  OF  ACTIONS. 

1.  A  stipulation,  in  a  contract  for 
employment,  that  no  action  shall 
be  brought  against  the  employer  by 
reason  of  any  matters  arising  there- 
under after  six  months  from  the 
time  of  the  termination  of  the  em- 
ployment, is  authorized  under  sec- 
tion 414  of  the  Code  of  Civil  Pro- 
cedure, providing  for  a  shorter  limi- 
tation, by  the  written  contract  of 
the  parties,  than  that  prescribed  by 
statute.  Better  v.  PrudenticU  Lie. 
Co.,  344. 

2.  Where  defendant  pleads  the  statute 
of  limitations,  a  payment  on  ac- 
count of  the  demand  sued  for  may 
be  proved  by  plaintiff,  although 
not  alleged  in  his  complaint;  he  is 
not  bound  to  anticipate  the  defense. 
Ramsey  v.  Barnes,  478. 

3.  Testimony  that  certain  payments 
were  made  on  account  of  the  debt 
sued  for,  is  not  necessarily  the  con- 
clusion or  opinion  of  the  witness; 
and,  where  givep  without  objection 
or  cross-examination  as  to  the  cir- 
cumstances, is  sufficient  to  take 
the  case  out  of  the  statute  of  limi- 
tations,   lb, 

4.  To  show  that  certain  money  paid 
by  defendant  to  plaintiff  was  a  pay- 
ment on  account  of  a  debt  due 
from  the  former  to  the  latter,  for 


money  loaned,  taking  it  oat  <rf  the 
operation  of  the  statute  of  limita- 
tions, plaintiff  testified  that  she 
asked  defendant  for  money  on  ac- 
count of  the  loan  to  pay  her  rent, 
and  he  drew  a  check  for  her;  and 
her  brother  testified  that  defend- 
ant afterwards  told  him  that  he  had 
paid  the  amount  to  plaintiff  on  ac- 
count ;  but  defendant  testified  that 
plaintiff  made  no  request  for  a  pay- 
ment, but  said  she  was  in  arrears 
for  rent,  and  about  to  be  dispos- 
sessed, and  he  gave  her  his  check, 
which  lx>re  on  its  face  the  state- 
ment that  it  was  for  rent  of  her 
house.  Heldy  that  a  finding  that 
the  pavment  was  on  account  of 
the  debt,  and  not  a  loan  from 
defendant  to  plaintiff,  was  sus- 
tained by  the  evidence.    A. 

See  Railways,  24^ 


M 


MALICIOUS  PROSECUTION. 

A  complaint,  setting  forth  a  cause 
of  action  for  a  malicious  pros- 
ecution only,  allied  that  plaint- 
iff was  arrested  therein  under  a 
warrant.  At  the  trial  it  appeared, 
on  cross-examination  of  defend- 
ant's witnesses,  that  the  arrest  was 
made  without  a  warrant.  Held, 
that  granting  leave  to  plaintiff  to 
amend  his  complaint  by  adding  a 
cause  of  action  for  false  imprison- 
ment, thereby  introducing  a  new 
cause  of  action,  was  error,  for 
which,  though  no  exception  thereto 
was  taken,  a  judgment  for  plaintiff 
should  be  reversed.  Cumber  v. 
Schoet^eld,  454. 


MARRIAGE. 

See  ALiKoinr. 

Breach   of    PBOMtSB   or 
Mabrtagb. 

DlYORCB. 

Husband  and  Wifb. 


MASTER  AND  SERVANT. 

1.  Under  a  requisition  from  the  de- 

?trtment  of  public  works  in  New 
ork  city  to  **  furnish  and  deliver 
to  bureau  of  chief  engineer,  .  •  • 
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neeetaary  labor,  material,  and  take 
up  and  relav  water  mains,  ...  to 
be  done  under  direction  and  to  the 
satisfaction  of  the  dbiet  engineer  of 
the  Croton  aqueduct,**  defendant 
fumi^ed  men  and  materials  for 
the  work,  and  was  reimbnrsed  by 
the  city  for  the  materials  and  the 
wages  of  the  men  which  he  paid  in 
the  first  instance.  The  men  fur- 
nished were  entirely  under  the 
control  of  tlie  city*s  inspector,  who 
was  authorized  to  dischai^  such 
as  were  found  incompetent,  and 
who  directed  them  as  to  time, 
place,  and  mode  of  doing  the  work, 
and  the  means  to  be  employed. 
ileld^  that  the  relation  of  master 
and  servant  did  not  exist  between 
defendant  and  the  men  employed, 
and  for  negligence  in  the  perform- 
ance of  the  work,  resulting  in  an 
injury  to  a  workman,  defendant 
was  not  liable.  JieaUy  v.  Thile- 
maim,  20. 

2.  The  relation  of  employer  and  em- 
ploye, under  a  contract  for  a  defin- 
ite term,  having  been  once  estab- 
lished in  an  action  for  salary,  it 
will  be  presumed  to  have  continued 
to  the  end  of  the  term  unless  the 
contrary  appear,  and  plaintiff,  in 
order  to  recover,  need  not  establish 
continuance  by  affirmative  proof. 
Berg  v.  Carroll^  73. 

8.  Where  the  contract  was  for  con- 
tinuous employment  under  the  di- 
rection of  the  employers,  proof  of 
an  actual  rendition  of  services  is 
not  necessary;  a  readiness  to  serve 
is  all  that  is  required;  and  an 
abandonment  of  the  employment 
by  the  employers  cannot  be  predi- 
cated upon  their  n^lect  to  require 
actual  services,  unaccompanied  by 
some  affirmative  act  indicating  a 
discharge  or  dismissal  from  service. 
lb. 

4.  Under  an  agreement  to  render 
services  to  another  as  long  as  they 
are  satisfactory  to  him,  so  long  as 
the  employe  performs  services  for 
the  emplover,  he  is  entitled  to  be 
paid  therefor;  but  if  he  or  his  work 
is  not  satisfactory  to  the  employer, 
the  latter  may  at  any  time  discharge 
him  without  subjecting  himself  to 
further  claim.  Johnson  v.  Bind- 
Bcil,  2:^2. 

6.  A  BtlpulatioUf  in  a  contract  for 


employment,  that  no  action  shall 
be  brought  by  the  employe  against 
the  employer  until  ten  days  after 
service  on  the  latter  of  a  written 
statement  of  the  particulars  and 
amount  of  the  former's  claim,  is 
reasonable,  and  the  employe  can- 
not be  relieved  therefrom  merely 
because  he  did  not  understand  it 
when  he  entered  into  it.  Better 
V.  Prudential  Ins.  Co.,  844. 

6.  A  stipulation,  in  such  a  contract, 
that  no  action  shall  be  brought 
against  the  emplover  by  reason  of 
any  matters  arising  thereunder 
after  six  months  from  the  time  of 
the  termination  of  the  employment, 
is  authorized  under  section  414  of 
the  Code  of  Civil  Procedure,  pro- 
viding for  a  shorter  limitation,  by 
the  written  contract  of  the  parties, 
than  that  prescribed  by  statute.  lb. 

7.  A  contract  for  the  employment  of 
plaintiff  by  defendant,  as  teacher 
in  a  school  of  which  defendant  wm 

*  proprietor,  stated  the  terms  and 
conditions  of  the  employment  la 
ten  clauses,  the  sixth  of  which 
provided  that,  **  without  just  cause 
of  complaint  on  the  part  of**  de- 
fendant, the  engagement  should 
be  for  one  year,  fixing  the  dates  of 
commencement  and  termination 
thereof;  and  the  tenth  clause  was, 
'^  monthly  notice  required  of  either 
party.**  The  other  clauses  related 
exclusively  to  the  services  required 
of  plaintiff,  and  the  manner  of 
paying  his  salary,  and  did  not  refer 
to  any  right  of  either  party  to  ter- 
minate the  employment  before  its 
expiration  by  lapse  of  time.  Held^ 
that  the  tenth  clause  should  not  be 
construed  as  reserving  a  right  to 
determine  the  employment  by  giv- 
ing a  month's  previous  notice  of 
election  to  do  so,  as  such  construc- 
tion was  not  necessary  to  reconcile 
that  clause  with  the  sixth  clause, 
and  would  require  the  interpolation 
of  additional  words.  Ilannay  v. 
Zerbitn,  872. 

8.  Plaintiff,  while  in  the  employ  of 
defendant  under  a  hiring  for  a  year 
at  a  salary  payable  weekly,  on  the 
day  before  the  expiration  of  a  week, 
had  an  altercation  with  defendant* s 
superintendent,  during  which  he 
assumed  that  she  resigned  her  em- 
ployment; but  this  she,  at  the 
time,  explicitly  oontroverted.    On 
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the  next  day,  and  several  days  fol- 
lowing, she  offered  to  do  her  work, 
but  was  not  permitted  to  resume 
work.  Her  salary  for  that  week 
not  haying  been  paid,  she  brought 
an  action  against  defendant  for 
**  wages,"  in  which  defendant  ad- 
mitted an  indebtedness  of  an 
amount  less  than  the  week's  sal- 
ary, and  paid  the  sum  into  court; 
and,  upon  proof  of  the  contract, 
the  value  of  the  services  not  being 
litigated,  plaintiff  recovered  the 
amount  of  tier  salary  for  one  week. 
Held,  that  the  judgment  was  for 
wages  due  on  the  contract,  and 
was  not  a  bar  to  a  subsequent 
action  for  breach  of  the  contract  by 
dismissing  plaintiff.  Levin  v. 
Standard  Faahion  Co.,  404. 

0.  In  such  action  for  damases  for 
dismissal,  it  appeared  that  defend- 
ant's superintendent  had  called 
plaintiff  a  thief;  had  accused  her 
of  lying,  and  shaken  his  fist  at  her; 
had  u^  violent  language  to  her; 
had  laughed  and  jeered  at  her; 
had  put  her  out  of  the  oifice  in 
which  she  worked;  and  had  brought 
a  policeman  to  stand  guard  over 
her.  Jleld,  that  she  was  not  bound 
to  accept  an  offer  of  re-employ- 
ment by  defendant,  and  such  offer 
was  not  available  to  reduce  the 
damages;  and  plaintiff  was  not 
precluded  from  snowing  such  rea- 
son for  refusing  the  offer  by  the 
fact  that,  when  it  was  made,  she 

'  rejected  it  because  not  in  accord- 
ance with  the  original  contract,   lb. 

10.  By  an  agreement  between  plaint- 
iff, an  actress,  and  defendants, 
theatrical  managers,  plaintiff  was 
to  **  render  services  at  such  thea- 
tres, opersrhouses,  and  halls  as 
required"  by  defendants,  for  a 
certain  period,  for  which  defend- 
ants were  to  pay  her  a  weekly 
salary.  During  the  term  fixed  by 
the  agreement,  defendants  refused 
to  continue  the  employment,  be- 
cause of  plaintiff^s  refusal  to  at- 
tend at  a  rehearsal  as  directed. 
Plaintiff  brouGrht  an  action  for 
damages  for  alleged  wrongful  dis- 
missal, in  which  she  sou^rht  to 
excuse  her  failure  to  attend  the  re- 
hearsal on  the  ground  that,  when 
directed  to  do  so,  on  the  day  pre- 
ceding the  rehearsal,  she  was  physi- 
cally exhausted;  but  it  did  not  ap- 
pear that,  at  the  time  of  the  re- 


hearsal, she  was  pbyalGaUy  unable 
to  attend.  Held^  that  the  contract 
would  not  necessarily  be  termin- 
ated bva  mere  temporary  disability 
of  pUuntiff;  but  that  as  no  suffi- 
cient excuse  for  her  non-attend- 
ance at  the  rehearsal  was  shown,  a 
verdict  In  her  favor  could  not  be 
sustained.    Fisher  v.  Monroe^  4tfl. 


MECHANIC'S  LIEN. 

1.  A  mechanic's  lien  is  invalid  where 
founded  upon  a  notice  of  lien  filed 
by  a  contractor  for  the  unpaid 
balance  of  the  whole  contract  price, 
which  states  that  all  the  wors  and 
materials  have  been  performed  and 
furnished,  when  in  fact  part  of  the 
work  was  unperformed^  and  some 
of  the  materials  not  furnished. 
Close  V.  Clark,  VL 

2.  Under  a  general  denial  in  an  action 
to  enforce  a  mechanic's  Men,  filed 
for  the  unpaid  balance  of  a  con- 
tract to  furnish  all  the  work  and 
materials  in  a  buildinf^,  defendant 
may  show  that  he  furnished  part  of 
the  materials  or  Is  liable  as  guaran- 
tor or  surety  for  plaintiffs  thereon. 
lb. 

S.  Under  the  provisions  of  the  me- 
chanic's lien  law  of  1875,  giving  a 
Hen  on  a  house,  etc.,  to  persons 
performing  work  In  erecting  1 1,  etc, 
^*  with  the  consent  of  the  owner,'* 
and  requiring  that  the  notice  of 
Hen  shall  state  **  the  name  of  the 
owner,  lessee,  general  assignee,  or 
person  in  possession  of  the  prem- 
ises, against  whose  interest  a  lien 
is  claimed  (Laws  1885  c  842  §§  1,  4) 
a  notice  which  states  the  name  of 
the  owner,  and  that  the  labor  and 
materials  for  which  ft  lien  Is  claimed 
were  done  and  furnished  with  his 
consent,  is  sufficient,  »1  though  it 
does  not  expressly  state  that  the 
lien  is  claimed  agatqst  his  Interest. 
Ross  V.  Simatij  159. 

4.  A  statement  in  such  notice  of  *'  the 
name  of  the  owner  of  the  leasehold 
against  whose  interest  a  Hen  Is 
claimed,"  is  not  exclusive,  and  does 
not  estop  the  lienor  from  claiming 
also  a  lien  against  the  Interest  of 
the  owner,    lb, 

5.  In  a  complaint  to  foreclose  a  me- 
chanic's  lien  on  a  bouse,  etc,  for 
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work  and  materiAls,  an  allegation 
that  the  owner  had  full  knowledge 
of  the  erecting,  etc.,  of  the  build- 
ings, and  consented  to  the  same, 
and  to  the  performance  of  the  labor 
and  supplying  of  the  materials  by 
plaintiff,  is  a  sufficient  averment  of 
**^the  consent  of  the  owner,'*  re- 
quired by  Laws  1885  c.  842  §  1,  to 
create  a  lien  against  his  interest, 
without  alleging  how  or  under  what 
circumstances  his  consent  was 
given,    lb. 

6.  By  a  contract  for  the  erection  of  a 
building  by  S.  for  the  owner,  to  be 
paid  for  in  six  instahnents.  the  fifth 
instalment  was  to  become  due  when 
certain  specified  work  should  be 
done,  F.  A  B.  contracted  with  8. 
to  do  part  of  the  work,  and  plaint- 
iifs  contracted  with  F.  A  B.  to  do 
a  part  of  their  work,  required  to 
earn  the  fifth  instalment.  That 
work  was  done  by  them^  with  the 
owner's  knowledge,  and  the  fifth 
instalment,  having  become  due,  was 
paid  by  the  owner  to  S.,  and  S. 
paid  to  F.  &  B.  the  amount  due  to 
them.  The  next  day  F.  &  B.  made 
an  assignment.  Beld,  that  a  me- 
chanic's lien  thereafter  filed  bv 
plaintiffs  could  not  be  enforced,  all 
that  was  due  or  to  become  due  to 
F.  A  B.  having  been  paid  in  good 
faith;  as  the  statute  expressly  pro- 
vides that  the  owner  shall  be  liable 
to  pay  no  greater  sum  than  the 
price  stipulated  to  be  paid  in  the 
contract.    French  v.  Bauer,  809. 

7.  Under  the  provision  of  the  me- 
chanic'tflien  act  of  1885  for  the  dis- 
charge of  a  mechanic's  lien  on  the 
filing  of  a  bond  '*  conditioned  for 
the  payment  of  any  judgment  which 
may  be  rendered  against  the  prop- 
erty" (Laws  18S5C  842  §  24  subd. 
0),  it  is  not  necessary,  in  an  action 
on  such  a  bond,  that  the  owner  of 
the  premises  should  be  made  a  de- 
fendant, and  a  judsment  of  fore- 
closure and  sale  rendered ;  a  recov- 
ery may  be  had  on  the  bond  if  the 
plaintiff  shows  himself  entitled 
under  the  act  to  a  lien  which,  but 
for  the  filing  of  the  bond,  would  be 
enforced  ai^ainst  tlie  property. 
Copley  V.  Hay,  446. 

8.  In  an  action  to  foreclose  a  mechan- 
ic's lien,  in  which  the  owner  of  the 
property  was  made  a  defendant,  the 
complaint  set  forth  a  good  cause  of 


action  for  such  foredoanre,  and  also 
averred  the  filing  by  another  de- 
fendant, one  of  the  contractors  for 
the  buildinff  on  which  the  lien  was 
claimed,  of  **  his  bond  for  twice  the 
amount  of  the  plaintiffs'  claim  or 
lien  herein."  Held,  that  this  did 
not  show  a  discharge  of  the  lien, 
under  the  provision  above  cited, 
which  requires  that  the  court  shall 
fix  or  direct  the  amount  of  the  bond 
and  that  the  sureties  shall  be  ap- 
proved and  an  order  made  thereon 
by  the  court  or  Judge  discharging 
the  lien;  and  that  therefore  a 
demurrer  by  the  owner  to  the  com- 
plaint, on  the  ground  that  it  stated 
no  cause  of  action  as  against  hear, 
was  properly  overruled.    lb. 


HISJOINDEB. 
See  AppEAii,  Ifi. 


MISNOMER. 

On  motion  to  set  aside  levies  and 
sales  under  executions,  on  the 
ffround  that  the  name  bv  which 
defendant  was  designated  in  tlie 
proceedings,  judgments,  and  execu- 
tion, was  not  nis  real  name,  it 
appeared  that  he  was  equally  well 
known  by  either  name.  Held,  that 
although  that  fact  was  not  alleged 
in  the  original  actions,  the  execu- 
tions were  not  void,  as  there  was 
no  misnomer.  Iboocm  v.  MMz^ 
468. 


MISTAES. 
See  Sals,  6. 


MORTGAGEa 
See  Chattel  Mobtoagbs. 

FOBKCLOSURB. 

MimiCIPAL  CORPORATIONS. 

1.  A  period  of  less  than  forty-eight 
hours  between  the  time  of  a  snow- 
fall and  an  accident  due  to  a  slip- 
pery street  is  not  sufticlent  to  charge 
the  city  with  negligence  in  not 
causing  the  street  to  be  cleare*!. 
O'Connor  v.  Mayor,  etc.,  qf  New 
York,  68. 
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8.  Plaintiff  wm  injured  by  falling  off 
a  gangplank  into  an  open  stairway 
in  landing  from  a  boat  on  defend- 
ant city's  dock.  The  maintenance 
of  the  stairway  was  necessary  for 
landing  passengers,  and  the  dock 
was  not  defective  or  in  a  dangerous 
condition.  In  an  action  to  recover 
for  the  injury  there  was  no  proof 
that  the  boat  or  ganff  plank  was 
owned  or  furnished  by  defendant 
or  operated  by  its  servants.  Beld^ 
that  the  complaint  was  properly 
dismisaed.  Holland  v.  May  or  ^  etc. » 
^New  York,  124. 


N 


KAMBS. 

See  MiSKOMEB. 


NEGLIGENCE. 

L  In  an  action  for  personal  injuries, 
it  appeared  that  plaintiff  entered 
defendant's  liquor  store  by  the 
front  entrance  to  make  a  purchase, 
and,  attempting  to  depart  by  a  side 
door  which  he  had  often  used  as  a 
means  of  exit,  fell  into  a  cellar 
opening  in  front  of  such  door, 
which  was  In  use  and  uncovered, 
and  was  injured.  Plaintiff  testi- 
fied that  the  door  was  unlocked, 
and  that  there  was  insufficient 
tight  to  see  the  opening,  while  de- 
fendant offered  evidence  thai  the 
door  was  locked  and  bolted,  and 
plaintiff  was  warned  against  its 
use,  which  plaintiff  denied.  Held, 
that  the  questions  of  negligence  and 
contributory  negligence  were  prop- 
erly submitted  to  tne  Jury.  James 
V.  Ford,  126. 

8.  The  complaint  alleged  ownership 
of  the  premises  by  defendant,  while 
the  answer  admitted  that  ne  oc- 
cupied the  premises  and  carried  on 
business  there.  Held,  that  a  fail- 
ure to  prove  ownership  was  not  a 
material  variance.    16. 

S.  One  who  has  entered  into  a  con- 
tract with  a  city  to  do  blastine  in 
a  street,  the  work  being  intrinsi- 
cally dangerous  to  others,  is  liable 
to  auT  person  injured  by  negligence 
In  doing  the  work,  even  though  it 


be  negligence  of  a  raboontnetor 
with  hun  therefor.  Buddln  t.  For- 
tunaio^  106. 

4.  Where  demised  premises  are  in- 
jured by  negligent  blasting,  the 
lessee  mav  recover  damages  lor  re- 
I>aiis  made  by  him,  necessary  to 
protect  his  piopertv  or  to  make  the 
premises  tenantabfe  after  the  in- 
jury: it  not  appearing  that  the 
landlord  was  bound  by  any  coven- 
ant to  keep  the  bttikUng  In  repair. 
lb.  ^^t-^     .    rr- 


5.  One  with  whom  a  carriage  has 
been  left  by  the  owner  to  be  re- 

E aired,  being  at  most  a  bailee  for 
ire,  cannot  recover  for  injuries 
thereto  caused  by  negligenoe  of  a 
third  party,    lb. 

6.  Plaintiff's  intestate,  having  gone 
to  defendant's  apartment  house  to 
visit  a  servant  of  one  of  the  tenants, 
entered  an  elevator  used  for  carry- 
ins  baggaee  and  servants,  in  one 
side  of  which  was  a  slide,  movable 
up  and  down,  for  the  purpose  of 
taking  on  baggage.  While  the 
elevator  was  ascending,  the  intes- 
tat-e,  through  faintness  or  loss  of 
consciousness,  sank  to  the  floor, 
and,  the  slide  oelng  up,  fell  through 
it,  and  her  dead  body  was  found  at 
the  bottom  of  the  shaft.  The  only 
negligence  all^^  on  the  part  elf 
defendant  was  in  leaving  the  slide 
open.  Held,  that  the  facts  would 
not  authorize  a  finding  of  negli- 
gence, the  accident  beins  not  only 
unexampled,  but  one  which,  if  it 
had  not  happened,  would  have 
seemed  physicstlly  impossible.  Fgan 
V.  Berfishire  Apart,  A8$oc*n^  218. 

7.  The  fall  from  an  elevated  railway 
of  a  crowbar,  in  use  by  an  em- 
ploye making  repairs  to  the  track, 
wherebv  a  person  in  the  street  below 
was  Infured,  raises  a  presumption 
of  negligence,  which  is  not  over- 
come by  proof  that  the  crowbar 
was  dropped  through  the  efforts  of 
the  employe  to  save  himself  from 
falling.  MoreetnannT,  ManhMan 
B.  Co.^  249. 

8.  At  the  trial  of  an  action  agidnst  a 
railway  company  for  injuries  al- 
leged to  have  been  caused  by  neg- 
ligence in  repairing  its  tracks,  the 
judge,  in  charging  the  Jury,  said: 


index; 
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^'YonmciBt  say  whether  the  rail- 
road company  has  used  ordinary 
and  reasonable  care  in  performing 
this  work  upon  its  tracks.  Has  it 
neglected  the  precautions  which 
reasonable  and  prudent  people 
would  have  taken  to  prevent  an 
accident  similar  to  the  one  upon 
which  you  have  to  pass  ?  '*  UeUl^ 
that  this  was  not  objectionable  as 
inviting  the  Jury  to  make  affirma- 
tive suggestions  as  to  possible  safe- 
guards,   lb, 

0.  In  an  action  against  a  street  rail- 
road company  n>r  injuries  received 
in  attempting  to  enter  its  horse-car. 

Slain  tiff  and  his  wife  testified  that 
e  had  signaled  to  the  driver,  and 
the  car  had  come  to  a  full  stop,  but 
suddenly  started  as  he  was  stepping 
on  the  platform,  throwing  him 
down  and  injuring  him.  Other 
witnesses  for  plaintiff  testified  that 
the  car  had  not  stopped,  but  had 
slackened  its  speed  so  that  any 
person  could  enter  it  without  risk. 
Defendant's  witnesses  testified  that 
it  had  neither  stopped  nor  slackened 
its  speed,  but  was  moving  at  an 
ordinary  rate.  Held,  that  motions 
to  dismiss  the  complaint  and  to 
direct  a  verdict  for  defendant  were 

Sroperly  denied;  the  questions  of 
efenduit's  negligence  and  plaint- 
iff's contributory  negligence  were 
for  the  Jury.  8eitz  v.  Dry  Dock, 
B.  B.,  i  B,  R.  Co.,  264. 

See  Carbibbs. 

Landlobd  Ain>  Tenant, 

15. 
Habtbr  and  Sbbvant,  1. 
Municipal  Cobpobations. 
Railways,  11-15. 

NEW  TRIAL. 

In  an  action  to  recover  from  defend- 
ant the  amount  of  a  check  drawn 
by  plaintiffs*  agent,  upon  an  ac- 
count in  which  he  kept  funds  of 
plaintiffs,  to  repay  to  defendant 
money  loaned  to  the  agent,  the 
answer  set  up  that  the  agent  bor- 
rowed the  money  as  agent  of 
plaintiffs,  and  not  individually,  and 
the  case  was  tried  on  that  theory. 
Held,  that  newly  discovered  evi- 
dence to  the  effect  that  the  check 
was  in  fact  paid  out  of  the  individ- 
ual funds  of  the  agent,  which  he 
had  deposited  in  his  agent's  account 
to  meet  such  check,  not  being  ger- 


mane to  the  issues,  was  no  ground 
for  a  new  trial.  Gerard  v.  McCor- 
mick,  40. 

See  Appeal,  6,  7, 18. 

NEW  YORK  CITY. 

See  Bbokebs. 

City  Coubt  of  New  Yobx, 

7,  a 

DiSTBICT  CoUBT. 

Landlobd  and  Tenant,  7. 
Hastbb  and  Sbkvant,  1. 
Municipal  CoBPOBATioira. 

NOTICE. 

See  Chattel  Mortgages,  7. 
Landlobd  and  Tenant, 

10. 
Mechanic's  Lien,  1,  8,  4. 
Municipal  Cobpobations. 

1. 
Rsfebence,  2. 

NUISANCE. 

See  Railways,  24. 

O 

ORDERS. 

An  order  for  service  by  publication 
in  foreclosure  proceedings  bore  the 
caption  **  At  a  Special  Term,*'  etc., 
and  was  made  by  the  judge  while 
actually  on  the  bench  in  court,  and 
was  signed  with  his  initials  with 
the  abbreviation,  **  Enf  It  con- 
tained the  usual  impersonal  reci- 
tals of  a  Special  Term  or  ''  Court** 
order.  Held,  nevertheless,  that  it 
would  be  presumed,  in  favor  of  the 
regularity  of  the  order,  that  it  was 
the  personal  act  of  the  judge,  as  a 
judge,  as  required  by  section  440 
of  the  Code  of  Civil  Procedure, 
and  not  as  the  embodiment  of  the 
court,  in  which  case  it  would  be 
nugatory.    Regan  v.  Tranbe,  152. 

See  Appeal,  14. 

P 

PARTIES. 
See  Appeal,  16,  20. 

DlSCOVEBY. 

Misnomer. 
Pabtnership,  2,  4. 
Railways,  1,  4,  0, 17. 

SUMMABY  rBOCXEDINGB,  2, 
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PARTNERSHIP. 

1.  In  an  action  by  an  administratrix 
to  establlsli  a  copartnership  be- 
tween her  intestate  and  defendanti 
and  for  an  accounting,  it  appeared 
that  such  a  partnersliip  had  existe<l, 
but  that  prior  to  Aprii  2tith,  1874, 
the  intestate  had  received  from  the 
partnership  business  an  amount 
equal  to  his  advances;  it  did  not 
appear  thsit  after  that  date  he  took 
any  part  in  the  management  or 
control  Of  the  business,  or  received 
any  money  on  account  of  it,  but 
defendant  conducted  it  alone,,  and, 
from  1877.  in  partnership  with  an- 
other; between  May  3d,  1874,  and 
July  4th,  1879,  the  intestate  bor- 
rowed small  sums  from  defendant 
or  said  firm,  which  were  not  en- 
tered in  the  books  of  the  business, 
except  as  a  memorandum,  until 
repaid;  on  October  1st,  1874,  as  an 
insurance  broker,  he  procured  iii- 
surancie  on  the  property  of  the  busi- 
ness in  the  name  of  defendant,  and 
October  Ist,  1875,  procured  a  re- 
newal thereof,  and  October  1st, 
1879,  procured  a  policy  In  the  name 
of  the  new  firm,  and  afterwards  ren- 
dered a  bill  to  them  therefor,  and 
received  and  receipted  payment. 
Held,  that  this  was  sufficient  to 
sustain  a  finding  that  the  partner- 
ship between  him  and  defendant 
was  dissolved  on  or  before  October 
1st,  1874.    Bice  v.  Maddox,  156. 

S.  Articles  of  copartnership  con- 
tained an  agreement  that,  in  the 
event  of  the  death  of  a  certain  one 
of  the  x>artners  before  the  expira- 
tion of  the  term  of  the  copartner- 
ship, his  interest  therein  should 
survive  to  his  personal  representa- 
tives and  the  business  should  be 
continued  by  jthem  and  the  other 
partner  as  copartners.  During  the 
term  of  the  partnership,  such  part- 
ner died,  leaving  a  will  by  which 
he  directed  his  executors  to  carry 
out  this  agreement.  Held,  that 
the  agreement  was  valid,  and  the 
defendant  in  an  action  for  a  debt 
due  to  the  firm  could  not  object 
that  the  executors  were  improp- 
erly joined  as  plaintiffs.  Woarms 
V.  Bauer,  833. 

3.  In  an  action  against  several  defend- 
ants for  personal  injuries  to  plaint- 
iff sustained  on  a  toboggan  slide, 
the  only  evidence  that  defendants 


were  jointlv  interested  in  operat- 
ing the  slide  was  testimony  that 
the  ground  was  let  to  one  of  them 
for  a  company  as  tenant;  that  sm- 
other defendant  paid  for  services 
rendered  in  the  construction  and 
operation  of  the  slide,  by  checks  as 
treasurer  of  the  company ;  and  that 
other  defendants  inspected  tobog- 
gans and  other  goods,  and  order^ 
them  sent  to  the  slide.  Held,  that 
this  was  insufficient  to  chiurge 
defendants  with  liability  as  part- 
ners. Demarest  v.  Flack,  837 . 
4.  The  facts  that  a  contract  was 
made  by  one  of  the  parties  to  it 
under  a  name  containing  the  des- 
ignation '*  &  Co.,*'  not  representing 
ah  actual  partner,  and  that  such 
party  carries  on  business  under  that 
name  in  violation  of  section  Si^  of 
the  Penal  Code,  are  not  a  defense 
to  an  action  by  such  party  on  the 
contract,  unless  credit  was  given  to 
him  and  reliance  placed  on  the 
false  designation.  Barron  v.  Fosf, 
441. 

See  CoBPOBATioxs,  0. 


PAYMENT. 

L.,  the  managinff  employe  of  a  cor- 
poration, was  indebted  to  defend- 
ant in  the  sum  of  $50.75,  while  de- 
fendant was  indebted  to  the  oor- 
e>ration  in  the  sum  of  $59.63. 
efendant  tendered  to  L.,  at  the 
company*  s  office,  $50.75,  and  asked 
to  have  it  credited  on  his  accpmit 
with  the  corporation,  at  the  same 
time  requesting  L.  to  pay  his  in- 
debtedness to  defendant.  L.  took 
such  money,  counted  it,  and  paid 
it  back  to  defendant,  at  the  same 
time  crediting  defendant's  account 
with  the  corporation  with  such 
amount.  Held,  that  on  these  facts 
the  jury  was  justified  in  finding  a 
payment  of  defendant's  debt  to  Uie 
corporation.  SKailer  y,  Margattj 
166. 

Bee  PRmciPAi.  asd    Aoutt. 
1,2. 
Receipts. 
Sale,  6. 

WiTVSBSBS,  4. 


PENALTIES, 
See  Contracts,  10. 
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PERSONAL  INJURIES. 

Bee  Damages,  1»  8,  6, 0. 

Evidence,  4,  7. 
Neolioemcb,  1,  0-& 
Pabtxebsoip,  & 
Witnesses,  :&• 


PLEADING. 

1.  In  an  action  for  personal  injuries 
alleged  to  have  been  caused  by  the 
dangerous  condition  of  certain 
premises,  the  complaint  alleged 
ownership  of  the  premises  bv  de- 
fendant, while  the  answer  admitted 
that  he  occupied  the  premises  and 
carried  on  business  there.  Held^ 
that  a  failure  to  prove  ownership 
was  not  a  material  variance. 
Jamee  v.  .Fbrd,  126. 

2.  As  a  reply  to  an  answer  is  reguired 
by  section  514  of  the  Code  of  Civil 
Procedure  only  where  a  counter- 
claim is  pleaded,  new  matter  in  an 
answer,  not  stating  a  counterclaim, 
is  deemed  controverted,  and  may 
be  traversed  or  avoided  in  anyway. 
Springer  v.  Bien^  275. 

8.  An  action  was  brought  by  H.,  one 
of  two  joint  debtors  against  whom 
separate  judgments  had  been  en- 
tered on  their  joint  debt,  seeking 
to  restrain  the  collection  of  an 
execution  issued  against  him  there- 
on, on  the  ground  that  he  liad  been 
discharged  by  a  release  executed  to 
him  by  one  L.,  to  whom  the  judg- 
ment against  the  other  joint  debtor 
bad  been  assigned  by  the  creditor. 
At  the  trial,  a  motion  was  made 
for  leave  to  amend  the  complaint, 
so  tiiat  L.,  wiio  was  a  party  defend- 
ant, might  be  compelled  to  Indem- 
nify H. If  payment  of  the  judgment 
should  be  enforced.  Held^  that 
this  was  properly  refused,  as  such 
amendment  would  introduce  a 
cause  of  action  which  was  not 
consistent  with  the  original  cause 
of  action,  and  as  to  which,  being  a 
cause  of  action  for  damages  for 
fraud  or  deceit,  L.  would  be  en- 
titled to  a  trial  by  Juij.  WhiUe- 
more  ▼.  Judd  X.  A  a.  Oil  Co.^  200. 

4.  An  order  granting  leave  to  serve 
a  supplemental  complaint  and 
allowing  defendant  a  certain  time 
thereafter  to  answer,  is  not  erron- 
OQs  because  it  fails  to  provide  for  a 


demurrer  ;  as  a  demurrer  to  a  sux>- 
plemental  complaint  is  not  author- 
ised by  the  Code.  My  ere  v.  Metro- 
polUan  EU  E.  Co.,  410. 

• 

5.  In  granting  leave  to  serve  a  sup- 
plemental complaint,  the  case  hav- 
ing been  on  the  calendar  more  than 
a  year,  it  is  within  the  discretion 
of  the  court  to  provide  that  the  case 
shall  retain  its  original  date  of  issue, 
its  number  on  the  calendar,  and  its 
position  on  the  day  calendajr.    J^. 

0.  All^ations  of  fraud  made  in  a 
pleading  on  infurmation  and  be- 
lief, without  a  statement  of  facts 
on  which  such  belief  is  founded, 
are  insufficient.  Seidman  v.  Geib. 
484. 

7.  A  complaint,  setting  forth  a  cause 
of  action  for  a  malicious  prosecu- 
tion only,  alleged  that  plaintiff  was 
arrested  therein  under  a  warrant. 
At  the  trial  it  appeared,  on  cross- 
examination  of  defendant's  wit- 
nesses, that  the  arrest  was  made 
without  a  warrant.  Held,  that 
granting  leave  to  plieUntiff  to  amend 
his  complaint  by  adding  a  cause 
of  action  for  false  imprisonment, 
thereby  introducing  a  new  cause  of 
action,  was  error,  for  which,  though 
no  exception  thereto  was  taken,  a 
judgment  for  plaintiff  should  be 
reversed.  Cuniber  v.  Schoenfeld^ 
4>4. 

8.  In  an  action  by  the  indorsee  of  a 

Promissory  note  signed  **  G.  B.,  per 
;.  B.,  Atty.,*'  brought  against  R. 
B.  for  a  balance  due  on  the  note, 
the  complaint  contained  a  para- 
graph alleging  tliat  it  was  agreed 
between  plaintiff  and  defendant 
**  that  the  matter  was  not  one  of  6. 
B*,  but  a  personal  one  of  the  de- 
fendant,** and  that  he  owed  plaint- 
iff a  specified  sum,  and  that  that 
was  the  true  balance  due  upon  said 
note.  The  onlv  denial  in  the 
answer  of  these  allegations  referred 
expressly  to  said  paragraph  of  the 
complaint,  and  denied  the  precise 
words  of  all  its  averments  except 
the  statement  of  the  personal  obli- 
gation of  defendant,  to  which  no 
reference  was  made.  Held,  that 
this  was,  in  effect,  an  express  ad- 
mission of  that  allegation;  and 
that  no  question  of  the  considera- 
tion for  such  agreement,  or  other 
question  affecting  its  validity,  could 
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be  ndaed.     Bam$ay   v.    Barnes, 
478. 

9.  The  force  of  such  admission  was 
not  destroyed  by  proof  of  a  writing 
made  by  defendant,  reciting  that 
he  had  purchased  the  note,  and 
that  said  sum  was  the  balance  due 
on  the  purchase;  such  writing  not 
being  signed  by  defendant  and 
not  enforceable  against  him  as  an 
agreement.    lb. 

See  FOBRCLOSUBE,  1. 

Judgment,  2,  8. 
Limitation  of  Aotiohs,  2. 
Hecuanig'8  Lisn,  2,  5. 
Neolioenge,  2. 
Replevin. 
Sale,  2,  4. 

PLEDGE. 

1.  A  broker  holding  stock  as  partial 
security  for  a  debt,  #ith  the  right 
to  sell  it  at  any  time  to  protect 
himself,  is  not  legally  obligated  to 
sell  and  realize  upon  it  before  bring- 
ing action  or  counterclaiming  upon 
the  debt,  where  the  debtor  has  not 
directed  a  sale.  MattemY.  8age^ 
142. 

2.  Where  a  pledgee,  although  having, 
by  the  indorsement  and  delivery  to 
him  of  a  warehouse  receipt  for  the 
goods  pledged,  the  right  to  the  ex- 
clusive and  absolute  control  there- 
of, does  not  claim  or  exercise  that 
right,  if  the  pledgor,  having  free 
access  to  the  goods,  and  knowing 
that  they  are  in  danger  of  damage, 
does  nothing  to  preserve  them  or 
to  make  the  damage  as  little  as 
possible,  though  having  opportu- 
nity to  do  so.  Tie  cannot  hold  the 
pledgee  responsible  for  the  loss 
thereby  caused.  WilleUn  v.  Ilatchf 
S28. 

PRACTICE. 

See  Appeal. 
Costs. 

Evn)ENC?E. 

Execution. 

JUDOMENT. 

Limitation  of  Actions. 

Parties. 

Pleading. 

Reference. 

Replevin. 

Trial. 

Witnesses. 


PRESUMPTIONS. 

See  AOKNOWLBDGMKNT. 

evidekok,  6« 

Mabtkb  and  Sebvabt,  2. 

Neoligencb,  7. 

Ordebs. 

Railways,  18. 

SblebiffSi  2. 


PRINCIPAL  AND  AGENT. 

1.  Plaintiffs*  agent  in  the  collection 
of  rents  of  their  buildings,  known 
as  the  **6Uss  Buildings,''  bor- 
rowed money  of  defendant  for  his 
individual  use,  and  gave  his  indi- 
vidual property  as  security.  He 
paid  sucn  loan  with  a  check  signed 
with  his  name  followed  by  **i^nt 
Glass  Buildings.'*  Held,  that  this 
signature  was  suificient  to  put  de- 
fendant upon  inquiry  as  to  whether 
the  check  was  drawn  upon  funds 
of  plaintiffs.  Gerard  v.  MeCoT' 
mid,  40. 

2.  The  action  to  recover  the  amount 
of  such  check  from  defendant  was 
tried  upon  the  theory  that  the  loan 
was  made  to  plaintiffs'  agent,  as 
agent,  and  not  individually.  Held^ 
that  newly  discovered  evidence  to 
the  effect  that  the  check  was  in 
fact  paid  out  of  the  individual 
funds  of  the  agent,  which  he  had 
deposited  in  his  agent*s  account  to 
meet  such  check,  not  being  ger- 
mane to  the  issues,  was  no  ground 
for  a  new  triaL    i&. 

3.  Although  letters  written  by  one 

S^rson  are  not  admissible  to  prove 
s  agency  for  another,  they  may 
be  competent  against  the  latter  as 
part  of  the  res  geHtas,  where  they 
relate  to  the  matter  in  contro- 
versy, and  the  agency  is  otherwise 
proved.    Lathers  v.  HwUy  M9, 

4.  Defendant  was  a  foreign  corpora- 
tion, having  an  office  m  the  City 
of  New  York,  in  charge  of  H.  as 
manager.  Plaintiff,  seeking  em- 
ployment, on  a  reply  received  to  his 
answer  to  an  advertisement,  called 

at  said  office,  and  was  received  by 
H .,  and  referred  by  him  to  M.,  who 
entertained  plaintiff* s  application, 
drew  up  a  iwper  for  him  to  sign, 
to  be  sent  to  the  home  office  be 
approval,  and  engaged  him  in  the 
meantime  at  a  weekly  salary,  %nd 


INDEX. 


587 


demanded  from  him  a  deixMit  of 
money  as  Becurity  for  the  faithful 
discharee  of  his  duty,  which  plain- 
tiff paid.  His  application  was  not 
sent  to  or  approved  by  the  home 
office.  Ueld^  that  it  was  not  a  de- 
fense to  an  action  by  him  against 
the  company  for  the  salary  agreed 
on  and  the  deposit,  that  M.  had  no 
authority  to  hire  others  for  the  com- 
pany, and  that  H.  had  authority 
only  to  receive  applications  for  em- 
ployment, and  to  hiro  such  appli- 
cants as  were  approved  by  the  com- 
pany, as  plaintiff  did  not  know  of 
this  limitation  of  H.'s  authority, 
which,  as  between  them,  was  ap- 
parently general.  Berresch  v.  John 
Hancock  MuU  Life  Ins.  Co.,  S94. 

S.  In  such  action,  H.,  called  as  a 
witness  bv  defendant  to  show  the 
course  of  Dusiness  at  the  office,  the 
restrictions  on  his  authority,  etc., 
testified  that  he  was  manager  of 
the  company.  He  was  not  contra- 
dicted, and  thero  was  other  evi- 
dence of  similar  action  by  him  in 
other  instances.  Held,  that  this 
was  sufficient  proof  of  his  agency. 
lb. 

0,  The  claim  on  which  plaintiff 
brought  suit  aeainst  defendant  for 
money  received,  arose  out  of  trans- 
actions of  plaintiff  with  one  K., 
in  a  stock-brolcerage  business  car- 
ried on  by  K.  in  part  of  a  drink- 
ing saloon  of  which  defendant  was 
mroprietor.  It  was  conceded  that 
&.  acted  as  defendant's  agent  in  the 
first  of  such  transactions  with 
plaintiff,  but  defendant  testified 
that,  before  the  later  transactions, 
an  arrangement  was  made  between 
him  and  K.  that  the  latter  should 
carry  on  the  business  on  his  own 
account,  and  K.  testified  that  he 
told  plaintiff  of  the  change;  but 
plaintiff  denied  this  and  denied 
that  he  knew  of  any  change  in  the 
business,  although  changes  were 
made  in  the  signs,  etc.,  by  insert- 
K*s  name.  There  was  some  evi- 
dence that  these  changes  were  but 
a  cover,  and  were  not  made  in  good 
faith.  Held,  that  as  the  question 
whether  such  changes  were  made 
as  to  put  plaintiff  on  inquiry  was 
a  mixed  question  of  law  and  fact, 
the  judgment  of  the  trial  justice  in 
favor  of  plaintiff  would  not  be  dis- 
turbed on  appeaL  Lines  Y,  8hep- 
hard,4nL 


See  Bbokbbs. 
Disco  VKBT. 

EVIDBNCB,  5,  0, 

FAcroHs. 
Patkkkt. 


PUBLIC  POLICY, 

See  CONTBAGTS,  10. 

Wabxhoubbmkv,  6. 


QUESTIONS  OF  LAW  AND  FACT. 

See  CAHBTEB0. 

Landlord   and  Tkkaht, 

2. 
Neolioencb,  1,  8, 9. 
PuEADiiro,  8. 
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RAILWAYS. 

1.  In  actions  against  three  elevated 
railroad  companies,  as  joint  de- 
fendants, for  damages  to  plaintiffs' 
real  property  from  the  construc- 
tion, maintenance,  and  operation 
of  an  elevated  railroad  in  the  street 
in  fnmt  thereof,  and  for  injunc- 
tions restraining  defendants,  the 
court  found  that  one  of  the  defend- 
ants had  not  taken  any  part  in  the 
construction,  maintenance,  or  op- 
eration of  such  railroad,  negativ- 
ing the  allegations  of  the  com- 
.plaint  as  to  such  defendant;  and  it 
was  not  alleged  that  such  railroad 
company  tlireatened  or  intended 
to  take  any  part  in  the  mainten- 
ance or  operation  of  said  railroad. 
Held,  that  judgmenU  against  all 
the  defendants  iuust  be  reversed  as 
to  said  railroad  company.  Tfiomp" 
eon  V.  Manhattan  H.  Co.,  64. 

2.  In  such  an  action,  the  admission 
of  evidence  on  the  part  of  plaintiffs 
of  the  value  of  the  premises  with- 
out the  location  of  the  road,  is  not 
ground  of  reversal  where  similar 
evidence  was  admitted  on  defend- 
ants' part.    lb. 

3.  The  rejection  of  evidence  of  a 
witness  as  to  what  he  paid  for  rent 
of  premises  in  the  neighborhood  la 


688 


INDEX. 


^  not  error,  where  It  was  not  shown 
under  what  circumsuuices  he  oc- 
cupied the  premises,  or  why  the 
landlord  was  induced  to  receive 
such  amount  as  rent  for  the  prem- 
ises,   lb, 

4.  Remaindermen  may  maintain  an 
'    action  in  equity  to    restrain  the 

maintenance  of  an  elevated  road 
In  the  street  in  front  of  the  prem- 
ises in  possession  of  the  life  tenant, 
and  for  damages  for  the  injury  to 
the  inheritance.  And  in  ascertain- 
ing their  damages,  the  damages  to 
the  whole  fee  may  be  apportioned 
between  the  life  tenant  and  remain- 
dermen according  to  the  annuity 
tables.    lb. 

5.  Between  1868  and  1870  the  prop- 
erty in  question  rented  for  $5,:>dO 
per  annum;  in  1870-71,  when 
partly  occupied,  for  $8,450;  in 
1871-76  for  $4,2.-)0;  in  1876-77, 
being  the  year  immediately  pre- 
ceeding  the  construction  of  defend- 
ants* road,  for  $3,900;  and  since 
then  for  about  $3,000.  Held,  that 
an  allowance  of  $25,000  damages 
was  excessive  and  should  be  re* 
duced  to  $15,000.    26. 

6.  Plaintiff  owned  a  lot  running 
through  from  a  street  on  which  de- 
fendant's elevated  railroad  was  con- 
structed to  another  parallel  street. 
On  both  ends  of  the  lot  were 
buildings  fronting  on  their  respec- 
tive streets  and  wholly  discon- 
nected. Ifeld,  in  an  action  for 
damages  from  the  construction  and 
operation  of  the  road,  that  the 
allowance  of  damages  for  the  rear 
structure  was  erroneous.  Mooney 
T.  New  York  KL  R.  Co.,  145. 

7.  Where  a  decrease  in  rental  value 
of  premises  is  due  in  part  to  a 
change  in  the  business  character 
of  the  neighborhood,  it  is  error  to 
allow,  as  damages  to  such  premises 
from  the  construction  and  opera- 
tion of  an  elevated  railroad,  the 
whole  difference  in  value  before 
and  af  t4>r  the  construction  of  the 
road.    lb. 

8.  Defendants  in  such  an  action  can- 
not object  to  the  refusal  of  the 
court   to  allow  evidence    of   the 

*  decline  in  rents  of  the  neighboring 
property,  where  evidence  of  the 
•ame  character  offered  by  plaintiff 


has  been  excluded  on  defendants* 
objection,    lb. 

9.  Plaintiff  in  an  action  for  an  injunc- 
tion against  the  maintenance  of 
an  elevated  railroad  in  the  stre^ 
in  front  of  his  premises,  and  for 
damases  therefrom,  having  de- 
ceased, the  action  was  revived  in 
the  name  of  his  devisee  and  exe- 
cutrix. Held,  that,  it  being  an 
equitable  action,  and  the  question 
of  damages  being  merely  incidental 
and  alternative,  defendants  were 
not  entitled  to  a  jury  trial  as  to  past 
damages  claimed  for  loss  of  rentals 
before  the  death  of  the  original 
plaintiff.  Sander*  v.  New  York 
KL  R.  Co.,  261. 

10.  A  finding  of  fact,  on  trial  by  the 
court  of  such  action,  relating  to 
damage  by  smoke,  steiam,  gas,  and 
cinders,  of  which  there  was  proof, 
included  a  statement  that  grease, 
oil,  and  water  were  allowed  to 
drop  from  passing  trains,  of  which 
there  was  no  evidence.  Held, 
that,  no  motion  to  amend  the  find- 
ings having  been  made,  and  it  ap- 
pearing tlmt  the  error  had  no 
influence  on  the  result.  It  might 
be  disregarded  as  surplusage,    lb. 

11.  While  plalntifTs  intestate  was 
standing  near  the  most  westerly  of 
the  four  tracks  of  defendant's  rail- 
road, at  a  public  street  crossing, 
that  track  being  in  use  for  the 
storage  of  ears,  not  for  the  passage 
of  trains,  a  train,  backing  on  an- 
other track,  struck  a  cart  crossing 
the  tracks  in  a  westerly  direction, 
throwing  the  cart  forward  on  him 
and  inflictinginjuries  which  caused 
his  death.  Held,  that  in  an  action 
therefor,  a  refusal  to  charge  that^ 
if  the  negligence  of  the  driver  of 
the  cart  caused  the  accident,  plain- 
tiff could  not  recover,  was  not 
error;  and  that  a  charge  that 
there  could  be  no  recovery  if  the 
accident  was  caused  exclusively  by 
the  negligence  of  the  driver  of  the 
cart  was  proper.  ijuiU  v.  Nem 
York  CenL  S  H.  R.  R.  Co.^  818. 

12.  Nor  was  it  error  to  decline  to  in- 
struct the  jury  that  the  fact  that  it 
did  not  appear  that,  at  any  time 
previous,  an  accident  had  oocnirad 
at  that  place,  must  be  taken  as 
conclusive  proof  of  the  sufficiency 
of  the  provision  nuuie  by  (leCenit- 
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ant  by  stationiiig  flagmen  there 
to  warn  persona  of  approacLing 
danger.    i6. 

18.  It  was  proper  to  charge  that,  if  a 
sadden  and  instinctive  effort  on  the 
part  of  the  driver  of  the  cart  to 
escape  impending  danger  after 
receiving  warning  thereof  resulted 
In  the  accident,  there  not  being 
sufficient  time  to  form  an  intelli- 

Snt  and  deliberate  Judgment  as  to 
e  best  means  of  escape,  n^ii- 
ffence  was  not  imputable  to  mm. 

14.  Under  the  circumstances,  contri- 
butory negligence  could  not  be  im- 
guted  to  deceased,  as  matter  of 
kw,  merely  because  he  remained 
within  or  partly  within  the  rails  of 
the  westerly  track  at  the  time  of 
the  approach  of  the  train;  whether 
he  used  proi>er  care  was  a  question 
for  the  jury.    lb. 

Ifi.  The  mere  statement  of  the  Judge 
in  his  charge  that  the  crossing  was 
a  dangerous  one  did  not  amount 
to  a  misdirection,  he  having  left 
all  essential  facts  to  be  determined 
by  the  Jury,  and  no  specific  request 
having  been  made  that  that  fact 
be  submitted  to  them.    lb, 

10.  The  exclusion  of  flags,  offered  as 
exhibits,  ^lesed  to  be  similar  to 
the  one  used  by  the  flagman  at  the 
time  of  the  accident,  and  of  testi- 
mony relating  to  them,  was  not 
error  such  as  to  entitle  defendant 
to  a  new  trial,  such  flags  not  being 
the  only  means  available  to  defend- 
ant for  the  purpose  for  which  they 
were  offered.    lb. 

17.  One  who  acquires  title  to  land 
abuttineon  a  public  street,  after  an 
elevated  railroad  is  built  and  in  full 
operation  on  such  street,  may  main- 
tain an  action  to  restrain  the  main- 
tenance and  operation  of  the  rail- 
road and  for  damages  for  injuries 
therefrom  to  easements  in  the 
street,  appurtenant  to  the  land. 
IVerfelman  t.  Manhattan  R,  Co*. 
8S6. 

t8.  It  is  not  necessarv,  in  such  action, 
that  plaintiff  should  connect  him- 
self, by  a  continuous  chain  of  deeds, 
with  the  persons   seized   of   the 

E remises  at  the  time  of  the  build- 
ig  of  the  railroad.    Evidence  that 


he  is  in  possession  of  the  land  un- 
der a  recorded  deed,  claiming  the 
fee,  establishes  a  presumptive  title 
to  the  easements  in  the  straet  as 
well  as  to  the  land,  especially  where 
defendants  are  proceeding  to  ac- 
quire title  to  such  easements  by 
condemnation.    lb. 

19.  A  refusal,  in  such  an  action,  to 
make  a  finding  of  the  abstract  prop- 
osition that  any  benefits  accruing 
to  the  property  from  the  elevatea. 
railroad  are  to  be  set  off  against  any 
damages  sustained,  is  not  error, 
where  evidence  of  such  \ benefits 
was  admitted  and  presumably  had 
its  due  weight  in  the  decision.    lb. 

20.  A  recovery  may  be  allowed,  in 
such  a  case,  for  loss  of  rental  value 
during  the  term  of  a  lease  of  the 
premises,  unexpired  when  plaintiff 
purchased  them,  which  had  been 
made  after  the  building  of  the  rail- 
road,   lb. 

21.  In  an  action  to  restrain  defend- 
ants from  maintaining  and  operat- 
ing their  elevated  railway  along  the 
street  in  front  of  premises  belong- 
ing to  plaintiff,  the  Judgment  for 
plaintiff  awarded  an  injunction, 
with  a  condition  that  it  should  be 
inoperative  upon  payment  by  de* 
fend  ants  of  a  certain  sum  as  dam- 
ages to  the  fee  from  the  main- 
tenance of  the  railroad,  and  also 
awarded  damages  for  past  injury. 
Held^  that  error  at  the  trial,  in  ad- 
mitting proof  of  an  offer  for  the 
property,  as  evidence  of  the  value 
of  the  fee,  was  not  ground  for  re- 
versal, either  as  affecting  the  award 
of  past  damages,  since  that  was 
merely  incidental  to  relief  by  in- 
junction, or  as  affecting  the  amount 
to  be  paid  in  avoidance  of  the  in- 
junction, since  that  condition  was 
not  open  to  attack  by  defendants, 
whether  they  should  reject  or  ac- 
cept it;  the  amount  to  be  paid  not 
being  so  extravagant  as  to  author- 
ize interference  to  redress  an  abuse 
of  discretion.  Lawrence  v.  Metro- 
poUtan  El.  H.  Co.,  501. 

22.  A  suspension  of  the  operation  of 
such  injunction  should  not  be 
granted  to  defendants,  upon  the  ac- 
quisition of  the  property  by  them 
by  condemnation  proceedings, 
either  as  a  matter  of  right,  or  as 
supported  by  any  equity,  under  the 


590 


INDEX, 


circnmBtances ;  they  haTlne  for  ten 
years  intruded  on  plaintiff's  prop- 
erty without  effort,  by  any  legal 
method,  to  acquire  it.    lb, 

28.  In  a  similar  action,  in  which  a 
like  judgment  was  rendered  for 
plaintiff,  defendant,  on  appeal,  al- 
leged errors  at  the  trial,  in  both 
admission  and  exclusion  of  evi- 
dence of  the  value  of  the  fee.  Held, 
that  such  errors  were  not  ground 
for  reversal,  as  affecting  the  amount 
to  be  paid  in  avoidance  of  the  in- 
junction, since  they  did  not  invali- 
date plaintifTs  claim  to  relief  by 
injunction;  the  amount  to  be  paid 
not  being  so  exorbitant  aa  to  au- 
Uiorize  interference  to  redress  an 
abuse  of  discretion.  Doyle  v.  Jf on- 
haUati  B.  Co,,  506. 

24.  The  construction  and  operation 
of  such  a  railway  in  violation  of 
plaintiff's  easements  in  the  high- 
way is  a  continuing  nuisance,  for 
which  the  owner  may  recover  dam- 
ages accruing  within  the  six  years 
period  of  limitation,  though  the 
railroad  was  constructed  and  oper- 
ated before  that  period.    lb. 

25.  Leases  of  plaintiff's  property, 
made  after  the  construction  of  de- 
fendants* railway,  and  terminated 
before  the  action,  will  not  prevent 
a  recovery  therein  by  him,  under 
section  1(165  of  the  Code  of  Civil 
Procedure,  providing  that  *' a  per- 
son seized  of  an  estate  in  remainder 
or  reversion  may  maintain  an  ac- 
tion founded  upon  an  injury  done 
to  the  inheritance,  notwithstanding 
any  intervening  estate  for  life  or 
for  years."    26. 

26.  In  another  such  action,  in  which 
a  like  judgment  was  rendered  for 
plaintiff,  the  referee  by  whom  the 
action  was  tried  refused  to  find,  as 
a  conclusion  of  law,  that  plaintiff 
was  not  entitled  to  recover  damages 
for  deterioration  of  the  neighlrar- 
hood  caused  by  the  construction 
and  operation  of  defendants'  road. 
Held,  that  such  refusal^  even  if 
error,  was  not  ground  for  reversal, 
either  as  affecting  the  amount  to  be 
paid  In  avoidance  of  the  injunction 
or  as  affecting  the  award  of  past 
damaees,  since  it  would  not  be  as- 
sumed that  anything  was  allowed 
for  such  deterioration,  as  a  substan- 
tive ground  of  recovery,  no  claim 


therefor  having  been  made  by 
plaintiff.  Biggart  v.  ManliaUan 
B,  Co.,  608. 

27.  In  such  an  action  for  an  injunc- 
tion, no  claim  being  made  for  past 
injuries,  a  like  judgment  was  ren- 
dered for  plaintiff,  awarding  him 
an  injunction  with  a  like  condition  ' 
that  it  should  he  inoperative  upon 
payment  by  defendants  of  a  certain 
sum  as  damages  to  the  fee  from  the 
maintenance  of  the  railroad;  but 
on  the  triiU  defendants  were  not 
allowed  to  avail  themselves  of  spe* 
cial  benefits  to  plaintiff's  property 
from  the  maintenance  and  opera- 
tion of  the  railroad  and  the  prox- 
imity of  its  stations  as  affecting  the 
estimate  of  the  amoimt  of  plaint- 
iff's damages.  Held,  on  appeal 
from  the  judgment,  that  as  it  ap* 

'  peared  from  the  record  that  such 
special  benefits  might  have  been 
found  to  preponderate  over  the  in- 
jury, the  error  in  excluding  them 
from  consideration  affect^,  not 
merely  the  amount  to  be  paid  in 
avoidance  of  the  injunction,  but 
the  right  to  relief  by  injunction; 
and  the  judgment  must  be  reversed. 
Gray  v.  Manhattan  B.  Co.,  510. 

28.  In  another  similar  action,  where 
plaintiff  claimed  and  the  judgment 
awarded  him  an  injunction  and 
also  damages  for  past  injury,  on  the 
trial  defendants  were  not  allowed 
to  avail  themselves  of  special  bene- 
fits to  plaintiff's  property  from  the 
proximity  of  a  station  of  the  rail- 
way, as  affecting  the  estimate  of 
the  injury  to  the  rental  vahie 
and  the  fee  value  of  the  property. 
Held,  that  the  exclusion  of  all  con- 
sideration of  such  benefits  in  the 
award  of  damages  was  error,  for 
which  the  judgment  must  be  re- 
versed. WeUh  v,  yew  York  EL 
B.  Co.,  615. 

29 .  Plaintiff's  interest  in  the  premises 
was  a  leasehold  estate  with  a  con- 
tingent right  of  renewal.  Held, 
that  it  was  error  to  award  him  a 
perpetual  injunction;  the  restraint 
should  be  only  during  the  subsis' 
tence  of  plaintiff's  interest,    lb. 

80.  The  theory  on  which  an  action 
to  restrain  the  maintenance  and  op- 
eration of  an  elevated  railroad  above 
a  street  may  be  maintained  by  an 
owner  of  land  abutting  on   Um 
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Street,  is  that  the  continiied  opera- 
tion of  the  road  would  work  a  sub- 
stantial injury  to  such  plaintiff  and 
his  property,  and  tliat  an  injunc- 
tion is  necessary  to  prevent  such 
injury.  The  primary  object  of  the 
action  is  to  obtain  the  relief  by  in- 
junction ;  the  recovery  of  past  dam- 
ages is  a  mere  incident,  allowable 
only  that  complete  justice  may  be 
done,  where  plaintiff  is  entitled  to 
an  injunction ;  and  the  ascertaining 
of  damage  to  the  fee  by  reason  of 
future  Injury  is  only  a  matter  of 
favor  to  the  defendiEmt,  in  order 
tliat  the  injunction  may  be  avoided 
on  payment  of  the  amount  so  found. 
In  such  a  case,  therefore,  the  first 
inquiry  must  always  be  whether 
plaintiff  has  sustained  any  injury 
entitling  him  to  an  injunction. 
Bich  V.  New  York  M.  R.  Co.,  6ia 

81.  Where  such  an  action  is  brought 
for  alleged  injuries  to  several  lots 
owned  by  the  plaintiff,  all  on  the 
same  street  and  within  a  few 
blocks  of  each  other,  even  though 
they  are  not  contiguous,  special 
benefits  peculiar  to  one  of  such  lots, 
arising  from  the  operation  of  the 
road,  may  be  offset  against  the  in- 
jury to  the  others,  in  determining 
whether  on  the  whole  plaintiff  has 
sustained  or  is  likely  to  sustain 
such  injury  as  would  entitle  him 
to  an  injimction.    lb. 

82.  Where,  upon  such  consideration 
and  balancing  of  advantages .  and 
injuries  to  various  pieces  of  prop- 
erty by  reason  of  the  operation  of 
defendant's  road,  it  appears  that  a 
case  of  substantial  injury  inquir- 
ing equitable  interference  by  in- 
junction is  not  made  out,  but 
the  evidence  shows  that  some 
damage  may  have  been  done  to 
certain  of  the  properties  embraced 
in  the  complaint,  and  the  com- 
plaint contains  allegations  suffi- 
cient to  entitle  plaintiff  to  recover 
for  such  damages  in  an  action  at 
law,  instead  of  dismissing  the  com- 
plaint, the  cause  may  be  retained 
and  tried  by  a  jury  as  an  action  at 
law.    lb. 

See  Cabbikbs. 

RECEIPTS. 

BecMpts  signed  by  defendant  and 
deliveied  by  him  to  plaintiffs,  for 


advances  by  them  to  him  on  goods 
which  he  had  consigned  to  them 
for  sale,  acknowledged  that  the 
money  was  received  from  plaintiffs 
**  on  account  of  all  goods  consigned 
to  them  ;  the  same  to  be  sold  at 
their  discretion,  without  limit  as  to 
time  or  price.'*  Held,  that,  in  an 
action  by  plaintiffs  against  defend- 
ant for  a  Mdance  of  such  advances 
exceeding  the  proceeds  of  the  sales, 

Sarol.  evidence  was  admissible  for 
efendant  to  prove  a  guaranty  by 
plaintiffs  to  defendant,  as  part  of 
the  agreement  for  consignment, 
that  the  goods  would  on  a  sale 
realize  not  less  than  a  certain 
price.     WUie  v.  BosenblaU^  496. 

8eeSJLLEj6, 
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BEFERENGE. 

1.  A  direction  by  the  referee  hi  an 
action  on  account,  that  plaintiff 
proceed  with  his  examination  of  a 
witness,  in  the  absence  of  a  ledger 
of  defendant  which  he  desired  to 
use,  is  not  xround  for  reversal,  as 
plaintiff' comd  have  given  notice  to 

groduce  the  ledger  and  then  recalled 
is  witness.     O'Neil  v.  Hover,  181. 

2.  A  notice  to  terminate  a  reference 
for  a  failure  to  file  or  deliver  the 
referee's  report  within  GO  days, 
under  the  Code  of  Civil  Procedure, 
must  be  given  before  the  report  is 
actually  filed  or  delivered,  though 
after  the  60  days .    lb. 

3.  A  stipulation,  made  at  the  close 
of  the  first  day's  trial  before  a  ref- 
eree, that  his  fees  be  fixed  at  $6.00 
far  the  first  hour  and  $5.00  for  every 
succeeding  hour  in  a  day's  sitting, 
is  valid,    lb. 


RELEASE. 

The  presumption,  in  the  absence  of 
evidence  as  to  the  time  of  delivery 
of  a  release  under  seal,  that  it  was 
delivered  on  the  day  of  its  date,  is 
not  overcome  by  the  fact  that  the 
acknowledgment  annexed  to  it 
was  taken  •n  a  subsequent  day, 
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where  it  does  not  appear  that  the 
person  who  executed  it  had  po«- 
eession  of  it  when  he  made  such 
acknowledgment.  CragetY.HeUf 
460. 

See  IHSUBAKOX,  L 


BBlfAINDKBS. 

Bemaindermen  maj  maintatin  an 
action  in  equity  to  restrain  the 
maintenance  of  an  elevated  road  in 
the  street  in  front  of  the  premises 
in  possession  of  the  life  tenant, 
and  for  damages  for  the  injury  to 
the  inheritance.  And  in  ascerodn- 
ing  their  damages,  the  damages  to 
the  whole  fee  may  be  apportioned 
between  the  life  tenant  and  re- 
maindermen according  to  the 
annuity  tables.  Thompnan  v. 
ManhaUan  B,  Co.^  64. 

See  Railways,  26. 


REPLBVIN. 

In  an  action  to  recover  possession  of 
goods  claime<i  by  plaintiff  as  mort- 
gagee, brought  against  the  mort- 
gagor and  a  warehouseman  having 
actual  possession  of  the  property, 
plaintiff^s  af&davit  and  complaint 
alleged  that  he  was  entitled  to  the 
immediate  possession  of  the  goods. 
Tiie  warehouseman  answered  deny- 
ing plaintiff's  allegations  and  set- 
ting up  a  Hen  for  storage.  Held^ 
that  the  claim  of  lien  was  to  be 
deemed  controverted,  and  plaintiff 
might  show,  without  a  reply  or  any 
amendment  of  the  pleadings,  that 
the  warehouseman  had  no  debt  or 
lien  when  the  action  was  com- 
menced or  afterwards.  Einler  v. 
Uid<m  Tranter  A  ti.  Co,,  450. 

See  Chattel  Mobtgaobs. 


SALE. 

1.  A  judgment  for  plaintiff,  in  an 
action  to  recover  for  goods  sold  for 
a  liquor  store,  will  not  be  reversed 
where  there  is  evidence  that  de- 
fendants owned  the  saloon,  and 
after  their  alleged  sale  to  another 
permitted  their  firm  name  to  be 


continued  without  any  indication 
of  change  of  ownership.  Dreher 
V.  (MnmoUy,  106. 

8.  The  answer  in  an  action  for  goods 
sold  and  dellveredwas.  In  substance, 
a  general  denial,  coupied  witii 
an  admission  that,  between  the, 
dates  mentioned  in  the  complaint,  * 
certain  goods  were  furnished  de- 
fendants, but  not  to  the  value 
alleged.  Heldy  that  this  did  not 
admit  the  sale  and  delivery  of  the 
goods  in  controversy;  especially 
as  it  appeared  that,  between  the 
same  dates,  plaintiff  had  sold  other 
goods  to  defendants.  CU^fy  ▼. 
O'Brien,  2(14. 

S.  Where  a  sale  of  goods  has  been 
procured  bv  false  and  fraudulent 
representations  of  the  purchaser, 
the  seller  may  recover  them,  on 
proof  of  the  fraud,  from  a  sheriff 
who  has  levied  on  them  as  the 
property  of  the  purchaser.  Lewie 
V.  Fiack,  240. 

4.  Plaintiff  contracted  to  sell  to 
defendants  certain  real  proi>erty 
situated  in  Thirty  eighth  Street  in 
the  City  of  New  Tork,  of  which 
one  N.  had  been  the  owner,  at  the 
date  of  his  will  and  at  the  time  of 
his  death,  and  to  which  plaintiff 
claimed  title  under  a  clause  in  the 
will  of  N.,  by  which  he  devised  to 
his  wife  **  all  thn  right,  title  and 
interest  1  possess  in  and  to  certain 
lots  In  Thirty-seventh  '  Street  in  ' 
the  City  of  New  York,  which  I  ac- 

Sulred  from  Chatfield  H.  Smith.'* 
>n  a  submission  upon  agreed  facta 
of  the  question  whether  defendants 
should  be  compelled  to  specifically 
perform  the  contract  on  their  part, 
it  was  admitted  that  no  conveyance 
to  N.  of  any  premises  on  Thirty- 
seventh  Street  appeared  of  record, 
and  that  one  Chatfield  H.  Smith, 
in  proceedings  for  probate  of  N^s. 
will,  testified  that  he  conveyed  to 
N.  certain  re«d  property  on  Thirty- 
eighth  Street;  that  he  never  sold 
N.  any  other  real  property;  and. 
that  he  knew  of  no  other  person 
bearing  his  name  in  New  Tork 
City,  held,  that  as  the  truth  of 
this  testimony  was  not  conceded 
by  the  admission,  and  as  it  was  not 
conclusive  as  against  the  heirs  of 
N.,  plaintiffs  title  was  not  so  free 
from  doubt  as  to  justify  a  direction 
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that  defendants  should  accept  it. 
McQrane  y.  Kennedy ,  241. 

5.  After  plaintiff  had  purchased  stock 
in  a  mininff  company,  at  the  sug- 
gestion of  dfefendant,  who  assum^ 
to  act  as  plaintiff  s  broker  in  such 
purchase,  the  property  of  the  com- 
pany was  conveyed  to  another 
company,  and  its  shares  were  made 
conyertibie  into  shares  of  such 
other  company;  and  plaintiff  so 
converted  his  shares,  subsequent- 
ly plaintiff,  alleging  that  he  had 
d:iscovered  that  defendant,  instead 
of  Durchasing  the  stock  as  broker, 
had  merely  transferred  stock  owned 
by  himself  and  retained  the  pur- 
chase price,  sousht  to  rescind  the 
purchase.  Held,  that  it  was  not 
enough,  for  that  purpose,  to  tender 
stock  in  the  original  company,  not 
converted,  which  plaintiff  borrowed 
for  the  purpose,  still  retoining  the 
stock  in  the  new  company  which 
he  had  received.  Mayo  v.  KnowU 
ton,  245. 

6.  A  receipt,  signed  by  defendant, 
for  a  sum  of  money  paid  him  by 
plaintiff,  recited  that  it  was  in  part 
payment  for  a  certain  house,  the 
price  of  which  was  specified,  sub- 
ject to  mortgage.  When  the  parties 
subsequently  met  to  execute  the 
contract,  it  was  discovered  that 
plaintiff  had  intended  to  purcliase 
the  fee,  which  defendant  could  not 
convey,  having  only  a  leasehold  of 
the  ground.  Held,  that,  on  proof 
of  the  fact,  plaintiff  might  recover 
back  the  part  payment.  Stone  v. 
2%aden,280. 

7.  At  the  trial  of  an  action  for  goods 
sold  and  delivered  there  was  evi- 
dence that  the  goods  were  part  of 
a  large  quantity  which  plaintiffs 

.  had  agreed  with  defendant  to  man- 
ufacture abroad,  according  to 
sample,  and  to  import  and  deliver 
as  they  arrived;  but  it  also  ap- 
peared that  the  price  was  a  specified 
sum  per  gross,  to  be  paid  a  certain 
number  of  days  after  delivery. 
Held,  that  this  sustained  a  finding 
that  the  price  of  the  goods  delivered 
became  due  and  payable  at  the  ex- 
piration of  the  term  of  credit,  and 
that  plaintiffs  might  recover  as  on 
a  sale  and  delivery  of  such  goods, 
notwithstanding  such  delivery  was 
under  a  contract  for  the  sale  of  a 
greater  quantity ;  that  proof  of  such 
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special  contract  established  no  de- 
fense,  a  breach  thereof  not  being 
pleaded  as  a  counterclaim;  and  that 
evidence  that  the  goods  did  not 
conform  to  the  sample  was  not 
admissible,  as  no  counterclaim  was 
set  up  on  that  ground.  &Neil  v. 
CroUy,  471. 

8.  A  memorandum  of  a  sale  of  goods 
was  in  the  form  of  a  bought  note, 
containing  the  obligation  of  the 
buyer,  and  no  more,  and  was  signed 
by  the  buyer  only.  Held,  that,  in 
an  action  for  part  of  the  price  re- 
maining unpaid,  the  agreement 
having  been  executed,  so  that 
there  was  no  question  of  the  statute 
of  f  laiids,  parol  evidence  was  ad- 
missible for  defendant  to  prove  a 
sale  by  sample  and  a  warranty, 
and  a  breach  of  the  warranty. 
CfurOs  v.  SoltaUy  490. 

See  Bboksbs. 

Chattel  MoBTOAeBS,  4S. 
Receipts. 


SERVICES. 

See  Bboksbs. 

CoirrBACTS,  4,  6,  7. 
Majbtkb  and  Sebyajit. 


SHERIFFS. 

1.  Persons'  who,  with  others,  have 
indemnified  a  sheriff  for  selling 
goods  of  a  judgment  debtor,  cannot 
escape  payment  of  their  share  of 
expenses  incurred  by  the  sheriff 
in  defending  an  action  for  conver- 
sion of  the  goods,  brought  i^ainst 
him  by  the  assignee  of  the  debtor 
for  benefit  of  creditors,  on  the 
ground  that  they  represented  to 
the  sheriff  when  they  signed  the 
bond  of  Indemnity,  that  they  had 
been  preferred  as  creditors  and  did 
not  wish  to  attack  the  assignment, 
and  subsequently,  that  they  did 
not  wish  the  sheriff  to  defend  the 
action  for  conversion.  Grant  y, 
r^,  40. 

2.  The  payment  by  a  sheriff  of  a  fee 
to  his  counsel  for  defending  an 
action  creates  a  legal  presumption, 
in  a  subsequent  action  by  the 
sheriff  against  his  indemnitors,  that 
it  was  a  fair  and  reasonable  charge, 
which  is  ooncloflive  unless  defend- 
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ant  alleges  and  piovM  that  it  is 
unreasonable.    16. 

See  Salb,  3. 


SLAKDBR. 

In  an  action  for  slander,  alleged  to 
have  eaused  the  dischai^  of  plaint- 
iff from  his  employment,  the  slan- 
derous words  set  forth  in  the  com- 
plaint, and  alleged  to  have  been 
spoken  by  defendant  in  answer  to 
an  inquiry  whether  defendant  had 
paid  plaintiff  commissions,  were, 
**  We  have  not  paid  him  any  com- 
missions. We  have  lent  him  money 
which  he  has  not  repaid,  and  have 
done  printing  for  himfor  wliich  no 
ehai^  has  been  made; "  and  the 
Gom^aint  alleged  that  the  words 
were  accompanied  with  ^^  certain 
inflections  of  voice,  glances,  ges- 
tures, and  movements  indicating 
the  ironical  sense  of  the  words," 
and  explaining  the  true  meaning  of 
the  language  to  be  that  said  loan 
and  services  were,  in  fact,  payments 
as  commissions  or  rewards.  There 
was  evidence  for  plaintiff  tending 
to  show  the  speaking  of  the  words, 
or  part  of  them,  but  nothing  to  sup- 
port the  innuendo  relied  on.  Held, 
that  as  the  gist  of  the  action  was  not 
in  the  words,  which  were  them- 
selves innocent,  but  in  what  was 
alleged  to  have  accompanied  them, 
a  motion  to  dismiss  the  complaint 
i^ould  have  been  granted.  Bond  v. 
Brewster,  82. 

SPECIFIC  PBRFORICAKCE. 

See  fiAiA,  4. 

SPLITTING  CAUSE  OF  ACTION. 

See  AcnoN,  1. 

STATUTE  OF  FRAUDS. 

See  CoiSTBACTS,  5. 
ouarantt. 

Sale,  8. 

STATUTES. 

!•  A  commission  should  not  begvant- 
ed  to  take  testimony  of  lawyers  of 
a  foreign  country  to  prove  a  statute 
of  that  country  and  its  interpreta- 
tion, where  it  is  not  shown  that 
these  is  any  ambiguity  or  uncer- 


tately  in  its  meanlMt  or  Ifaai  tt  has 
receiv/ad  any  judiciaiinterpiieMULion 
there,  or  that  it  cannot  be  proved, 
under  section  042  of  the  Code  of 
Civil  Procedure,  by  an  officially 
printed  copy.  Geoghegan.  v.  Atlas 
SUamahip  Co.,  229. 

2.  Evidence  by  lawyers  of  a  foieign 
oountry,  as  to  the  opinion  of  law- 
yers there  on  the  construction  of  a 
statute  of  that  country,  is  not  ad- 
missible where  the  langna^  of  the 
statute  is  plain  and  there  is  no  de- 
cision by  the  courts  of  such  country 
upon  the  point  in  controversy.    lb, 

STIPULATION. 

See  Attosnsy  and  CuasT. 

DiSTBICT  COUBT,  2. 

Bbfkbbnos,  3. 
STOCK. 
See  Saia,  5. 

SUBMISSION    OF    CONTRO- 
VBBSY. 

iSee  Sale,  4. 

SUMMARY  PROCEEDINOa. 

1.  The  Court  of  Common  Pleas,  on 
reversing  the  final  order  of  a  dis- 
trict court  in  summary  proceedings, 
has  power,  under  sections  2260  and 
8213  of  the  Code  of  Civil  Proouiure, 
to  order  a  new  triaL  Moemth  v. 
Twig,  143. 


2.  A  petition  and  prec^t  in  i 
proceedings  by  a  landlord,  served 
upon  sub-tenants,  and  describing 
them  as  *''  John  I>oe  and  Ridiard 
Roe,  under-tenants,''  whose  true 
Christian  names  are  not  known  to 
the  landlord,  is  sufficient  to  give 
the  justice  jurisdiction  under  sec- 
tion 2235  of  the  Code  of  Civil  Pro- 
cedure, which  reauires  such  peti- 
tion to  name  or  otherwise  intelligi- 
bly designate  the  person  or  persons 
against  whom  the  proceeding  is  in- 
stituted, and  to  specify  who  are 
prineipals  or  tenants  and  who  are 
under-tenants  or  assigns,  A$h  v. 
PvrneU,  188. 

3.  A  warrant  in  summary  ppooaed- 
ings  for  the  removal  of  a  tenant  is 
**  issued,"  witliin  the  meaniiig  of 
sections  22&1  and  ltoaa»  and  Miiy  In 
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the  leaM  of  snb-teiUHits  made  par- 
ties to  the  proceedings,  where  it  is 
signed  by  the  justice  and  delivered 
to  the  cleric,  though  it  is  never  ex- 
ecuted,   lb. 

4.  In  summary  proceedings  against  a 
tenant  from  month  to  month,  for 
recovery  of  possession  of  the  de- 
mised premises,  a  final  order  was 
made  awarding  possession  to  the 
lamllord,  and  thereupon,  without 
the  issue  of  a  warrant,  the  tenant 
removed  from  and  surrendered  the 
premises.  Held^  that  the  tenancy 
was  terminated,  and  the  landlord 
could  not  recover  rent  for  the  en- 
soing  month.  The  provision  of 
section  2253  of  the  Code  of  Civil 
Procedure,  that  the  issuing  of  the 
warrant  cancels  the  agreement  and 
annuls  the  relation  of  landlord  and 
tenant,  is  not  to  be  restricted  in  its 
application  where  the  issue  of  the 
warrant  is  not  necessary.  OaUor 
gher  v.  Beilly^  227. 

See  FoRciBLB  Entbt  and  De- 
tain br. 

SUMMONS. 

A  six  days  summons  issued  in  an  at- 
taclmient  suit  in  the  city  court  of 
New  York,  instead  of  a  ten  days 
smnmons,  as  required  by  subdivi- 
sion 2  of  section  3165  of  the  Code 
of  Civil  Procedure  in  case  of  service 
of  the  summons  by  publication,  is 
not  an  absolute  nullity,  and  may  be 
amended,  under  section  723,  after 
publication  has  been  commenced, 
and  after  thirty  days  from  the  issue 
of  the  warrant,  though  the  sum- 
mons was  not  issued  until  the  order 
for  publication  was  made.  Beimel 
y.  SchcDeland,  34. 

See  District  Coitbt,  8. 
Ordebs. 

SUNDAY. 

A  contract  to  render  instructions  to 
another  in  certain  secrets  of  the  art 
of  photography,  the  instructions  to 
be  given  on  Sunday,  is  in  violation 
of  the  prohibition  of  the  Penal 
Code,  as  amended  by  Laws  1883, 
chapter  858,  against  labor  on  Sun- 
day, excepting  works  of  necessity 
or  charity;  and  no  recovery  can  be 
had  thereon.  Bilordeaux  v.  H. 
Bencke  Lith.  Co.,  78. 


SUPPLEMENTARY   PHOOBED- 

INGS. 

1.  An  order  in  snpplementaiy  pro- 
ceedings reouired  a  jndjg^ent 
debtor  to  deliver  to  the  receiver 
appointed  in  such  proceedings,  a 
policy  of  insurance  on  the  debtor's 
life,  which  he  alleged  he  had  as- 
signed as  security  for  an  indebted- 
ness due  from  him  to  an  estate  of 
which  he  was  executor.  Held,  it 
appearing  that  such  policy  was  then 
in  the  hands  of  the  substituted  trus- 
tee for  the  estate,  and  claimed  by 
him  as  such  security,  that  the  judg- 
ment debtor's  right  to  possession 
was  '*  substantially  disputed"  with- 
in section  2447  of  the  Code  of  Civil 
Procedure,  and  the  order  should  be 
so  modified  as  to  require  only  that 
the  judgment  debtor  assign  to  the 
receiver  the  policy  and  all  his  right, 
title,  and  interest  therein,  so  that 
the  receiver  might  take  proceed- 
ings to  recover  it  from  the  substi- 
tuted trustee.    Frost  v.  Craig^  107. 

2.  An  order  for  examination  of  a 
debtor  in  supplementary  proceed- 
ings, and  a  subsequent  warrant  for 
his  arrest  in  such  proceedings,  are 
independent,  and  the  vacating  of 
the  order  does  not  affect  the  war- 
rant,   lb, 

8.  A  motion  to  vacate  a  warrant  in 
supplementary  proceedings  waives 
all  irregularities  in  the  recitals  not 
specified  therein.    lb. 

SURPLUS  MONEYS. 

See  Foreclosure,  2-4. 

SURRENDER. 

See  Landlord  and  Tenant,  8, 
4»8,ia 


TIME. 

See  Contracts,  1. 
TRLAJU 

At  the  trial  of  an  action  i^ainst  a 
railroad  company  for  damages  for 
the  death  of  a  person  killed  by  an 
accident  at  a  public  street  crossing 
of  defendant's  road,  alleged  to  have 


596 


INDEX. 


been  caused  by  negliffenoe  in  the 
mcnagement  of  one  of  defendant's 
trains,  a  statement  by  the  iudge  in 
his  charge  to  the  Jury,  that  the 
.crop sing  was  a  dangerous  one,  does 
not  amount  to  a  misdirection, 
where  he  leaves  all  essential  facts 
to  be  determined  to  the  jury,  and 
no  specific  request  is  made  that 
that  fact  be  submitted  to  them. 
Quill  V.  Sew  York  Cent.  A  H.  B. 
M.  Co.,  813. 

See  Appeal,  0  12,  15, 19, 21, 22. 
Cabribrs. 
District  Court,  8. 
Municipal.  Cobporatiokb, 
2. 

NSOLIGENCB,  1,  2,  8,  9. 

Railways,  9^-32. 
Befebbnce. 

u 

UNDERTAKING. 
See  Appeal,  8. 

V 

VARIANCE. 
See  Nbglioence,  2. 
VENDOR  AND  PURCHASER. 
See  Saul. 

W 

WAIVER, 

See  Ihsubance,  2,  3. 

Supplbmentabt  Pbocbed- 

INGS,  8. 

WAREHOUSEMEN. 

1.  Where  a  mortgagor  of  chattels, 
after  default  in  payment  of  the 
mortgage  debt,  making  the  mort- 
gagee's title  and  right  to  immedi- 
ate possession  absolute,  stores  the 
goods  with  a  warehouseman  with- 
out the  knowledge  or  assent  of  the 
mortgagee,  the  warehouseman  has 
no  lien  on  the  goods  as  against  the 
mortgagee,  liaumann  v.  Post,  385, 
Eial&'  y.  Union  Transfer  d  S. 
Co.,  456. 

a.  Laws  1885,  c.  526,  giving  a  ware- 


houseman a  lien  for  his  storage 
charges,  etc.,  on  the  soods  stored, 
was  not  intended  to  give  such  lien, 
as  against  the  goods  when  stored 
by  another  than  the  true  owner,  in 
fraud  of  the  owner's  rights.  Ban- 
mann  v.  Po8t,  885. 

3.  The  mere  possession  of  the  mort- 
gaged chattels  by  the  mortgagor 
after  default  does  not  enable  him  to 
bind  the  mortgagee,  as  represent- 
ing him  as  bailee  or  agent,  so  as  to 
make  him  liable  for  storage  charges ; 
especially  where  the  warehouseman 
was  not  misled  into  trusting  to  a 
long  continued  possession,  and  the 
delay  of  the  mortgagee  in  taking 
possession  was  not  In  any  sense 
fraudulent.    26. 

• 

4.  A  warehouseman's  lien  has  no  pre- 
cedence, on  the  ground  that  it  is  a 
common-law  lien,  over  the  lien  of 
a  chattel  mortgage,  which  was  also 
recognized  at  common-law,  and  is 
not  a  mere  statutory  lien.    lb. 

5.  A  warehouseman's  lien  on  goods 
stored  by  the  mortgagor  thereof 
after  a  default,  by  which  the  mort- 
gagee's title  and  right  of  possession 
have  become  absolute,  cannot  be 
sustained  against  the  mortgagee  on 
the  erouna  that  the  storage  was 
for  the  security  and  protection  of 
the  goods,  where  the  mortgage  ex- 
pressly provided  that  they  should 
not  be  removed  from  th^  place 
where  they  were  when  mortgaged. 
25. 

6.  Precedence  should  not  be  given  to 
a  warehouseman's  lien  for  storage, 
over  a  prior  chattel  mortgage,  as  a 
matter  of  public  policy.    26. 

See  Pledqe,  2. 
Replevin. 


WASTE. 

A  tenant  of  a  house  from  year  to  year 
removed  therefrom  before  the  ex- 
piration of  the  year,  and  securely 
closed  the  premises,  but,  within  a 
few  days  thereafter,  the  plumbing 
work  was  cut  out  and  stolen  by 
persons  unknown.  Held,  that  this 
was  commissive  waste,  for  which 
the  tenant  was  liable  to  the  land- 
lord, although  the  act  of  stiangers. 
Began  v.  Luthy,  413. 


INDEX- 


697 


WILLS. 

1.  Formalities  prescribed  for  the  exe- 
culioQ  of  a  will,  and  made  by  stat- 
ute indispensable  to  the  validity  of 
a  testamentary  paper,  are:  (1)  the 
paper  must  l>e  subscribed  by  the 
testator  iu  the  presence  of  the  at- 
testing witnesses;  (2)  each  of  the 
attesting  witnesses  must  sign  his 
name  at  the  end  of  the  paper;  (o) 
the  testator,  at  the  time  of  his  sub- 
scription, must,  in  the  presence  of 
the.  witnesses,  declare  the  instru- 
ment to  be  his  will;  (4)  each  wit- 
ne^  must  sign  his  name  at  the  re- 
quest of  the  testator;  and  (5)  either 
the  subscription  of  the  will  by  the 
testator  must  precede  the  signing 
by  the  witnesses,  or  he  must  sub- 
sequently acknowledge  his  sub- 
scription in  their  presence.  Matter 
qf  Blair,  540. 

2.  In  the  statutory  requirement  of 
*^  sound  mind  and  memoi7  *^  to  con- 
stitute testamentary  capacity,  those 
terms  are  not  to  be  taken  in  their 
literal  and  absolute  sense.  A  per- 
son who  is  able  to  recollect  the  ob- 
jects of  his  bounty  and  the  particu- 
lars of  his  property,  to  understand 
the  provisions  of  the  will,  and  to 
exercise  a  rational  judgment  in  the 
transaction,  is  of  testamentary  ca- 
pacity, however  aged  or  infirm  he 
may  be,  though  a^e  and  infirmity 
may  be  considered  in  determining 
the  question ;  but  mental  and  phys- 
ical debility  alone  does  not  incapac- 
itate,   lb. 

8*  The  undue  influence  which  ren- 
ders invalid  a  will  thereby  procured 
is  such  influence  as  suppresses  the 
independent  volition  of  a  testator 
— ^as  destroys  his  free  agency — and 
constrains  him  to  give  exT)re8sion 
to  the  will  of  another  instead  of  his 
own.    lb, 

4.  Circumstances  which  the  law  re- 
co|;nizes  as  indicating  the  absence 
of  undue  influence  are,  that  the  will 
expresses  tlie  known  and  declared 
purpose  of  the  testator;  that  the 
testamentary  disposition  is  in  har- 
mony wiMi  \\\^  inantal  inclination; 
that  the  instniment  was  drawn  in 
conformity  with  his  instructions, 
and  that  he  subsequently  expressed 
his  satisfaction  with  it.  On  the 
other  hand,  the  law  recognizes,  as 
indicating  the  presence  of  undue 


influence  in  the  testamentary  act, 
such  circumstances  as  physical  and 
mental  weakness  of  tiie  testator  at 
the  time;  discrepancy  between  his 
declared  intention  and  the  provis- 
ions of  the  will ;  unnatural  or  unjust 
testamentary  dispositions;  exclu- 
sion of  heirs  from  any  knowledge 
of  the  making  of  the  will;  and  the 
fact  that  a  beneficiary  stands  iu  a 
confidential  relation  to  the  testa- 
tor,   lb. 

See  PABTirEBSHip,  2. 

WITNESSES. 

1.  A  witness  called  to  impeach  an- 
other testified  that  he  had  been  in 
the  same  business  as  such  other 
for  18  years,  and  had  business  deal- 
ings with  liim,  and  was  then  asked 
what  such  witness's  reputation 
was  for  truth  and  veracity,  and 
whether  he  would  believe  him  un- 
der oath.  His  residence  was  not 
shown.  Held^  that  it  was  not  error 
to  exclude  the  question  for  want  of 
a  proper  foundation.  Uealey  v. 
Terry,  117. 

2.  In  an  action  for  personal  injuries 
caused  by  defendant's  negligence, 
a  person  not  an  expert  may  testify 
as  to  the  extent  of  plaintifTs  in- 
jury immediately  after  the  acci- 
dent, where  it  involves  only  a  de- 
scription of  his  appearance.  James 
v.  Ford,  126. 

3.  Plaintiff  in  an  action  for  conver- 
sion of  furniture,  left  with  defend- 
ant for  repairs,  is  competent  to 
testify  as  ^  to  its  value,  where  it  ap- 
pears she  had  bought  and  sold 
second-hand  furniture  at  auction, 
and  had  attended  many  such  sales. 
Phillipa  V.  McNab,  150. 

4.  Testimony  that  certain  payments 
were  made  on  account  of  the  debt 
sued  for  is  not  necessarily  the  con- 
clusion or  opinion  of  the  witness; 
and,  where  given  without  objec- 
tion or  cross-examination  as  to  the 
circumstances,  is  sufficient  to  take 
the  case  out  of  the  statute  of  limi- 
tations.    Ramsay  v.  BameSf  478. 

See  Appeal,  9-11, 19. 
CoirrRAGTS,  8. 
Divorce,  2-4. 
EvmsNCB,  8. 
Refbbbncb,  !• 
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